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Unobserved justice  
In fixing open justice, we can’t rely on the news media alone  
 
One week. One Magistrates’ court. More than fifty “newsworthy” stories. One journalist 
present for one case, concerning a series of violent attacks in a town centre, who wrote one 
story. Two further stories were reported, presumably based on press releases from the CPS 
or police. This was the finding of a pilot study in Bristol in 2018, by media and legal 
academics, who dutifully recorded the details of each case and assessed its potential 
“newsworthiness”.i 
 
The implication of the findings are that the public is being under-informed about potentially 
“newsworthy” stories, and, critically, the functioning of the judicial system. Although further 
research is needed to establish regional and temporal variance, the pilot study indicates 
that, as the authors put it, “local level justice was being conducted invisibly” without 
journalistic oversight. 
 
That regular court reporting, especially in lower courts, is absent in the overwhelming 
majority of cases is an unsurprising finding. The hypothesised decline, typically anecdotally 
evidenced, is part of a broader trend in contracted coverage of public institutions, such as 
local councils. The latter has led to policy interventions such as the founding of the BBC’s 
Local Democracy Reporters (LDR) scheme, through which news organisations are subsidised 
to employ reporters to cover local authorities and public sector organisations. Courts are 
not currently part of the scheme’s formal remit, though this has been suggested by Mark 
Hanna, a journalist and media law specialist.ii   
 
I don’t doubt that lack of media presence is damaging the delivery of open justice; it is very 
concerning that the process of justice is often entirely unobserved by any third party not 
directly involved in proceedings. It is important that the participants of proceedings, not 
least the judges, know that there is the possibility of media and public scrutiny of what 
occurs in the court process. Observers are not there merely to report the detail of cases but 
also the functioning of the justice system, what the Bristol study authors characterise as 
“Justice Reporting”. It can help expose instances of judicial incompetence, unfair treatment 
of participants, and inadequate resources: system failures that might otherwise go 
unchecked.  
 
Clearly the media plays a vital role. But we cannot assume that media presence or media 
reports will - in isolation - deliver such open and fair justice, for the following reasons.  First, 
the media’s interest in “newsworthy” content may not align with a broader public interest. 
In the Bristol study, the authors assess the “newsworthiness” of each case, based on “news 
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values” that are the common criteria for deciding if an event is worthy of reporting, defined 
in numerous academic studies since the 1960s. These include, for example, the negativity of 
a story, its unexpectedness, or involvement of an “elite” or well-known person. Such “news 
values”, however, may not be desirable; in fact, as Johan Galtung - the sociologist who co-
formulated the first and most influential set of “news values” - recently explained, his work 
was supposed serve as a “a warning of the consequences for the way news media filtered 
the world”, not provide a gold standard.iii In this light, we can see that important 
information about the justice process and events in the courtroom may be overlooked, if we 
prioritise a limited range of news values.  
 
Second, the nature of the media reports may, in fact, omit important parts of the justice 
process. Leslie Moran’s work, cited by the Bristol study authors, showed that newspaper 
coverage tends to cover the beginnings and ends of cases.iv  Similarly, past complaints to the 
press regulator have included those of partial coverage - for example, that an acquittal has 
not been reported. Furthermore, reports based on CPS and police reports – such as those 
identified in the Bristol study – will only provide a very partial picture of what has occurred 
in court, providing inadequate oversight.   
 
Third, prioritising the media and journalists may lead to the exclusion of other well-
informed observers - including academics, NGOs and lawyers. Worryingly, in 2014 and 2015, 
two terrorism-related trials were largely private or restricted to ten or so approved 
journalists.v This type of selective accreditation frustrates the purpose of the open justice 
principle, enshrined in centuries of common law and ensuring that justice is “seen to be 
done”.  
 
Another exclusive approach can be found in the family courts, which have until recently 
restricted public access to “accredited” members of the media. As a result, family 
proceedings have only been reported very selectively, leaving the public and litigants 
inadequately informed about the family justice system. A new pilot scheme allows qualified 
lawyers, under certain conditions, to access the family court, as well as card-carrying 
members of the media.vi If successful, the relevant procedural bodies may be persuaded to 
increase access to other types of observers, as is now permitted in the Court of Protection.  
Though some contend that the media are better equipped and trained for such a role, there 
is merit in allowing the participation of other observers who help deliver open justice, 
beyond the delivery of newsworthy stories conforming to a narrow set of criteria.  
 
A fourth, if distinct, concern, is that the nature of media reports causes collateral damage to 
court participants that is overlooked if open justice is only appraised against the needs and 
demands of the media (especially the commercial media).  
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In England and Wales, there is a strong and well-entrenched tradition of naming the direct 
participants - witnesses including victims, defendants, other individuals mentioned in 
evidence - unless automatic or discretionary restrictions apply, in a limited set of 
circumstances. The media often makes successful challenges to such restrictions - for 
example, in applying to lift a ban on naming a juvenile defendant in a high profile criminal 
case. Why, though, should open justice necessarily require a name in such circumstances? 
For example, why should a claimant in a civil case that concerns private health matters, 
forfeit their privacy in order to seek damages?  
 
News media organisations contend that a name is essential to drawing readers to a story, 
and it is widely accepted (if not empirically evidenced) that real names lead to a higher 
number of click-throughs, or newspaper sales. This should not be the deciding factor in 
whether an individual should be named; the moral and legal case should rather consider the 
impact on the individual and society and whether there is a public interest in naming a 
particular individual. Even if it were proved that court reports reached a wider number of 
people when participants are named, the mechanics of open justice should not be solely 
shaped by the commercial demands of the mass media.  
 
My case is that a broader discussion about the future of open justice is needed, one that 
involves a whole range of observers, including other experts from the third sector, law and 
academia. Now is the time for the Government and Judiciary to open that discussion, 
through initiatives such as the Open Government Partnership and the ongoing process of 
digital court reform.vii Advances in digital technology have radically transformed the public 
process of justice, and it’s time that the implications of these developments are fully 
considered against the backdrop of law and ethics.  
 
To provide an example of the way in which digital technology has transformed the nature of 
courtroom publicity, a court participant (whether defendant, witness or other affected 
party) no longer lives with the media interest for a short period; search engine results can 
publicise proceedings long after events have concluded. A name search that yields an 
archive of historical coverage means that an individual’s name is attached to detailed and 
often deeply personal accounts, perhaps indefinitely. That might be justified in many cases, 
but not in all circumstances. In theory, individuals have certain rights over the processing of 
their personal data through laws concerning rehabilitation and data protection; in practice, 
the process of redress can be cumbersome and difficult for them to navigate.  
 
Another conundrum is the facilitation of public observation when proceedings are largely 
online: in the new Single Justice Procedure in the Magistrates’ Court in which parties do not 
need to physically appear in court; or in proposed online dispute resolution mechanisms for 
civil litigation. How should public and media observation take place, and how should 
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publicity of such proceedings be managed? This is a major concern that has been shared by 
stakeholders in oral and written evidence to various parliamentary committees examining 
digital court reform, but not one that has been the direct subject of proper public 
consultation.  
 
These scenarios and others illustrate the need for new systems for collecting, storing and 
disseminating the information that is generated through the administration of justice and 
courts process, beyond reliance on the media. On the one hand, technology affords us a 
great opportunity in terms of standardising and improving public access to the court 
process; on the other, it presents us with difficult legal and ethical problems, in terms of the 
implications of the processing of digital data generated by the justice system. To date, these 
tensions have not been sufficiently addressed by law and policymakers. There aren’t clear 
answers to how justice should be delivered equitably and openly in the 21st century but that 
does not mean we should not ask.  
 
In addressing these, it is essential that the government, judiciary and civil servants think 
more broadly than journalism and traditional media organisations. The news media is a 
necessary component but only one part of the open justice machine. On its own it is 
insufficient.  While we should look for mechanisms to bolster and support court reporting 
serving the public interest, other types of observers are also capable of scrutiny and 
delivering the broader public interest objective of transparency and open justice. This is too 
often forgotten.  
 
Judith Townend is senior lecturer in the School of Law, Politics and Sociology at the 
University of Sussex, where she specialises in research on freedom of expression and 
access to information.  
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