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Fifteen years of whistleblowing protection under the Public Interest Disclosure 

Act 1998: are we still shooting the messenger?  

Abstract: 

In the wake of high-profile scandals such as the catastrophic failings of the Mid-Staffordshire 

NHS Trust this article contributes to the debate on the role of the Public Interest Disclosure 

Act 1998 (PIDA), now fifteen years in force, in promoting increased transparency in the 

workplace.  The article briefly discusses legal protection for whistleblowers prior to the PIDA 

before proceeding to evaluate the development of the provisions through judicial decisions. 

The article considers the implications of the amendments effected by the Enterprise and 

Regulatory Reform Act 2013, namely the public interest and good faith requirements, 

protection from detriment by a co-worker and extension of the ‘worker’ category.  In drawing 

on quantitative and qualitative data the article highlights the frequent disparity between an 

organisation’s ‘party line’ and the cultural reality of the workplace.  The article explores the 

difficulties inherent in evaluating the success of legislation which essentially aims to change 

attitudes in the workplace but contends that the PIDA continues, albeit incrementally, to 

move towards its intended purpose. 

1. Introduction:  

It is not difficult to find praise for the Public Interest Disclosure Act 1998 (PIDA)1 which sets 

out a managed process to regulate the type of disclosure which may become a protected 

disclosure for the purpose of the PIDA2 alongside providing a framework for how and to 

whom the disclosures may be made.  A key feature of the PIDA is that the worker should 

initially seek to raise concerns within the organisation to their employer or other responsible 

person3.  Consequently, workers are encouraged to report concerns internally without fear of 

reprisal and the relevant personnel within the organisation can investigate and address any 

malpractice effectively without the need for external disclosure and the perhaps inevitable 

defensive approach resulting from that.  It has been noted that it is the PIDA, rather than US 
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provisions4, which has been substantively replicated around the world5.  Closer to home, the 

European Court of Human Rights’ judgment in Heinisch v Germany6 can be read, alongside 

the Council of Europe’s Resolution in 20107 (the Resolution) to which it refers, as broadly 

similar to UK domestic statutory interpretation with the balancing of employer / employee 

interests in the light of public interest considerations and the need to encourage potential 

whistleblowers to speak out without fear of reprisals.  Indeed the Resolution calls for 

member states of the Council of Europe to review their provisions for whistleblowing 

protection8 and refers to the UK’s ‘forward-looking legislation’9.   

However, in the domestic context there has been growing disquiet that, after fifteen years in 

force, the PIDA is not working as it should.  With whistleblowing scandals seemingly 

emerging on a monthly, or even weekly basis, it would perhaps be understandable to 

conclude that despite the socio-political impetus, the broad cross-party, union and industry 

support10 and the international approbation, the PIDA has effected little, if any, change.  

Speaking on the Radio 4 Today programme Robert Francis QC noted the similarities 

between the Morecambe Bay NHS Trust scandal11 and the events at Mid-Staffordshire12 and 

one could be forgiven for thinking it was ‘Groundhog Day’ on opening a newspaper or 

turning on the radio.  Much media coverage was given over to the recognition of 

whistleblowers in the 2014 New Year honours list but, commendable though this is, it is 

suggested that this recognition is indicative of societal aspirations rather than reflective of 

workplace norms13. 

This article briefly discusses legal protection for whistleblowers prior to the PIDA; considers 

whistleblowing provisions in the light of the changes to the PIDA effected by the Enterprise 

and Regulatory Reform Act 2013 (ERRA); and notes the recommendations of the 

Whistleblowing Commission14.  Data considered will include Ministry of Justice statistics 

alongside research conducted by Public Concern at Work (PCAW15) and an independent 

qualitative study.  Finally, conclusions are offered as to the success of the PIDA in promoting 

greater transparency in the workplace and the need for ongoing research. 
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2. Legal protection for whistleblowers prior to the PIDA  

Legal protection for whistleblowers prior to the PIDA can be viewed as ‘wholly inadequate’16.  

The common law and equitable implied contractual terms of fidelity and mutual trust and 

confidence respectively were highly persuasive in the area of confidential information and 

the threshold for the overriding public interest exception was arguably too high17.  Although 

the public interest defence if successfully pleaded would override the implied terms, there 

was no real remedy for an employee who had been dismissed or received detrimental 

treatment following alleged breach of confidentiality which was frequently categorised as 

gross misconduct.  Alongside that, the historical contractual principle of freedom of contract, 

developed by leading decisions in the eighteenth and nineteenth centuries and concurrent 

with the then prevailing laissez-faire economic liberalism, permeated employment contracts 

with parties free to agree substantially the entire arrangement18.  Of course this freedom 

begs qualification, with the parties often on an unequal footing appearing as more a ‘master-

servant’ relationship rather than a commercial bargain for services. 

As noted above a further limit of the public interest defence in the context of whistleblowing 

was that external disclosure of confidential material could justify dismissal, a pertinent 

example being in the NHS, where breach of the contractual duty of patient confidentiality 

even in the public interest, could lead to a dismissal being upheld by the courts and this is 

still the case post-PIDA19.  Another limitation of whistleblowing protection pre-PIDA was that 

it was only employees who could bring unfair dismissal claims rather than the more 

extensive category of ‘worker’.  Additionally the unfair dismissal qualification of one year’s 

service precluded employees under that threshold20 from even bringing a claim and the 

statutory cap on compensation in successful unfair dismissal claims can also be seen as 

weighted in favour of the employer.  Whilst the UK’s common law upheld, at least in part, 

freedom of expression prior to the European Convention on Human Rights and its 

incorporation into domestic law through the Human Rights Act 1998, the idea of protected 

speech tended to have a public rather than private focus e.g. political speech in the form of 
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parliamentary privilege; the State ‘need’ to suppress free speech in the interests of national 

security21; the suppression of ‘hate’ speech22 and in the context of drawing lines between art, 

pornography and obscenity23.   

From a human rights perspective, the arenas where the limits of freedom of expression are 

tested, tend to be public, such as the recent phone-hacking scandal and subsequent 

Leveson inquiry and criminal proceedings24 and the Article 8 right to private and family life / 

Article 10 freedom of expression balancing exercise seen in breach of confidence case 

law25.  Vickers notes that norms of human rights tend not to extend to the workplace context 

and that instead employment rights are dealt with separately e.g. in anti-discrimination 

provisions26.  Vickers argues that the prevailing view of freedom of expression in the 

employment relationship context is that the exercise of freedom of speech in breach of the 

implied duty of mutual trust and confidence, may, in harming the employer’s reputation, 

potentially jeopardise the economic wellbeing of others27 and maintains that the judicial test 

of the balancing of competing interests ‘may lead to a position where protection does not 

extend to the workplace unless the interest in speech outweighs the common law 

presumption of managerial prerogative.’28 Whether the European Court of Human Rights 

case Heinisch v Germany29 marks a shift towards increased incorporation of human rights 

norms into the employment context is beyond the scope of this article but would be an 

interesting focus for further research. 

3. Implications of the ERRA 2013 

i. Public interest requirement 

The ERRA inserts ‘is made in the public interest’ after ‘in the reasonable belief of the worker 

making the disclosure’ into s43B Employment Rights Act 1996 (ERA)30.  The introduction of 

the public interest test closes the lacuna following the decision in Parkins v Sodexho Ltd31 

where the EAT held that breaches of a personal contract of employment could fall within the 

ambit of S43B(1)(b) ‘that a person has failed, is failing or is likely to fail to comply with any 



5 
 

legal obligation to which he is subject’.  Arguably this is a positive development which 

reasserts the original aims of the legislation rather than being used as a mechanism to 

sidestep the length of service requirement, which increased in April 2012 from one to two 

years, in essentially private employment claims.  However, an unwelcome side-effect could 

be that potential whistleblowers are discouraged by what could be perceived as an additional 

requirement for a disclosure to be protected.32  This would arguably be contradictory to 

renewed calls for openness and transparency as per Recommendation 8 of the recent 

Francis Report33: 

The Board should give priority to ensuring that any member of staff who raises 

an honestly held concern about the standard or safety of the provision of 

services to patients is supported and protected from any adverse consequences, 

and should foster a culture of openness and insight.  

Whilst presumably disclosures regarding failures in healthcare provision would consistently 

meet the public interest requirement, there may be other contexts where the whistleblower is 

uncertain as to whether the requirement will be satisfied and will be deterred from making 

what could be a valid disclosure.  Given that the new provisions only came into force on 25 

June 2013, how this plays out will have to be evaluated in the light of subsequent case law.   

 

ii. Good faith requirement 

The ERRA sees the removal of the good faith requirement from the PIDA which it is  

suggested is a welcome development of the legislation.  The ‘good faith’ requirement is 

reiterated throughout the PIDA34 and has proved problematic for the courts.  In Street v 

Derbyshire UWC35, where a public disclosure had been made under s 43G(3), the Court of 

Appeal considered the nature of both requirements alongside ‘the declared public interest 

purpose’36 of the PIDA:37 

  even if one defines good faith as requiring simply honesty of intention, that 
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  still requires more than a reasonable belief in the truth of the allegations made. 

 

The Court held that an employee could fail the good faith test despite a reasonable belief in 

the substantial truth of the disclosure and thus lose the automatic protection afforded by the 

legislation if, on assessment of the facts, employment tribunals ‘are of the view that the 

dominant or predominant purpose of making it was for some ulterior motive’38. 

Concerns swiftly followed regarding the implications of this decision which can be seen as 

detrimental to the purpose of the legislation by shifting the emphasis from the disclosure 

itself to the motives of the person making the disclosure.  Although the subsequent decision 

in Lucas v Chichester Diocesan Housing Association Ltd39 can be seen as in some ways 

alleviating the concerns raised after the Street ruling where, like the Court of Appeal in 

Street, the Employment Appeal Tribunal drew comparisons with the finding of malice in the 

tort of defamation and asserted that as ‘bad faith is a surprising and unusual feature of 

working relationships’ the employer should produce ‘cogent’ evidence which ‘should be put 

squarely to the claimant in advance’40.  McMullen J went on to state that the tribunal should 

then consider the employer’s allegation of bad faith with the evidence in its entirety before 

finding that an ulterior dominant or predominant motive results in forfeiture of PIDA 

protection.  

 

As Bowers et al point out with reference to the Shipman case ‘the public policy in 

encouraging the disclosure of concerns may be no less compelling because there are 

ulterior motives’41 Notably, PCAW expressed dissatisfaction with the ruling in Street, fearing 

that ‘some lawyers will be tempted to use the decision as a licence to argue over motives in 

every whistleblowing case’42 and supported the recommendation of the Shipman Report43 

that the good faith test be dropped from the PIDA.  However, the good faith element is not 

entirely removed by the ERRA but rather transposed to the assessment of remedy44, with 

discretionary power given to the tribunal to reduce any compensatory award by up to 25% if 
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‘it appears to the tribunal that the disclosure was not made in good faith’45.  As with the new 

public interest provision above, it will be interesting to see how this discretion is applied in 

subsequent case law. 

iii. Protection from detriment by a co-worker 

Perhaps the most significant change will prove to be that introduced by s19 ERRA which 

gives the whistleblower an additional right of not being subjected to detriment by a 

colleague, as well as from the employer.  By reversing the decision in Fecitt & Others v NHS 

Manchester46 and introducing vicarious liability for the employer as well as personal liability 

for the workers, whistleblowing protection is brought in line with discrimination legislation 

more generally, with the same statutory defence of ‘reasonable steps’ available for the 

employer.  Again, further research will be necessary to assess the implications of this once a 

body of case law is established on this point but an initial assessment is that this is a 

welcome step.  The maltreatment of Ms Donnelly by colleagues as well as her employer was 

discussed in the Francis Report and it could be that giving the whistleblower a statutory right 

not to be subjected to detriment by a co-worker will act as a more effective deterrent than 

being at best subject to an organisation’s disciplinary procedures.   

iv. Extension of ‘worker’ 

S20 ERRA amends the definition of ‘worker’ in s43K PIDA to include certain new contractual 

arrangements in the NHS and alongside this the Secretary of State has an additional power 

to make any further changes to the definition of ‘worker’ by secondary legislation.  Although 

these amendments are welcome there remains a requirement of a contractual relationship 

which still leaves a substantial number of individuals without protection e.g. students, 

although it is likely a student on a placement year would be protected47.  Also notable is the 

much anticipated Supreme Court decision Bates van Winkelhof v Clyde & Co LLP48 which 

reversed the Court of Appeal ruling by holding that members of LLPs are workers for the 

purpose of employment legislation and can therefore claim whistleblowing protection.  
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Predictably this decision has met with both approbation and dissatisfaction, the former 

substantively that the decision sits with the spirit of the legislation, the latter that the decision 

may open the floodgates to claims from disgruntled partners49. The Commission 

recommended that the s20 powers be used to extend the protection to include LLP members 

as well as a number of other categories50.  Arguably a number of categories are of particular 

interest.  By including volunteers and interns the Commission have addressed the fact that in 

the current economic climate increasing numbers of jobseekers find themselves taking up 

unpaid work placements.  Another interesting category is that of priests and ministers of 

religion, particularly in the light of numerous revelations of historical sexual abuse in a 

number of religious organisations51.   

The recent case of Onyango v Berkeley Solicitors52  dealt with the hitherto undetermined 

question of whether a claimant could rely on a protected disclosure made after the 

termination of the working relationship to bring a whistleblowing claim and found that on the 

basis that worker and employer are defined in section 230 of the ERA as ‘those who are or 

have ceased to be in a contractual relationship of service or core services (we paraphrase)’ 

the use of the present tense in sections 43 A to C did not indicate that to be protected the 

disclosure would have to be made whilst in the employment relationship.  It can be argued 

that this case is an example of the purposive interpretative approach which the tribunals tend 

to take towards the PIDA, with Clark J stating that this decision is ‘in line with the legislative 

purpose of protection for whistleblowers.’53 

One of the amendments proposed during the debate on the ERRA was the extension of 

protection to jobseekers54 with the case for this change increasingly compelling following the 

revelations in 2013 of the blacklisting of over 3,200 construction workers55, many of whom 

have claimed they were denied work due to having raised health and safety issues on 

previous building sites.  The Commission reported that respondents were overwhelmingly in 

favour of extending whistleblowing protection to job applicants and if enacted, this will mirror 

the provisions of the Equality Act 2010 and prevent, or at least provide legal protection 



9 
 

against, blacklisting of job applicants who have made protected disclosures against former 

employers.  

 

4. The workplace experience 

i. Quantitative data 

As part of its public policy role, PCAW receives statistics on whistleblowing claims from the 

Ministry of Justice Statistics Analytical Services, looking at the number of claims and how 

they were disposed of56.  A straightforward analysis of these statistics reveals a steady year 

on year increase in applications under the PIDA, starting with 157 in 1999/2000 and 

gradually increasing to 2500 in 2011/201212.  Claims which were successful at hearing 

range from 2.8% in 1999/2000, though the number of claims disposed of in this period was 

small, to 8.47% in 2005/2006.  The last few years see an average successful at hearing rate 

of between approximately 3 and 5%, with 2011/2012 at 3%, the lowest rate since 1999/2000 

when the PIDA came into force.  The majority of claims disposed of were unsurprisingly 

settled via ACAS, ranging from 32% in 2001/2002 to 46% in 2008/2009, or withdrawn or 

privately settled, ranging from 28% in 2011/2012 to 38% in 2003/2004.   

Although it is interesting to consider the statistics, it is submitted that their value is somewhat 

limited in relation to assessing how effective the PIDA has been in promoting transparency in 

the workplace.  As the PIDA provides a mechanism for raising concerns internally to 

facilitate early remedial measures,  it could be argued that the increase in whistleblowing 

claims is on one level an indication that the aims of the provisions are not being realised.  Of 

course on another level the increase of claims does not necessarily evidence more 

instances of malpractice in the workplace but may be a result of increased awareness of 

whistleblowing and an indication that more people are prepared to speak out and take their 

issues to tribunal if they perceive they have been dismissed or suffered detriment as a result 

of their disclosure.  Returning to the PIDA itself it must also be remembered that it did not, as 
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Lewis states ‘set out to encourage whistleblowing – it merely aims to protect those who raise 

a particular type of concern (a ‘qualifying disclosure’) in a specified way.’57 Lewis proceeds to 

discuss suggestions which could be implemented should Parliament now feel that the public 

interest would be better served by a more proactive approach promoting the reporting of 

perceived malpractice including giving workers a positive right to raise concerns and 

imposing a statutory duty on organisations to establish effective procedures for hearing and 

managing such concerns.  These were areas considered by the Commission and 

encompassed in the draft Code of Practice58.  

Another key point is that the statistics of course do not show how many potential 

whistleblowing claims are dealt with internally without reaching the employment tribunal and 

whether those issues are resolved positively within the organisation concerned or ‘silenced’ 

by way of the employee leaving with a financial settlement likely to be in the form of a 

compromise agreement.  Given that there is a clear anti ‘gagging clause’ provision in the 

PIDA: 

 Any provision in an agreement to which this section applies is void in so far as                             

 it purports to preclude the worker from making a disclosure59    

 

the situation where an employee leaves in this way, should not occur.  However, looking at 

the NHS, an organisation where few would dispute the necessity for transparent 

governance, despite the PIDA and the reiteration of an ‘anti-gagging’ policy from the 

outset60, it appears from the Francis report into the mid-Staffordshire healthcare scandal that 

this key provision of the PIDA is being circumvented.  The inquiry heard evidence that the 

use of ‘non-disparagement’ clauses in Care Quality Commission (CQC) employment 

contracts is widespread and the report, whilst acknowledging the inevitable need for a 

balancing exercise between the need to maintain confidentiality and the public interest value 

of disclosure, concludes that: 
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Any clause restricting an individual’s liberty to make a disclosure or imposing a 

duty of confidentiality, should be limited to the minimum necessary to protect the 

public interest, and not the reputation of any organisation or individual61 

 

The issue of gagging clauses also surfaced in the BBC’s major review of its internal 

practices following the Jimmy Saville scandal which emerged in 2012, with the then BBC 

Trust Chairman Lord Patten saying that he welcomed the removal of such clauses62.  One of 

the key recommendations of the Francis report is that gagging clauses should be prohibited 

in the policies of all 22 healthcare organisations, regulators and commissioners insofar as 

they seek, or appear, to limit bona fide disclosure in relation to public interest issues of 

patient safety and care and the report welcomes the assurances of the CQC that it will not 

use such clauses in termination agreements going forward unless there are ‘exceptional 

circumstances’63.  However, it is apparent that the use of ‘gagging clauses’ in the NHS is not 

one which is easily resolved, the issue having resurfaced in June 2013 with revelations that 

Great Ormond Street Hospital used a confidentiality agreement in 2010 with Dr Hilary Cass, 

a senior child health specialist who had raised concerns with the hospital management that 

low staffing levels were adversely effecting patients’ safety.  Dr Cass stated that she had 

signed the agreement “under duress” and had felt “hounded out” of her position at the 

hospital64.   The same month had seen Sir David Nicholson, head of the NHS in England, 

denying being part of a cover up in relation to severance payments and notably defending 

the use of compromise agreements, stating that they did not ‘necessarily mean someone 

has been stopped [from] speaking about patient safety’65 Whilst there is not scope here to 

discuss this row or the Francis report in detail, it is interesting that the report notes the 

difference between what the clauses actually say, the CQC had made the point that the 

clauses did not legally prevent disclosure in the public interest, and the perception of the 

employee concerned which would understandably be far from clear.  This disparity between 

the ‘letter of the law’ and reality in the workplace is arguably a recurrent theme of 

whistleblowing analysis and will be discussed below in relation to whistleblowing policies. 
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ii. Qualitative data 

Alongside publishing and commenting on whistleblowing statistics PCAW also conducts its 

own research into whistleblowing.  Although there is not scope here to consider the full 

spectrum of PCAW research, which includes areas of health and safety; financial services; 

the legal profession; the civil service; freedom of information and data protection and 

corporate governance more generally, two areas of research will be briefly considered, a 

2008 survey into nursing standards66 and a 2012 paper on whistleblowing in primary and 

secondary education67.  Key findings from the 2008 survey were that out of the 752 nurses 

who participated, two-thirds said they had had a concern about a serious risk to patient 

safety in the three years prior to the survey and most (87%) had raised it.  77% of the nurses 

said that the culture for raising concerns in their workplace (for 58% this was a hospital) was 

the same or better than three years previously.  Another positive finding from the survey was 

that of the nurses who did raise their concerns, 96% had raised those concerns internally, 

with only 4% going outside the workplace, in line with the aims and provisions of the PIDA.  

For the nurses who felt their organisation took sufficient measures to encourage 

whistleblowing, 67% said that their concern was handled well and appropriate remedial 

steps taken and 81% said that they did not suffer reprisals.  This can be contrasted with the 

response of nurses who had raised concerns in organisations which they felt did not do 

enough to promote whistleblowing, with only 16% saying their concern was dealt with 

effectively and only 52% saying they did not suffer reprisals i.e. that nearly half did. 

Whilst the general tenor of this research is perhaps not surprisingly that the more effectively 

the organisation promotes whistleblowing, the more likely nurses are to raise concerns 

internally and have those concerns dealt with well, it is notable that 38% of the nurses who 

spoke out felt that they has suffered serious or lasting damage to their career as a result.  

Thinking back to the socio-political impetus for the PIDA whilst noting that it is important to 

recognise that this is only a small sample of nurses, it is suggested that the PIDA has not 



13 
 

effected sufficient change and that further changes, whether legislative or cultural, are 

needed to ensure that a worker can have confidence that speaking out will not harm their 

career.  The Francis report discusses at length the issue of whistleblowing and in particular 

the treatment of Helene Donnelly, who repeatedly raised concerns, later substantiated, 

against certain members of the nursing team, but whose concerns were at first met with no 

response and later with hostility and harassment from members of the team once, the report 

notes, her anonymity was compromised due to the mishandling of the matter by the 

management team.  Unsurprisingly, Ms Donnelly left the Mid Staffordshire NHS Foundation 

Trust and sought employment elsewhere, where she found a much more open and 

supportive culture.  The report notes Ms Donnelly’s courage in the face of total lack of 

support, including from her RCN union officer who, once the nurses she had raised concerns 

about were reinstated after investigation, advised her to “keep her head down”68.  Again, 

recalling the background to the introduction of the PIDA, in particular Dr Bolsin’s experience 

at the Bristol Royal Infirmary in the wake of the infant mortality scandal69, Ms Donnelly’s 

‘story’ seems an all too familiar one. 

After identifying a lack of clarity regarding whistleblowing provision in the education sector 

from monitoring calls to its advice line, PCAW published its statistics and findings in 201270  

Noting a 40% increase in calls from workers in the education sector between 2011 and 

2012, totalling 14% of calls in 2012, exceeded only by the care sector at 19%, PCAW 

conducted a review into 100 cases between 1 March 2011 and 30 June 2012.  Teachers 

followed by teaching assistants were most likely to have called the advice line and the split 

between primary and secondary education establishments was equal, including local 

authority schools; academies; SEN schools; independent schools and pupil referral units.  

The most common concerns were regarding the health and safety of a child and physical or 

emotional abuse of a child (66 of the cases) but people also discussed concerns on 

perceived HR malpractice such as pre-determined redundancy selection procedure and 

concerns regarding misuse of funds.  The paper notes in particular a lack of clarity as to the 
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process for raising concerns in academies or in organisations which were in the process of 

becoming academies and calls for this to be addressed as a matter of urgency.  Also rather 

worrying is the finding that the most common response to a concern was that nothing was 

done (28) followed by an investigation which the caller felt to be inadequate (17).  However, 

it is important to bear in mind that this paper is not, unlike the nursing standards survey 

discussed above, the product of research per se, but rather the analysis of calls to an advice 

line which means that positive outcomes following a raising of concerns are unlikely to be 

reported, the caller no longer in need of advice. 

As part of its evidence gathering the Commission commissioned a YouGov survey, which 

was undertaken between 7th and 9th June 2013, on the attitudes of adults in Great Britain to 

whistleblowing71.  The sample size was 2,017 adults with 1,178 of those in employment.  

Some of the key findings are encouraging, e.g. 42% of respondents said their employers had 

a whistleblowing policy compared with 29% in 2007; 72% of respondents viewed the term 

‘whistleblower’ as positive or neutral and the majority of respondents (83%) said that if they 

had a concern about possible corruption, danger or serious malpractice at work they would 

raise it with their employer.  However, other findings were less encouraging, e.g. 22% of 

respondents said that fear of reprisal would prevent them from raising a concern and 20% 

believed that their concern would not be dealt with appropriately.  Interesting, particularly 

given the ubiquitous media coverage of public scandals brought to light by whistleblowers, 

when asked if they knew of legal protection for whistleblowers 55% of respondents did not 

know whether or not there was a law protecting whistleblowers.   

Nielsen suggests that the most effective legal research uses a variety of methodologies ‘to 

provide a more nuanced understanding of law, legal institutions, and legal processes than 

can be provided by any one methodology alone due to the complex nature of the social 

world in which they operate’72  To complement the textual analysis of the legislation, judicial 

decisions and quantitative and qualitative data discussed above, research was undertaken 

into the perspectives of twenty workers employed at varying levels of seniority within a range 
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of organisations73.  The organisations were selected to provide the broadest range possible 

in such a small-scale study and are both public and private sector and include an NHS trust; 

financial institutions; a law practice; large retail companies; a local council; a state primary 

and secondary school; an academy; a reinsurance company; a health insurance company; a 

tree surgery practice; an airline; a technology solutions provider and a gas detection design 

and manufacturing company.  The number of employees at the various organisations ranged 

from five (the tree surgery practice) to 30,000 (major retail company).  The interviewees 

were asked to complete a questionnaire consisting of seven open questions with a follow-up 

interview to explore in more depth issues highlighted by the questionnaire responses.  

Interviews lasted between forty-five minutes and an hour and notes were taken74.  The focus 

of this exploratory study was to consider the whistleblowing policies, if any, of the 

organisations in question alongside the perceptions of the employees primarily into whether 

they were aware of legislative whistleblowing protection; whether they were aware of any 

whistleblowing policies within their organisation; whether they would feel able to raise 

concerns they may have and whether they felt the culture of their organisation was one of 

openness and transparency.  This last question was perhaps the key to the research in that 

in many ways it could be argued that the significance of an employee being familiar with 

whistleblowing procedures is limited compared to an employee’s perception that if they did 

have concerns they would be able to access the procedures and act accordingly, without 

fear of personal detriment.  

The role of the PIDA in promoting greater transparency in the workplace is undoubtedly 

difficult to gauge and the small sample of interviews and the variety of workplaces would 

arguably make any attempt to identify trends within this research unfeasible.  However, 

whilst acknowledging the limitations of this study, it is suggested that its value lies in 

providing an insight into the perceptions of twenty employees as to the status of 

whistleblowing, and more significantly, whistleblowers in their organisations.  Considered as 

part of the multi-method approach discussed above, it is suggested that the study 
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contributes towards an understanding of the success or otherwise of the PIDA in practice.  

Whether the views of the interviewees in this study are representative more widely would 

need to be the subject of further research. 

That being said, some interesting observations can be made.  Perhaps not surprisingly, 

respondents within the larger organisations and public sector organisations were either 

aware of a whistleblowing policy or if not, able to access the policy easily through the staff 

intranet.  However, Respondent 15, who had worked in an administrative role in planning at 

a local council for six years had not received any training on whistleblowing and was not 

aware of any policy, although they did say that there may well be one ‘as there is a policy on 

everything else’.  Regardless of whether they were aware of any whistleblowing policy in 

their organisation, the majority of the respondents (fourteen) were not aware of any legal 

protection for whistle-blowers, in line with the YouGov survey mentioned above.  Of the 

twenty respondents, only eight had had training on whistleblowing and only two of those had 

had training within the previous year, both as part of their induction process on 

commencement of their posts.  Those who were aware of the legal protection were either in 

senior positions or had had personal experience of the whistleblowing process e.g. 

Respondent 4, an Operations Director (Careers in the education and employment 

technology solutions provider who had worked for the organisation since 2004), when asked 

whether they were aware of legal protection for whistleblowers stated:  ‘Yes.  I became 

aware of this as one of my staff recently blew the whistle on a colleague and I was part of 

the investigation’.  

When asked what kinds of wrongdoing and malpractice they would expect someone to ‘blow 

the whistle’ on, responses unsurprisingly related to the respondents’ type of work e.g. breach 

of child safeguarding procedures, inappropriate touching, cheating in the delivery of exams 

were mentioned by respondents working in education; poor quality of care was mentioned by 

Respondent 19, a senior nurse in an NHS trust; legal or financial irregularities or breach of 

confidentiality or data protection by the respondents working in the legal sector and financial 
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services, and breach of Health and Safety regulations and Tree Preservation Orders by 

Respondent 7, a tree surgeon.  Half of the respondents also stated that bullying and/or poor 

management could constitute wrongdoing / malpractice for the purpose of whistleblowing.  

Bullying and poor management are not however, covered by the provisions of the PIDA and 

the ERRA has closed the Parkins v Sodexho lacuna as discussed above by adding a public 

interest requirement.  Commentators have however noted that this may need to be 

addressed by the courts when applying the ERRA if a claim is made that bullying and/or 

poor management constitutes a breach of the employment contract thus coming within the 

ambit of s43B(b)75 and that the ‘public interest’ requirement76, which has not been defined 

within the ERRA and can be seen as somewhat nebulous, is satisfied due to a significant 

number of employees being affected77.   

Having recognised the impossibility of drawing definitive conclusions from this small sample, 

it is notable that one trend that cannot be drawn from this research is a correlation between 

an organisation having a whistleblowing policy and the organisation having a culture of 

openness and transparency.  Respondents from the three organisations with the smallest 

number of employees in this sample stated that their organisations did not have a 

whistleblowing policy, yet all three answered positively in response to the question as to 

whether there was a culture of openness and transparency.  This corresponds with the 

findings of a number of studies discussed by Edwards that inter alia workers in small firms 

do not feel disadvantaged in terms of employment rights78.  Whilst four further respondents 

gave a positive response to this question, the majority were non-committal ‘not sure’ ‘not 

particularly’ or negative.  Somewhat depressingly given the discussion of the various failings 

within the NHS throughout this article, Respondent 19, a senior nurse in an NHS trust who 

has been working in the same hospital for the past thirteen years and was well-informed as 

to legal protection for whistleblowers and had received ongoing training, replied ‘No way’ to 

the final question as to openness and transparency and to the question as to whether they 

would feel able to raise any concerns replied: ‘No.  Seen 3 colleagues victimised / 
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persecuted after raising concerns’.  Of the twenty respondents, apart from Respondent 4, 

who had been part of a team investigating a whistleblower’s concerns and Respondent 19 

mentioned above, only Respondent 18, a teacher at a state secondary school had 

personally blown the whistle and in response to the question as to whether they would feel 

able to raise their concerns replied: ‘I have raised things before regarding cheating by a 

manager.  Nothing was done.  I probably wouldn’t bother to raise it again, unless their 

behaviour got significantly worse or I felt I would be compromising my own professional 

standards if I didn’t.’  It is interesting that this experience mirrors that of the PCAW analysis 

discussed above. 

Several of the respondents provided their whistleblowing policy, and many whistleblowing 

policies, particularly of public sector organisations, are freely accessible on the internet.  The 

policies are broadly similar and follow the statutory provisions of the PIDA by detailing the 

areas of concern which will be protected, stating that the concern should be made in good 

faith, though, as discussed above this requirement has been removed by the ERRA, and 

outlining the internal whistleblowing process, very much in line with the PIDA.  There is a 

recognition within all the policies which have been considered for this article that it may not 

always be appropriate to raise concerns with a line manager and alternatives are given with 

several of the organisations providing a confidential reporting line or directing the potential 

whistleblower to the PCAW helpline.  Whilst having an effective, easily accessible 

whistleblowing policy in place is undoubtedly beneficial to the employee, who can access 

information as to how to raise concerns and how those concerns will be investigated, and for 

the management, which has the opportunity to address those concerns at an early stage, it 

may be the case that the policy is simply one of many and resonates little with employees if 

their organisation does not have a culture of openness and transparency.  This was 

highlighted by the Francis Report in its discussion of the treatment of Ms Donnelly noted 

above: 
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Her evidence exposed the hollowness of the promises in the whistleblowing 

policy: 

“Even perhaps being aware of a Whistleblowing policy, it’s all very well to write 

that down and have that as a policy, but my experience and their witnessing my 

experience was such that what actually happened in reality wasn’t what was, I 

suppose, offered within the Whistleblowing policy...You can have those policies 

in place, but if they don’t actually act in reality, then people are not ever going to 

feel that they can come forward and voice concerns without fear of 

repercussions”79  

 

Ms Donnelly’s experience seems very much in line with that of Respondent 19 and it is 

apparent from this research that the poor governance at Mid-Staffordshire was and is not 

anomalous. 

5. Moving towards increased transparency in the workplace? 

The question as to whether the PIDA has promoted greater transparency in the workplace is 

difficult to gauge.  Although analysis of case law and of the quantitative and qualitative 

research discussed above can help to form an assessment, much of the evidence is 

anecdotal and identifying trends from the infinite variety of working environments and 

relationships runs the risk of generalisation.  Furthermore, the influence of the media needs 

to be considered.  As seen above, with whistleblowing scandals seemingly emerging on a 

monthly, or even weekly basis, it would perhaps be understandable to conclude that the 

PIDA has effected little, if any, change.  The question of whether, for example, had the PIDA 

been in place, the Clapham rail crash would not have happened, is arguably unanswerable.  

However, it is not difficult to find similarities between pre and post-PIDA ‘disasters’ and 

‘scandals’, namely employees fearful of speaking out and detrimental consequences for 

those who do80.   
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In his analysis of the first ten years of the PIDA, Lewis states: ‘We cannot conclude.that the 

first 10 years of PIDA has been either a success or failure’81 and it can be argued that this 

view is equally applicable to the current period, fifteen years in force.  However, it is 

submitted that evaluating the role of the PIDA in promoting greater transparency in the 

workplace is more nuanced.  Whilst the complexities of the inter-relationship between the 

statutory provisions of the law on whistleblowing and the wider socio-political and economic 

context need to be recognised, this gap between the ‘letter’ of the law and the norms of 

society is perhaps inevitable in any legislation which aims, as the PIDA does, to change 

human behaviour.  Simply put, the PIDA and the amendments effected by the ERRA cannot 

make organisations open and transparent in the same way that the Equalities Act 2010 

cannot prevent someone from acting or thinking in a discriminatory manner.  What the 

legislation can do though is to provide some protection for the whistleblower or person who 

has been discriminated against and give an indication of what society aspires to, even if 

those aspirations are not yet being achieved.  In this sense it is submitted that the question 

as to whether the PIDA promotes greater transparency in the workplace can be answered 

positively and that the changes made by the ERRA are likely to continue that process.  The 

reporting structure set out in the PIDA promotes a managed approach to whistleblowing 

where concerns can be addressed internally which can only be beneficial for the 

organisation concerned.  Whilst, as discussed above, a whistleblowing policy is only 

effective if employees are not only aware of it but believe in it, it is significant that many 

whistleblowing policies replicate the provisions and purposive intent of the PIDA in setting 

out procedures for employees to raise concerns internally and encouraging them to speak 

out82.  

Whether there is generally a more open culture within the UK workplace than prior to the 

PIDA is arguably impossible to quantify but it can be submitted that many organisations, 

particularly those which have been the subject of unwelcome revelations such as the NHS 

and banking institutions, are at the very least now ‘talking the talk’83  It would be unrealistic to 
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imagine that malpractice in organisations can be eradicated, but it is evident that what is 

needed is a move away from a seemingly perpetual cycle of media revelations of cover-ups 

and the high-profile sacking, or not, of those deemed to be culpable.  The appointment of 

Delilah Hesling, a former RGN and RGN representative, to the new post of Safety 

Ombudsman at Brighton and Sussex University NHS Trust following the expose by Margaret 

Haywood of sub-standard care of elderly patients is a positive move84.  In acting as an 

intermediary between staff, patients and their carers, Ms Hesling’s remit is to work “to foster 

an open, transparent, responsible and accountable culture that acknowledges failings and 

uses lessons learned to prevent reoccurrences”.  This role, the first within the NHS, aims to 

give potential whistleblowers the assurance that they may come forward, may be one which 

could be replicated more widely and it is asserted that it is steps such as this which will help 

to promote increased transparency within the NHS rather than political soundbite measures 

such as publishing league tables of surgical statistics85  It is perhaps beyond the scope of 

any legislation to effect the institutional and cultural shift necessary to realise the aims of the 

PIDA but it can be asserted that the PIDA, and the judicial decisions arising from it have, at 

the very least, provided the setting for a move towards greater transparency in the 

workplace.  Whether in another ten years we will be ‘walking the walk’ remains to be seen.    

6. Conclusions 

It is suggested that the PIDA has promoted greater transparency in the workplace in 

providing for the first time statutory protection for whistleblowers which prior to this was 

inadequate.  This tenor of this article is that the PIDA remains an essential tool in moving 

towards responsible governance in both private and public sector organisations and that the 

amendments effected by the ERRA 2013 should help to ensure that the legislation remains 

fit for purpose.  However, the PIDA’s achievements in effecting a tangible, sustainable 

cultural shift towards transparency in the UK workplace appear incremental at best.  The 

research discussed above demonstrates the need for a transparent workplace culture with 
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whistleblowing policies only being effective in conjunction with ongoing training and a belief 

by workers that raising concerns will be viewed positively by their organisation. 

The impact of the Whistleblowing Commission’s report will need to be considered, in 

particular whether its key recommendations are implemented: that the Secretary of State 

adopts the draft Code of Practice which the Commission recommends should be taken into 

account by courts and tribunals (Recommendation 1) ; enhanced regulatory oversight of 

whistleblowing arrangements (Recommendations 3, 4 and 5);  legislative provision against 

the blacklisting of whistleblowers (Recommendation 10); clarification of anti-gagging 

provisions (Recommendations 17 and 18) and extension of category of worker 

(Recommendation 10).  Interestingly, the Commission does not recommend a mandatory 

duty on workers to speak out on the basis that this could lead to over-reporting and 

organisations potentially focusing on those who did not speak out rather than ensuring 

effective arrangements are in place and concerns addressed86.  Recently, in the wake of the 

Jimmy Savile revelations and the inquiry into child sexual exploitation in Rotherham, there 

has been a call, including by Keir Starmer, former director of public prosecutions, for 

teachers and other professionals to be under a duty to report suspicions of child abuse 

whereby failure to do so could result in prosecution and a possible prison sentence87.  At the 

2014 Liberal Democrat party conference a policy motion was passed calling for mandatory 

reporting to be on their 2015 general election manifesto88, a move already supported by the 

Labour Party but which has yet to win full support89. 

The impact of the changes to protection for whistleblowers introduced by the ERRA 2013 

and whether those changes are in practice an improvement to the PIDA will need to be the 

subject of further research once a body of case law has been established.  How the ‘public 

interest’ element is satisfied and whether the approach to the requirement of ‘reasonable 

belief’ will be broadly similar to the previous position will need to be evaluated in light of 

subsequent case law.  The removal of the ‘good faith’ requirement would seem to be a 

positive step, particularly in the light of criticism that the ‘good faith’ requirement inevitably 
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led to cases focusing on the messenger’s motives, rather than the message and subsequent 

handling of it.  However, having not abolished the concept of ‘good faith’ entirely, but rather 

transposed it to the assessment of remedy, it may still be an area of legal wrangling allbeit in 

a quantum rather than probative context, as a deduction of up to 25% in any compensatory 

award, for which there is no statutory cap, could represent a significant sum in a high value 

claim90.   

Perhaps the more significant change will prove to be that introduced by s19 ERRA which 

gives the whistleblower an additional right of not being subjected to detriment by a 

colleague, as well as from the employer.  Again, further research will be necessary to assess 

the implications of this once a body of case law is established on this point but an initial 

assessment is that this is a welcome step.  Whether this results in a positive cultural shift 

where whistleblowing will be seen by peers as a positive contribution to the governance of 

the organisation will need to be assessed in time and may depend on whether workers 

receive meaningful rather than tick-box training.  It is submitted that this area necessitates 

ongoing research from a socio-political and economic perspective and that the legislative 

protection be subject to ongoing review to ensure its effectiveness.   
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