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1. INTRODUCTION 

 

Effective whistleblowing is an essential aspect of good governance and it is therefore crucial 

that the rhetoric of protection matches what happens in practice.  Of the changes introduced 

to the Public Interest Disclosure Act 1998 (PIDA) by the Enterprise and Regulatory Reform 

Act 2013 (ERRA)1, the introduction of the public interest test is arguably the most 

controversial.  The ERRA inserts ‘is made in the public interest’ after ‘in the reasonable 

belief of the worker making the disclosure’ into section 43B of the Employment Rights Act 

1996 (ERA), the aim of which was to reassert the original aim of the PIDA by closing the 

loophole in Parkins v Sodexho Ltd.2 (Parkins v Sodexho) where the EAT decided that section 

43B(1)(b) ‘that a person has failed, is failing or is likely to fail to comply with any legal 

obligation’ could encompass breaches of a personal contract of employment.   

Although it is not in question that, in the wake of a series of disasters in the 1980s and 

1990s,3 public interest was at the heart of the socio-political impetus for the PIDA, it is 

suggested that the devil here is very much in the detail.  Public Concern at Work (PCAW),4 

expressed concerns prior to the introduction of the ERRA that introducing a public interest 

test would ‘create confusion around the protection afforded to whistleblowers as they would 

have an additional legal test to meet’.5  Lewis makes a strong case for the removal of the 

public interest test, arguing that: 
 

a belief can only be reasonable if there are some grounds for it, but the requirement to get confirmation 

from others might penalize those whistleblowers who choose to act alone to safeguard themselves and 

others.6 

 

This article discusses the implications of the introduction of the public interest test in 

the light of the first Employment Appeal Tribunal (EAT) decision on the test in Chesterton 

 
1 In force 25 June 2013. 
2 [2002] IRLR 109. 
3For a discussion of these disasters e.g. the Clapham Rail crash, the Bristol Royal Infirmary infant mortality 

scandal, the collapse of BCCI and the Piper Alpha disaster see John Bowers QC, Martin Fodder, Jeremy Lewis, 

Jack Mitchell, Whistleblowing: Law and Practice (Oxford University Press, 2007) 1-8. 
4 Independent whistleblowing charity which advises individuals; organisations and provides input on public 

policy in the area. 
5See PCAW ‘Briefing on Whistleblowing Clause 15 and other related clauses in the Enterprise and Regulatory 

Reform Bill for Report Stage on 26 February 2013’ ttp://www.pcaw.org.uk/files/Briefing.pdf (last accessed 

12/05/15). 
6D. Lewis, ‘Is a public interest test for workplace whistleblowing in society’s interest?’ International Journal of 

Law and Management 2015, Vol. 57 Iss 2141—158, 149. 
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Global Ltd & Anor v Nurmohamed7(Chesterton v Nurmohamed).  It explores whether this 

marks the closure of the Parkins v Sodexho loophole and considers whether the introduction 

of the test is a potential barrier to disclosure. 

 

2. INTRODUCTION OF THE PUBLIC INTEREST TEST 

 

A. The overriding public interest defence in breach of confidentiality claims 

 

The introduction of the public interest test by the ERRA is not the first time that public 

interest has featured as part of potential protection for whistleblowers.  Prior to the 

introduction of the PIDA in 1998 the common law recognised the public interest defence to 

breach of confidentiality claims.8  However as I have argued elsewhere9 the threshold for this 

defence to override the implied terms of fidelity and mutual trust and confidence was too 

high and, as Lewis noted, lacked certainty.10  The public interest defence can potentially 

apply when confidential information is disclosed in the public domain i.e. at the end of the 

disclosure cycle.  However the public interest test in the ERRA needs to be considered at the 

beginning.  Did the worker have the ‘reasonable belief’ that their disclosure was in the public 

interest?  The appositeness of avenues of disclosure; internal, to an appropriate regulator or 

prescribed third party and finally to the media are reflected by the tiered provisions of the 

PIDA, the aim being to facilitate investigation and potentially remedial action at 

organisational level rather than in the public domain. It is therefore perhaps not surprising 

that the judgment in Chesterton v Nurmohamed indicated that it will be easier to satisfy the 

‘new’ public interest test than it was to successfully plead the public interest defence in 

breach of confidentiality cases. 

 

B. Parkins v Sodexho  

 

Parkins v Sodexho saw a worker, precluded from bringing an unfair dismissal claim due to 

not having the requisite length of service,11 succeed on appeal in bringing what can be viewed 

as essentially a private contractual employment law issue into the ambit of protected 

disclosure legislation.  Interestingly the judgment heralded the issues of ‘spirit’ and ‘letter’ of 

the whistleblowing legislation which appear to have been central to the EAT’s decision-

making process in Chesterton v Nurmohamed.  Judge Altman in Parkins v Sodexho stated: 
 

Accordingly, we do not agree with the assertion of the Employment Tribunal, where they say that “an 

allegation of breach of an employment contract, in relation to the performance of duties, does not come 

within the letter or spirit of the statutory provision.”  We find it difficult to define the spirit of this 

legislation or to be confident that we know about it, but it certainly comes within the letter of the 

provision, on a literal interpretation.  It seems to us that we do not need to go beyond that.12 

 

The introduction of the public interest test arguably reasserted the original aims of the 

legislation and the Chesterton v Nurmohamed decision examined this point, noting that in the 

Committee debate following the introduction of the Enterprise and Regulatory Reform Bill 

 
7 UKEAT/0335/14/DM. 
8 See the discussion of Lion Laboratories v Evans [1985] QB 526 and Re a Company’s Application [1989] 

IRLR 477 in Lewis n.6 above. 
9J.Ashton, ’15 years of whistleblowing protection under the Public Interest Disclosure Act 1998: are we still 

shooting the messenger?’ (2015) Industrial Law Journal 44 (1) 31-52. 
10n.6 above, 143. 
11 Currently two years for employees who started their employment on or after 6 April 2012. 
12n.2 above at [18]. 



8 
 

(the Bill), Norman Lamb, Parliamentary Under-Secretary of State for Business, Innovations 

and Skills and promoter of the Bill stated ‘the hint is in the title of the original legislation, 

which was designed to deal with public interest disclosure – that is what we are talking 

about’.13 

 

He proceeded to say ‘[T]he clause will remove the opportunistic use of the legislation 

for private purposes’ and ‘deals with the Parkins v Sodexho Ltd. case in its entirety.’14  

However, an amendment to the Bill which would automatically preclude breach of a worker’s 

employment contract from amounting to a protected disclosure was rejected as, according to 

Lamb this ‘could have unintended adverse consequences for individuals who are legitimately 

concerned about a breach of their contract that has wider public interest implications.’15  This 

was the correct response to the tabled amendment, particularly given calls in recent years for 

organisations to put policies in place to ensure that workers are able to report concerns 

internally and to foster a culture where raising concerns is seen as beneficial for the 

organisation as a whole.16  However, in leaving the door open to breaches of employment 

contract claims, it is doubtful that the introduction of the public interest test will bring any 

benefit to the public interest.  Instead this may be another hurdle for the worker to surmount, 

albeit potentially in the light of this decision a relatively straightforward one.  What the 

introduction of the test has certainly not done, at least according to the Chesterton v 

Nurmohamed decision, is to ‘deal[s] with the Parkins v Sodexho Ltd. case in its entirety’.17 

 

3. CHESTERTON V NURMOHAMED 

 

A. Background 

 

The factual background of this EAT case is arguably fitting for an area where there has been 

ongoing discussion about the interplay between the private and public arenas.18  Disclosures 

regarding failings in healthcare and provision of education and prison services for example 

lend themselves to a finding of satisfying the public interest element.  However, the situation 

may not be as clear regarding other types of disclosure.  Of course whilst policy-makers, the 

judiciary and academics grapple with this legislative change we should be mindful of the 

position of the ‘average’ worker.  The YouGov survey commissioned as part of the PCAW 

Whistleblowing Commission19 found that 55 per cent of respondents20 were not even aware if 

there was a law protecting whistleblowers.  It therefore seems highly unlikely that they will 

be aware of the additional public interest requirement without meaningful training and a 

revision of organisational whistleblowing policies even if, as Norman Lamb indicated, the 

clue is in the name.   

 

 
13 HC Deb vol 547 col 385 3 July 2012, citedby Justice Supperstone in Chesterton Global Ltd & Anor v 

Nurmohamed UKEAT/0335/14/DM at [18]. 
14n.7 at [19]. 
15 Ibid. 
16 See e.g. ‘The Francis Inquiry’ Independent Inquiry into care provided by Mid Staffordshire NHS Foundation 

Trust January 2005 – March 2009 by Robert Francis QC, Volume I, p410 published 6 February 2013. 
17n.14 above. 
18See e.g. Vickers L. (2002) Freedom of Speech and Employment (USA: Oxford University Press) 29-30. 
19 An independent commission established by Public Concern at Work to review all aspects of whistleblowing 

in the UK including statutory provisions, governance and societal attitudes which reported in November 2013 

http://www.tuc.org.uk/sites/default/files/Whistleblowing%20Commission%20Report%20Final.pdf(last accessed 

13 May 2015). 
20 Sample size 2,017 adults with 1,178 of those in employment. 

about:blank
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At the time of researching this paper I consulted a number of whistleblowing policies, 

most publicly available21 to clarify whether the policies had been updated to include the new 

public interest test.  Of the ten policies consulted, none had been amended to include the 

change, though the Brighton and Hove Sussex University Hospitals NHS Trust had added the 

new test to a draft policy subject to consultation.  The provisions of the PIDA encourage 

internal disclosure rather than e.g. taking the issue to the media.  One of the considerations 

for the tribunal in a whistleblowing claim is whether the claimant followed any 

whistleblowing procedures authorised by the employer.22  This leads to the conclusion that it 

would be manifestly unfair of a tribunal to interpret the public interest requirement anything 

other than widely particularly if, as seems likely from this admittedly small sample of 

policies, a worker, having consulted their organisation’s whistleblowing policy, was not 

alerted to this new requirement.    

 

B. Facts 

 

As the first case since the public interest test was introduced, the facts of Chesterton v 

Nurmohamed are of interest.  This is the more so since they do not immediately appear to 

incorporate a public interest element, nebulous though this concept may be23.  Nurmohamed 

was a director of the Mayfair office of a well-known firm of estate agents.  He reported that 

he believed his employer was deliberately misstating £2-3 million of actual costs and 

liabilities through his office and department network, the consequence of which was to 

reduce the bonuses payable to 100 senior managers, including himself.  Nurmohamed stated 

that these disclosures were qualifying protected disclosures and the Employment Tribunal 

(ET), finding in his favour, concluded that the disclosures were made in the reasonable belief 

that they were in the interest of the 100 senior managers and that this was a sufficient group 

of the public to satisfy the new public interest requirement.  Subsequently the ET found that 

Nurmohamed had been unfairly dismissed and had been subjected to detriment for making 

protected disclosures.  The employer appealed to the EAT on two grounds: firstly whether the 

Respondent had a reasonable belief that he was making a protected disclosure and secondly 

whether the protected disclosure was made in the public interest.  The first ground was 

withdrawn prior to the hearing and so it fell to the EAT to decide on the second ground 

only.24  The EAT rejected the employer’s appeal against the ET’s decision. 

 

C. The public interest – a numbers game? 

 

Chesterton v Nurmohamed drew on the relevant sections of the ET decision on whether the 

public interest requirement was satisfied.  The ET seemed understandably mindful of the 

importance of its reasoning on this point: 
 

We are not aware of any case law in existence as yet, which identifies the proper meaning of public 

interest.  In the circumstances we have had to consider for ourselves what it might mean.  It is clear to 

us that it cannot mean something which is of interest to the entirety of the public since it is inevitable 

from the kind of disclosures which arise from time to time such as disclosures about hospital 

negligence or disclosures about drug companies that only a section of the public would be directly 

affected.  With this in mind, it is our view that where a section [author’s emphasis] of the public would 

 
21 Including the Brighton and Sussex University Hospitals NHS Trust; Hove Park secondary school; Brighton 

and Hove City Council and the Prudential Regulation Authority for the Bank of England. 
22s43G(3) ERA. 
23For an interesting discussion on the construct of ‘public interest’ in an international context including 

European Court of Human Rights jurisprudence see Lewis n6 above 143-148. 
24n.7 above at [5]. 
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be affected, rather than simply the individual concerned, this must be sufficient for a matter to be in the 

public interest.25 

 

The ET judgment continued by acknowledging that although Mr. Nurmohamed’s concern 

was primarily for himself, he ‘did have the other office managers in mind’26 and it is this 

which is perhaps most problematic.  So is the number of others potentially affected, here 

there were 100, significant? Justice Supperstone in Chesterton v Nurmohamed thought not, 

agreeing with the Respondent’s Counsel ‘that a relatively small group may be sufficient to 

satisfy the public interest test.  What is sufficient is necessarily fact-sensitive.’27  The 

Appellant’s Counsel acknowledged that a qualifying disclosure arising from a contractual 

employment arrangement could be in the public interest.  However, he argued that in this 

case the fact that the manipulation of the accounts may impact on other managers as well as 

the Respondent, did not mean that the disclosures were within the wider public interest.  

However, the question for determination was not whether the disclosure was in the public 

interest, but whether the worker had a reasonable belief that the disclosure was made in the 

public interest.  This brings us to the reasonable belief test. 

 

D. Reasonable belief that a disclosure is made in the public interest 

 

I noted elsewhere that as well as evaluating the public interest test itself the approach of the 

courts to the requirement of ‘reasonable belief’ in the context of the test would need to be 

monitored as new cases are decided under the ERRA.28  Justice Supperstone in Chesterton v 

Nurmohamed stated that the test of reasonable belief in section 43B(1) of the ERA ‘has, in 

my view, remained the same’.29   It is therefore useful to review the approach taken by the 

Court of Appeal in the leading authority on the point Babula v Waltham Forest30 and in 

Darnton v University of Surrey31which preceded it.  In Darnton v University of Surrey the 

EAT allowed Mr Darnton’s appeal, finding that the ET had failed to determine whether he 

held a reasonable belief (section 43B(1)) that his disclosure tended to show a failure of the 

university to comply with its legal obligations (section 43B(2)) but instead had directed itself 

as to the factual accuracy of his allegations.  Judge Serota QC drew on Bowers et al’s 

analysis of the reasonable belief test: 

 
[T]he whistleblower may have a good ‘hunch’ that something is wrong without having the means to 

prove it beyond doubt or even on the balance of probabilities… The notion behind the legislation is that 

the employee should be encouraged to make known to a suitable person the basis of that hunch so that 

those with the ability and resources to investigate it can do so.32 

 

He found that a disclosure could qualify for protection where the worker was mistaken as 

long as they were ‘reasonably mistaken’.33   

 

Darnton v University of Surrey was applied by the Court of Appeal in Babula v 

Waltham Forest College34 where an employee appealed against an EAT decision upholding 

 
25n.7 above at [14]. 
26Ibid. 
27n.7 above at [25]. 
28n.9 above, 51. 
29n.7 above at [29]. 
30 [2007] ICR 1026. 
31[2002] EWCA Civ 1085. 
32 Bowers, Lewis & Mitchell Whistleblowing: The New Law (Sweet & Maxwell London 1999) 19. 
33[2002] EWCA Civ 1085 at [32]. 
34n.30 above. 
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the ET’s striking out of his claim for unfair dismissal following a protected disclosure.  The 

Appellant was a lecturer at the college who was concerned that the actions of a predecessor 

might have constituted a criminal offence of incitement to racial hatred or conspiring to 

commit an act of terrorism.  Having raised his concerns with the college without this 

prompting any action, he repeated his suspicions to a police authority.  Subsequent actions by 

the college culminated in the Appellant’s resignation.  Lord Justice Wall35 found the word 

‘belief’ subjective: ‘It is the particular belief held by the particular worker’ but the 

‘reasonable’ element objective.  The decision effectively overruled the EAT’s ruling in Kraus 

v Penna plc36 which held that if a worker’s disclosure related to a non-existent legal 

obligation he could not claim protection by claiming that he had reasonably believed in its 

existence.  The policy behind the PIDA is evident in Lord Justice Wall’s reasoning, also 

quoted in Chesterton v Nurmohamed:37 

 
To expect employees on the factory floor or in shops and offices to have a detailed knowledge of the 

criminal law sufficient to enable them to determine whether or not particular facts which they believe 

to be true are capable, as a matter of law, of constituting a particular criminal offence seems to me both 

unrealistic and to work against the policy of the statute.38 

 

Following the decision in Chesterton v Nurmohamed it seems likely that the reasonable belief 

test will at least for the foreseeable future remain in line with Babula v Waltham Forest 

College, namely as summarised by Judge Supperstone: 

 
[T]he public interest test can be satisfied where the basis of the public interest is wrong and/or there 

was no public interest in the disclosure being made provided that the worker’s belief that the disclosure 

was made in the public interest was objectively reasonable39 

 

Of course, as this ground of appeal was withdrawn, the point cannot be considered settled. 

 

4. WIDER IMPLICATIONS 

 

The above discussion suggests that the public interest requirement will not per se prove a 

difficult threshold to overcome.  Rare will be the case that a workplace issue with the 

potential to constitute a qualifying disclosure will solely affect one worker with no 

implications for other workers.  This is probably particularly so for workers at the junior and 

mid sections of an organisation where contractual terms are likely to be generic.  Even at a 

more senior level it would seem relatively straightforward to establish a public interest 

element.  In Chesterton v Nurmohamed of course the alleged offence potentially affected the 

other senior managers.  Even in an individually negotiated senior contract it may not be 

difficult to make out the requisite public interest case on the basis that e.g. the alleged breach 

could affect the reputation of the organisation and/or reduce share value. 

What might prove more difficult for the whistleblower is to establish an evidential basis for 

that reasonable belief in the public interest.  The ET and EAT were satisfied that the 

Respondent in Chesterton v Nurmohamed had had that belief.  He had referred to the central 

London office in his meetings with his Area Director and Director of Human Relations and 

his complaints related to the impact the misstatement of the accounts would have on the 

remuneration of the 100 senior managers, including himself.  Given that, an organisation’s 

 
35n.30 above at [82]. 
36[2004] IRLR 260. 
37n.7 above at [33]. 
38Ibid. 
39n.7 above at [34]. 
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whistleblowing policy, if indeed it has one40 may well not have been updated to include the 

new public interest test the worker may find himself in the position of having to extrapolate a 

public interest element to what he believed at the time of making the disclosure.  The 

Respondent in Chesterton v Nurmohamed had provided a wider context at the time of making 

the disclosures, perhaps fortuitously.  One can imagine, however, many a worker making a 

disclosure in relation to their own employment situation without expressly articulating a 

public interest element.  This should not be taken to indicate in itself the absence of a public 

interest element, nor that the worker had not on some level been aware of that, but that the 

worker had understandably focused on their own situation.  Lewis, neatly contextualised the 

problem: 
 

When can it be said that there is a public interest in knowing that there is bullying and harassment at a 

particular workplace?  For example, does it depend on the nature or frequency of the 

bullying/harassment, whether it affects a few individuals or permeates the whole organization or 

whether it occurs in a large public sector body or a small private sector firm?41 

 

This brings us back to the implications of the introduction of the public interest test.  

Is it fair that a worker should have to be mindful when making the disclosure, in what is often 

a distressing situation, that to avail themselves of whistleblowing protection they may need to 

be explicit about the wider public interest element of their disclosures?  Of course the new 

public interest requirement is something of which legal advisors and whistleblowing helpline 

advisors will be aware.  It is nonetheless unsatisfactory that workers who do not take advice 

before making a disclosure are potentially at a disadvantage in terms of legal protection for 

detriment suffered. 

 

5. CONCLUSION 

 

The Whistleblowing Commission report stated: 
 

The Commission believes that it would reduce uncertainty if either the Government or the Employment 

Appeal Tribunal in an appropriate case gave guidance as to what factors would tend to indicate that a 

disclosure of information was made in the public interest.  That guidance might helpfully extend to 

providing examples of disclosures of information that would, and would not, generally be regarded as 

being in the public interest.  The guidance would also make clear that the facts of individual cases may 

well justify departing from the guidance as the circumstances dictate.42 

 

It appears that the decision in Chesterton v Nurmohamed has not gone anywhere near far 

enough in giving guidance of this nature, other than perhaps a general ‘feeling’ that public 

interest is likely to be interpreted widely by the EAT as seems borne out by Justice 

Supperstone’s comment that a ‘relatively small group’ affected ‘may be sufficient to satisfy 

the public interest test’ and furthermore ‘[W]hat is sufficient is necessarily fact-sensitive’.43  

Lewis, whilst making a strong case for the removal of the test from Part IV A of the ERA, 

listed key areas which in his view need to be addressed by any such guidance if the test, as 

seems likely, is to remain.44     

 

 
40For an interesting discussion on the role of whistleblowing policies see Wim Vanderkerchove, Whistleblowing 

and Organizational Social Responsibility: A Global Assessment (Ashgate Publishing Ltd., 2006) 108-115. 
41n.6 above,152. 
42n.19 above, 83. 
43n.7 above at [25]. 
44n.6 above, 153. 
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Further evaluation of the efficacy of the test will be necessary as more cases come 

through under the new provisions.  In addition empirical research into perceptions in the 

workplace on this point would be helpful.  Permission to appeal has been requested and if 

successful it is hoped more conclusive guidance will follow from the Court of Appeal.45  As 

it is, it is hard not to conclude that the first case to decide on the point has confirmed 

PCAW’s fears that introducing a public interest test would lead to uncertainty.  In effectively 

leaving the Parkins v Sodexho loophole open, the Chesterton v Nurmohamed decision 

suggests that the introduction of the test was at best inconsequential and at worst, in 

introducing another criterion for the potential whistleblower to satisfy, wholly detrimental to 

the process of promoting whistleblowing as making a positive contribution to the governance 

of an organisation.46   

 

Jeanette Ashton 

University of Brighton 

j.c.ashton@brighton.ac.uk 

 

 
45 The application (Ref: A2/2015/1433) was referred to Lord/Lady Justice on 16 June 2015 and is due to be 

decided by 17 July 2015. 
46 See e.g. recommendation 8 of the Francis Inquiry n 17 above which called for ‘a culture of openness’. 


