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ABSTRACT 

 

UNIVERSITY OF SUSSEX 

 

JOANNA MILLER SMALLWOOD 

 

LAW PhD 

 

The Convention on Biological Diversity’s objectives include conservation of 

biological diversity at a global level, but has it become another victim of 

extinction as a result of its text and strategic plan? 

 

This thesis uses a socio-legal approach to explore the nature of the UN 1992’s 

Convention of Biological Diversity’s (CBD) Aichi targets (ATs).  It uses different theories 

to grasp how international legal obligations such as the ATs can be viewed and how 

these theoretical underpinnings of legal obligation relate to theories of compliance.  It 

uses doctrinal analysis, interview data and a ‘micro-ethnography’ of CBD COP13 to 

critically assess the decision-making process and the CBDs compliance mechanisms 

in light of the theory of interactional law.  Finally, it looks at processes that internalise 

the ATs into domestic law and policy in the UK, specifically AT2 on biodiversity values 

and AT9 on Invasive Alien Species.   

 

The CBD has gone far in forming a legal regime to address the global biodiversity 

crisis, but most of the ATs will not be reached by 2020.  The thesis concludes that the 

failure of the current strategic plan can be understood from an interactional perspective 

in part due to the lack of fulfilment of internal criteria of legal obligation (e.g. clarity), 

and also due to failures of the CBD COP to attract broader participation of actors and 

to create true shared understandings and shape actor identity.  Whilst AT2 and AT9 

have been internalised in the UK in laws and policies, these are not interactional and 

do not elicit compliance because they also lack certain criteria of interactional legal 

obligation.  The internalised legal obligations have the potential to form interactional 

law if they fulfil the relevant criteria.  More attention needs to be given in legal and 

policy making fora to the internal criteria of interactional legal obligation, and to pushing 

shared understandings in relation to biodiversity conservation through interactions and 

encouraging broad participation of actors at all levels of governance.   
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1.1 What is biodiversity and why does it matter? 
 

Biodiversity is defined in Art 2 of the Convention on Biological Diversity (CBD) as:1  

The variability among living organisms from all sources including, inter alia, 
terrestrial, marine and other aquatic ecosystems and the ecological complexes 
of which they are part; this includes diversity within species, between species and 
of ecosystems. 

Biodiversity includes all living things on our planet and their intertwined relationship with 

each other. It incorporates the amazing and hugely diverse range of species, different 

eco-systems and the interconnected relationship between them, ‘approximately 9 million 

types of plants, animals, protists and fungi inhabit the earth.  So, too, do 7 billion people.’2    

The sheer abundance of species contained on the relatively small surface of our planet 

is no short of a miracle.3    

During the CBD negotiations in 1992, most countries agreed that human action was 

accelerating biodiversity loss at unprecedented and alarming rates, ‘the processes 

driving biodiversity loss are largely human led and driven by land use change, over-

exploitation, pollution, invasive alien species and climate change.’4  Due to the 

complexities of biodiversity monitoring, it has been difficult to pin point the exact rate of 

loss compared to a pre-human background rate.5  Pimm and others adopt a cautious 

approach towards estimating extinction rates but even so they find likely underestimates 

as extremely worrying, ‘current rates of extinction are about 1000 times the background 

rate of extinction.  These are higher than previously estimated and likely still 

underestimated.’6    

For Ceballos, ‘modern extinction rates are exceptionally high, they are increasing, and 

this suggests a mass extinction is underway, the sixth of its kind in Earth’s 4.5 billion 

years of history.’7  Modern humans evolved 0.5 million years ago, and in evolutionary 

terms we are a relatively new species.  We are unique in many ways including the fact 

                                                           
1  The Convention on Biological Diversity of 5 June 1992 1760 UNTS 69. 
2 Bradley Cardinale and others, 'Biodiversity loss and its impact on humanity' (2012) 486(7401) Nature 
59. 
3 Edward Wilson, The Diversity of Life (1st edn, Harvard Univeristy Press 1992). 
4  The Millennium Ecosystem Assessment, Ecosystems and Human Well Being: Synthesis (Island Press 
2005).  
5 Pimm and others, ‘The biodiversity of species and their rates of extinction, distribution, and protection’ 
(2014) 344(6187) Science 987. 
6 ibid 987. 
7 Gerardo Ceballos and others, 'Accelerated modern human–induced species losses: Entering the sixth 
mass extinction (2015) 1(5) Science Advances E1400253 2. 



14 
 

that we are the only species in the planet’s history that is the primary cause of a mass 

extinction.8 Theories regarding previous extinctions involve meteorites, volcanoes, 

climate cooling due to continental drift, but the current mass extinction is due to human 

activity. Habitat destruction, climate change, pollution and the spread of invasive alien 

species are the main drivers of biodiversity loss.9 

It is difficult in an individual’s lifespan to grasp the vast timescales involved in the 

evolution of our planet, its species, and the life-supporting systems it contains.  Around 

2.5 billion years ago photosynthesising cyanobacteria evolved, and they produced 

oxygen which in turn allowed new life forms to evolve that is known as, ‘the great 

oxygenating event.’10  It is estimated that our planet now contains 8.75 million species.11 

The earth is constantly evolving and changing and the phenomenon of species loss and 

change in eco-systems is familiar.  Natural selection ensures the survival of the fittest, 

and species that do not perform will not survive.  There have been 5 mega catastrophes 

over the last half billion years the latest being 65 million years ago during the era of the 

cretaceous extinction of dinosaurs.12  

The combination of life forms on this planet and their interactions with each other and 

with the rest of the environment has made our planet a uniquely habitable place for 

humans and other species.  When this balance is interfered with, it will affect all species 

including humans.  We do not live in a separate bubble to ‘nature’, we are part of nature 

and depend upon it for our lives.  Some argue that biodiversity is worth protecting 

regardless of its value to humans, in other words that it has intrinsic value and that this 

is essential to recognise in order to preserve it.13  More commonly biodiversity is viewed 

in terms of its anthropocentric value.14  We depend upon nature for our continued 

existence therefore biodiversity is worth protecting in order to provide us with the 

environment that we need to survive. Biodiversity provides a large number of goods and 

services that sustain our lives, ‘materially, culturally, aesthetically and spiritually.’15 Most 

                                                           
8 Ceballos (n7). 
9 CBD, ‘Global Biodiversity Outlook 3: Biodiversity in 2010’ (2010) http://gbo3.cbd.int/  accessed 
20/9/18. 
10 James Mackenzie and Robert Haselkorn, 'Photosynthesis and the development of blue- green algal 
virus SM-1' (1972) 49 Virology 517. 
11 Millennium Ecosystem Assessment (n4). 
12 Wilson (n3). 
13 ibid; David Takacs, The Idea of Biodiversity: Philosophies of Paradise (John Hopkins Press 1996); Alexei 
Ghilarov, ‘Ecosystem Functioning and intrinsic value of biodiversity’ (2000) 90(2) Oikos 408. 
14 Chapin Hooper and others, ‘Effects of biodiversity on ecosystem functioning: a consensus of current 
knowledge’ (2005) 75(1) Ecological Monographs 3; David Pearce, ‘The Great Environmental Values 
Debate’ (1994) A26(9)Environment & Planning 1329. 
15 Stuart Harrop and Diana Pritchard, 'A hard instrument goes soft: The implications of the Convention 
on Biological Diversity's current trajectory' (2011) 21 Global Environmental Change 474, 475. 
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aspects of our lives are closely interlinked with biodiversity: from the food we eat, the 

water and air that we depend upon to live, the materials we use to build our homes and 

clothe us, the technologies we use, and the medicines we take.16 Biological diversity also 

has cultural and spiritual value.17  It helps to protect us from natural disasters and 

mitigates against the impacts of environmental and climate change.18  Biodiversity 

provides a buffer to our warming planet, it provides a sink for CO2 and replenishes the 

atmosphere with O2.19   Reduced biodiversity will exacerbate climate change, whilst 

increased climate temperatures will increase biodiversity loss creating a negative 

spiralling effect accelerating the problem.20  In the past there was debate concerning the 

importance of biodiversity for eco-system functioning but the current scientific evidence 

is almost unanimous that extinctions and biodiversity loss are altering key processes 

important to the productivity and sustainability of our earth’s ecosystems.21  

The reality of a world with rapidly depleting biodiversity is alarming.  If ecosystem 

changes occur on a large scale they may have catastrophic effects as the World Health 

Organisation (WHO) suggest: 22  

The increased likelihood of these non-linear changes stems from the loss of 
biodiversity and growing pressures from multiple direct drivers of ecosystem 
change. Similar non-linarites are anticipated in social-economic-political 
contexts. For example, widespread food insecurity resulting from severe climate 
change, institutional failure and increasingly damaged soils could worsen 
inequality and lead to widespread conflict. 

The imminent threat of danger our planet faces makes it important to understand why 

current international attempts to conserve biodiversity are failing and to find effective 

ways to protect our planet’s biodiversity. 

1.2 The CBD Treaty 
 

The CBD was agreed in 1992 at the ‘Rio Earth Summit’ where global environmental 

problems including rapid biodiversity decline and climate change were recognised and 

                                                           
16 Harrop (n15). 
17 Carrell Posey and UNEP, Cultural and Spiritual Values of Biodiversity (Intermediate Technology 1999). 
18 Hooper (n14). 
19 CBD, ‘Protecting biodiversity and ecosystems helps mitigate climate change: The contribution of the 
Aichi Biodiversity Targets to land-based climate mitigation’ (2015).  This report was presented by the 
SCBD during side events at UNFCCC COP 21. 
20 Harrop (n15). 
21 Hooper (n14); Michel Loreau and others, ‘Biodiversity and ecosystem functioning: current knowledge 
and future challenges’ (2001) 294(5543) Science 804; David Tilman, ‘The ecological consequences of 
changes in biodiversity: a search for general principles’ (1999) 80(5) Ecology 1455; David Wardle and 
others, ‘Terrestrial Ecosystem Responses to Species Gains and Losses’ (2011) 332(6035) Science 1273. 
22 Millennium Ecosystem Assessment (n4). 
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legal solutions discussed by 108 States. The CBD is an international framework treaty 

which addresses the global biodiversity crisis and contains legal obligations designed to 

be binding on its Member States.23   The Rio negotiations also resulted in the United 

Nations Framework Convention on Climate Change (UNFCCC)24, as well as three 

international agreements.25  A treaty is, ‘an international agreement concluded between 

States in written form and governed by international law, whether embodied in a  single 

instrument or in two or more related instruments and whatever its particular 

designation’.26  A multi-lateral environmental agreement (MEA) is, ‘a generic term for 

treaties, conventions, protocols and other binding instruments related to the 

environment’.27  MEAs can include formal legal agreements but also less formal 

agreements.   

The CBD is the first global treaty addressing multiple aspects of biodiversity.  It 

supplements the existing fragmented array of MEAs relating to biodiversity 

conservation.28 The approach before the CBD was ad hoc and concerned either isolated 

species, or isolated geographical areas, and was not suitable to tackle the problems of 

diversity decline at a global level.29  For Faulkner the MEAs:30  

Rarely cross referenced one another, only in a few cases deploy consistent and 
similar terminology, and otherwise have little relationship except where they 
occasionally overlap in jurisdictions.     

States at the Rio Earth summit recognised that this fragmented approach to biodiversity 

protection was not enough to protect biodiversity at a global level and agreed the CBD 

to fill this gap.31   

The objectives of the CBD contained in Article 1 are threefold: 

The conservation of biological diversity, the sustainable use of its components 
and the fair and equitable sharing of the benefits arising out of the utilization of 
genetic resources.  

                                                           
23 CBD (n1).  
24 The United Nations Framework Convention on Climate Change of 9 June 1992 1771 UNTS 107. 
25 Agenda 21, Programme for Action for Sustainable Development, the Statement of Forest Principles 
1992 UN Doc A/Conf. 151/26.  
26 Vienna Convention on the Law of Treaties (adopted 23 may 1969, entered into force 27 January 1980) 
1155 UNTS 331. 
27 UNEP Division of Environmental Law and Conventions, ‘Glossary of Terms for Negotiators of 
Multilateral Environmental Agreements’ (2007). 
28 Before the CBD, biological diversity was protected through a huge range of piecemeal international 
agreements concerning different elements of biodiversity.   
29 Robert Faulkner, The Handbook of Global Climate and Environment Policy (John Wiley and sons 2016). 
30 ibid 39. 
31 Harrop (n15). 
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The CBD has a wide remit and is not only concerned with biodiversity conservation but 

includes provisions for the sustainable use of resources, and the equitable sharing of 

benefits from resources. For Boisvert the CBD is:32 

A convention of commonly shared values, sets of definitions, rules and norms- 
implying a compromise among various actors and groups needed to define and 
enforce policies.  The CBD can be seen as an attempt to define such a middle 
ground.  

The inclusion of non-conservation provisions set a new precedent for international 

conservation law.  For Harrop, non-conservation provisions were included to ensure that 

the CBD gained signatories from the global South.33 The CBD treaty negotiations 

managed to gain near universal ratification but notably, the US is not a signatory, despite 

having a key influence in negotiations.34   

CBD legal obligations require implementation by Member States and the CBD framework 

gives some flexibility to Member States as to how they contribute towards the 

achievement of global targets, but Member States are expected to implement national 

targets that align with the global targets.35  23 years after its inception the CBD has failed 

to meet its objective in relation to, ‘the conservation of biological diversity’ and global 

levels of biodiversity loss are at their highest ever.36   

Traditional understandings of law see the CBD in terms of ‘hard law’, in other words 

international legal obligations arising from the treaty, a formally recognised source of 

international law. Other obligations are seen as ‘soft law’ or informal social norms arising 

from the CBD regime but do not fall within a recognised category of international law.  

Complexities in this framing arise because sometimes soft law arising from the CBD (and 

other MEAs) can be influential, even though it is not strictly law and it does not fit within 

one of the recognised sources of hard international law. Recognised formal sources of 

international law include treaty obligations, international custom and general principles 

                                                           
32 Valéire Boisvert and Franck-Dominique Vivien, ‘The Convention on Biological Diversity: A 
Conventionalist Approach’ (2005) 53(4) Ecological Economics 466. 
33 Harrop (n15).   Harrop and Pritchard describe conflict during the CBD negotiations between 
conservation priorities in richer countries and economic priorities in poorer countries.  80% of the 
world’s biodiversity is located in the global South and these countries feared they would bear the brunt 
of responsibility to save the world’s biodiversity without enough compensation from the richer 
countries. 
34 Fiona McConnell, The Biodiversity Convention: A negotiating history: a personal account of negotiating 
the United Nations Convention on Biological Diversity, and after. (Kluwer Law International 1996). 
McConnell sees that the failure of the US to ratify was largely due to their fears that they would lose 
their comparative advantage in the bio-technology industry and that the CBD would interfere with 
domestic agendas. 
35 Harrop (n15). 
36 Ceballos (n7). 
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as outlined in Article 38 of the Statute of the International Court of Justice.37 Therefore 

the legal obligations arising from the CBD treaty are a formally recognised source of 

international law.   Other formally recognised hard sources of law in relation to the CBD 

arise from the Article 28 mechanism, by which Member States can adopt protocols.  This 

mechanism was intended to be a way of creating further hard international legal 

obligations to flesh out the provisions of the treaty, but only two have been adopted to 

date.38 In reality, the CBD has mostly been built upon through decisions made by the 

CBD COP, its main institutional body, which traditionally are recognised as ‘soft’ law.  

The CBD COP has agreed a number of strategic plans, targets and numerous other 

decisions and recommendations. Soft legal obligations arising from the CBD potentially 

challenge the assumption that hard law is necessarily more effective than soft law.  

The CBD has undergone several stages of evolution.  The CBD was intended at its 

inception to act as a basis upon which Member States would create binding provisions 

at the national level to further the CBD objectives. After little progress was made towards 

achievement of these objectives, the CBD COP introduced a target-based mechanism 

in 2002 in the form of the rather vague ‘2010 Biodiversity Target’. Its goal was to:39  

Achieve a significant reduction of the current rate of biodiversity loss at the global, 
regional and national level by 2010.  

The failure to reach the 2010 biodiversity target was recognised by the CBD secretariat 

(SCBD), and CBD Member States.40  The following 2020 strategic plan set 20 targets, 

known as the Aichi targets (ATs) which were agreed in Nagoya, Japan in 2011.41 They 

were seen as an improvement on the initial 2010 target.42 However, it is clear that not 

enough has been done to curb the alarming rates of biodiversity loss on this planet and 

is almost certain that the most ATs will not be met by 2020.43  

                                                           
37  Article 38 of the Statute of the International Court of Justice (entered into force 18 April 1946)33 
UNTS 993 recognises formal sources of international law as legal obligations arising from  
international conventions, international custom, as evidence of a general practice accepted as law; 
 and the general principles of law recognized by civilized nations. 
38  Cartagena Protocol on Biosafety to the Convention on Biological Diversity (entered into force 11 
September 2003) 2226 UNTS 208 (the Cartagena protocol); and the Nagoya Protocol on Access to 
Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilization to the 
Convention on Biological Diversity (2010) UN Doc UNEP/CBD/COP/DEC/X/1 (The Nagoya Protocol).  
39 CBD Decision VI/26. 
40 GBO3 (n9).  
41 CBD, ‘Strategic Plan for Biodiversity 2011–2020 and the Aichi Targets “Living in Harmony with Nature”’ 
(2011). 
42 Harrop (n15). 
43 SCBD, ‘Global Biodiversity Outlook 4’ (2014) https://www.cbd.int/gbo4/ accessed 18/10/18; Note by 
the Executive Secretary, ‘Updated analysis of the contribution of targets established by Parties and 
progress towards the Aichi Biodiversity Targets’ UNEP/CBD/COP/13/8/Add.2/Rev.1 (2016). 

https://www.cbd.int/gbo4/
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The use of targets is popular in MEAs but there has been significant debate whether 

target based legislation is an effective mechanism for biodiversity conservation.44  

Carwardine and others list the six most commonly reported limitations of targets.45 Firstly, 

targets can result in perverse outcomes by failing to protect ecosystems ‘not of 

concern’.46 Secondly, targets deliver inadequate conservation plans.47  Thirdly, they fail 

to identify all important areas.48 Fourthly, targets deliver unachievable conservation 

plans.49 Fifthly, they fail to work for intact landscapes and finally they are unable to 

address complex factors such as off-reserve conservation, multiple actions and benefits, 

ecological processes, climate change threats, condition dynamics and socio-economic 

issues.50   

On the other hand, target-based mechanisms are a simple, transparent method allowing 

progress to be measured and they provide flexible options for Member States.  Targets 

set at the national level provide different options to planners and stakeholders and can 

form a basis for their negotiations and decisions.51 Cowling and others see that best 

practice target-based conservation planning at the national level is flexible, guided by 

socio-ecological context, expert input, and stakeholder engagement; and should be used 

to guide decision-making by experts, rather than over-ride good judgement.52 I argue 

that such principles can also be applied at the international level but problems of 

achieving best practice targets for conservation is illustrated by the ATs.53  Harrop argues 

that the negotiations around the ATs were contentious and failed to build a consensus 

and collaboration needed to achieve meaningful targets which, if achieved, would 

effectively conserve global biodiversity.54  

                                                           
44 Josie Carwardine and others, ‘Hitting the target and missing the point: target-based conservation 
planning in context’ (2009) 2(1) Conservation Letters 3; Michael Soulé and M.A. Sanjayan , ‘Conservation 
targets: do they help?’ (1998) 279 Science 206. 
45 ibid 4. 
46 Soulé (n47); John Woinarski and others, The Nature of Northern Australia: its natural values, ecology, 
and future prospects (Australian National University Press 2007). 
47 Tundi Agardy and others, ‘Dangerous Targets? Unresolved Issues and Ideological Clashes around 
Marine Protected Areas’ (2003) 13(4) Aquatic Conservation: Marine and Freshwater Ecosystems 353. 
48 Ibid. 
49 Woinarski (n46). 
50 Woinarski (n46). 
51 Richard Cowling and others, ‘A conservation plan for a global biodiversity hotspot – the Cape Floristic 
Region, South Africa’ (2003a) 112 Biological Conservation 191. 
52 Richard Cowling and others, ‘The expert or the algorithm? Comparison of priority conservation areas 
in the cape floristic region identified by park managers and reserve selection software’ (2003b) 112 
Biological Conservation 147. 
53 Harrop (n15). 
54 Harrop (n15). 
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Maxwell looks to targets which are ‘Specific, Measurable, Ambitious, Realistic and Time 

bound’ (SMART).55  This thesis argues that the ATs do not matchup with the SMART 

criteria due to ambiguities in definition and quantification, and because they are over-

ambitious and unachievable in the time scale set.  

Most of the ATs lack specificity and quantifiable means of ‘success’ for 2020 and in this 

way are ambiguous.56 Where targets do include quantifiable means of success the 

figures are not scientifically relevant.  AT 11 states: 

By 2020 at least 17% of terrestrial and inland water, and 10% of coastal and 
marine areas, especially areas of particular importance for biodiversity and 
ecosystem services, are conserved through effectively and equitably managed, 
ecologically representative and well connected systems. 

AT11 is acknowledged as one of the ATs which has made best progress towards its 

goals.57  AT11 sets clear percentages and its success may be attributed to its adherence 

to the SMART criteria. However, the percentages set are politically agreed figures rather 

than having meaning in terms of ecosystem functioning, nor do they allow for 

prioritisation of certain key global ecosystems.58 Assessing progress towards 

quantifiable targets is difficult to measure due to; the lack of basic observation systems 

in many countries, inadequate biodiversity indicator systems, and inadequate data 

storage systems to collate, synthesise and communicate data in a meaningful fashion.59  

The Intergovernmental Platform on Biodiversity and Ecosystem Services (IPBES) 

created in 2003 aims to make assessment easier by providing scientifically credible, 

independent information to assess the state of the planet’s biodiversity, its ecosystems, 

and its services to human society.  

Some ATs are ambiguous in relation to definitions.  In AT11 it is not clear what is deemed 

‘important and ‘representative’, what is ‘effective’, or what are ‘other effective area-based 

conservation measures’.60  Butchart and others argue that in order to achieve 

                                                           
55 Sean Maxwell and others, ‘Environmental Science. Being Smart about SMART Environmental Targets’ 
(2016) 347(6226) Science 1075. 
56 Walpole Tittensor and others, ‘A Mid-term Analysis of Progress toward International Biodiversity 
Targets’ (2014) 346(6206) Science 241. 
57 ibid. 
58 Harrop (n15). 
59 Harrop (n15). 
60 James Watson and others, ‘Bolder Science Needed Now for Protected Areas’ (2016) 30 
(2) Conservation Biology 243. 
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‘representative coverage’, the global percentage of terrestrial protected areas would 

require nearly doubling.61  

Whilst SMART targets call for ambitious targets it is clear that most of the ATs are 

unachievable in the time scale.62 This may be because the targets are over-ambitious 

per se, or that they are possible to achieve but not in the time scale set.  Mace and others 

talk of the substantial time lag between actions taken to preserve biodiversity and the 

recovery of biodiversity.63  Even with the best possible biodiversity protection methods it 

may take time for the real responses to become apparent.64 The 2020 figure set for 

achievement of the ATs is not relevant in terms of ecological systems and their 

functioning.   

According to Maxwell and others, the limitations of targets in relation to the SMART 

criteria creates space for Member States to ‘wiggle out’ of their obligations.  Maxwell and 

others highlight the importance of processes that lead to the targets being set during 

negotiations and if insufficient attention is given to these processes then contentious 

issues will force ‘flexibility’ or ‘wiggle out room’ to be built into targets to obtain agreement 

of multiple States but that pay-off is that such targets will be ecologically meaningless.65 

They argue that setting SMART targets is easier for ‘politically benign’ issues where the 

ecological, social and economic benefits are clear and non-discriminatory, such as the 

Montreal protocol and phasing out of CFCs.66 In contrast, setting SMART targets for 

issues which have diverse stakeholder values, and where the costs and benefits of 

reaching a targets are disputed, is more challenging.67   

This thesis argues that biodiversity is an example of a complex issue to regulate as 

outlined by Maxwell and others. Biodiversity is essential to the health and functioning of 

our planet but there are complexities around  how best to regulate it.  For other MEAs 

there are tangible measures that can be taken for example reducing emissions of carbon 

dioxide, methane and nitrous oxide to combat climate change. For biodiversity, 

ecological functioning varies across a vast array of habitats (forests, deserts, mountains, 

islands, marine, inland water, agricultural land and dry and sub-humid lands), includes 
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cross cutting issues which are key matters relevant to all habitats (invasive alien species,  

impact assessment, health, gender, protected areas and climate change), and differs 

between  varying  geo-political contexts across the globe. For these reasons this thesis 

argues that the value of biodiversity is complex and therefore is often not well 

understood. The way biodiversity benefits humans is complex and challenging to 

conceptualise.  Further, there are diverse stakeholders with different priorities which do 

not always recognise the value of biodiversity.  

This thesis argues that there are limitations to the ATs in terms of setting effective 

biological conservation objectives and in terms of achievement. It goes further than 

Maxwell and the concept of the SMART criteria towards offering an explanation for the 

limitations of the ATs.  This thesis proposes a theoretical framework to better understand 

the limited progress that has been made towards achieving the ATs, it focuses on social 

practices as well as the actual wording and content of the targets themselves. It argues 

that whilst biodiversity is essential to almost all anthropocentric activities, the value of 

biodiversity is poorly understood within society and that this gap in understanding in part 

can explain why the ATs are not on track to be achieved.  It argues that for environmental 

legal obligations such as the ATs to be effective, they must to be in congruence with 

social practices (at whichever level of governance) and their importance must be 

understood.  

1.3 Over view of this thesis 
 

This thesis explores theories of legal obligation and compliance from a range of 

disciplines: International Law, International Relations, International Politics and 

Sociology.  Looking at the CBD from different perspectives helps to uncover its limitations 

and also reveals its strengths, as well as ways that it could work better. Such insights 

are important to the CBD but also to other legal regimes of MEAs such as climate 

change, the atmosphere, the marine environment, hazardous waste, nuclear safety and 

sustainable development. 

How the CBD is recognised, prioritised and implemented by the international community, 

alongside other competing and sometimes conflicting international law, is another 

important part of understanding its ‘effect’ and is covered more broadly by the theories 

used in this thesis.   Understandings of why Member States do or do not implement the 

provisions of the CBD, and why they do or do not achieve compliance with them, can be 

deepened by looking at law from the different theoretical perspectives.   
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The thesis firstly tests the existing multidisciplinary theoretical understandings to probe 

why the ATs have not been achieved. Secondly, it analyses the dynamics of the CBD, 

as a source of binding international legal obligations, to achieve the ATs. Thirdly a 

theoretical analysis of compliance with such obligations at the international level is made. 

Fourthly, the importance of implementation at the domestic level is analysed. How CBD 

obligations travel from international to national law and are implemented at the domestic 

level has not been studied before and this is the first ever research to explain these 

dynamics, which not only explains the causes behind the failure to achieve the current 

targets but will also makes proposals to guide the development of the post 2020 strategic 

plan. 

The thesis suggests that improvements in legal and policy making processes are needed 

at all levels of governance. In particular, it argues that there is an opportunity at the 

domestic level not only to meet the requirements of the ATs that have travelled down to 

domestic laws and policies but also to further strengthen them and to increase the 

effectiveness of interactions around them in order to achieve compliance. It also argues 

that there is an opportunity for these strengthened understandings formed at the 

domestic level to feed back up to the international level, at the CBD COP, and to 

influence and push forward shared understandings at this level. Consequently, the 

interactionality of the ATs can be achieved through reversing the process of obligation 

creation, that is, the development of domestic practices which subsequently develop 

shared understandings among State Parties and can influence decision making in the 

international arena.  

1.4 Hard and soft law and other theoretical understandings of legal obligations of the 

CBD.  
 

Different theoretical understandings lead to different explanations as to why the ATs 

have not been achieved.  In law, the dominant understanding is that hard law from 

formally recognised sources is binding and will more effectively achieve compliance.  

Harrop’s views align with these traditional understandings of hard law in relation to the 

CBD. Harrop sees hard law as important in the creation of effective international 

environmental legal obligations and he questions if the CBD treaty is in fact ‘hard law’ 

because Member States have mostly implemented its provisions as non-binding soft 

law.68  For Harrop, the use of vague and non-committal language such as, ‘urges’, ‘as 

far as possible’ and ‘subject to other existing international/national legislation’ indicates 
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that CBD treaty mostly includes soft or qualified legal obligations.69  For Harrop, the only 

hard obligation that the CBD places on States is under Article 6, to develop national 

strategies, plans or programmes; and Article 26, to produce national reports.70  Sands 

supports such criticisms of the CBD and sees that participation only in an empty 

framework treaty amounts to little more than symbolic commitment to a process without 

substance.71   

Traditional international environmental lawyers would argue that the 2020 strategic plan 

and ATs, as decisions of the CBD COP, are soft law as they are not included in the CBD 

treaty itself but are decisions of the CBD COP, the main institutional body of the treaty.   

Further, the 2020 strategic plan talks of, “promoting the effective implementation of the 

convention …that will inspire broad based action”.72  This loose wording also raises 

questions as to the bindingness of the 2020 strategic plan.  From this perspective, the 

fact that the ATs are soft law in itself offers an explanation as to why they have not been 

achieved.    

That said, there is evidence that Member States can take non-binding or ‘soft’ 

international environmental legal obligations seriously and that they can be normative.73  

Bodansky sees that soft law can, “guide or influence behaviour by providing reasons for 

action”.74  The actor’s internal sense of obligation to a law makes it normative which is 

not necessarily linked to formal sources of law and whether international environmental 

legal obligations are hard or soft. This thesis questions if international environmental 

legal obligations have to be understood in terms of hard and soft law and it challenges 

the traditional understanding that the source of law is necessarily linked to its effect. It 

argues that what matters is how actors understand their obligations and this involves a 

more complex dynamic than solely creating ‘hard’ law from formal sources.  

This thesis uses multi-disciplinary theories throughout to question whether the lack of 

formality of law alone is sufficient explanation why the ATs have not gained fidelity from 

                                                           
69 Harrop (n15) 477. 
70 Harrop (n15) 476.  
71  Phillipe Sands and Jacqueline Peel, Principles of international environmental law (4th edn, Cambridge 
University Press 2012) 235.  
  
72 CBD 2020 Strategic Plan (n46)_ 
73  Stephen Toope, ‘Formality and Informality’ in Daniel Bodansky, Jutte Brunnée and Ellen Hey (OUP 
2007). For example, Toope discusses Article 3 of the UNFCC as an informal but influential norm laying 
forward guiding principles such as sustainable development, inter-generational equality, precaution and 
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74 Daniel Bodansky, The Art and Craft of International Environmental Law (HUP 2011) 1, 100. 
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Member States. It uses the theory of interactional law that proposes under certain 

conditions what traditionally would be labelled as soft law can be effective. Interactional 

law is seen as effective not because it arises from a formal source but if it adheres to 

certain criteria; fulfilment of certain internal principles of legality, a reflection of shared 

understandings and repeated interactions around interactional law through the 

participation of all relevant actors in the construction and reconstruction of norms and 

rules in a ‘practice of legality’.75 The second two criteria link to Bodansky’s discussion on 

the importance of actors’ internal sense of legal obligations because if law rests on a 

basis of shared understandings and forms a practice of legality with repeated interactions 

around the creation and recreation of law, then this thesis argues that actors will develop 

a deeper sense of ownership to that law and in this way the foundations of compliance 

are built through law making processes.    

The thesis questions the belief that ‘hard’ international environmental law is always the 

best means to achieve compliance.  Such beliefs arise from the transferral of 

assumptions from domestic legal systems and it is argued that such assumptions are 

not easily transferred to the international level.  At the domestic level, hard law is seen 

as most effective because it is backed by enforcement mechanisms.  At the international 

level such means of enforcement rarely exist and if they do they are in weak forms of 

sanctions.76  Further, at the domestic level, hard laws are applied by judiciaries whereas 

soft law is not.  At the international level again, this differs because in relation to 

environmental matters there is no dedicated international court and means of dispute 

settlement are infrequently used so enforcement does not align to domestic traditions.77 

These differences suggest that special consideration has to be given to international 

environmental legal obligations including those arising from the CBD and consideration 

must be given to what draws Member States to comply with them. Different theoretical 

perspectives provide different understandings as to why the ATs have not achieved 

compliance.  

The theory of interactional law goes further to explain what law needs to fulfil in order to 

achieve compliance.  This thesis applies the criteria of interactional law to the ATs to 

conclude that whilst there are limitations to the ATs they do go some way to fulfilling the 

criteria of interactional law.   It proposes that closer focus on the interactional criteria at 

                                                           
75 Jutta Brunnée and Stephen Toope, Legitimacy and Legality in International Law: An Interactional 
Account (Cambridge University Press 2010). 
76 Sands (n71). 
77 Sands (n71). 



26 
 

all levels of governance in relation to the ATs will lead to compliance and will strengthen 

the practice of legality around them.78    

1.5 Law making at the CBD COP 
 

This thesis argues that if certain conditions are met then the CBD COP can be a source 

of binding international environmental legal obligations.  Decisions of treaty institutions 

are seen as an important source of ‘soft’ law in the international arena, further, some 

international agreements have been negotiated in the first instance as soft law.79   The 

recognition of the role of treaty institutions in creating legal obligations requires a move 

from the focus on what Abbott and Snidal call ‘international old governance’ which 

focuses on traditional modes of governance such as treaties and inter-State dispute-

resolution mechanisms to, ‘transnational new governance’ which recognises the role of 

treaty institutions.80  These findings are particularly relevant to international 

environmental law because most MEAs have adopted a COP as their main institutional 

body.  COPs consist of a vibrant array of actors including Member States, the treaty 

secretariat, observers, international organisations, NGOs, scientific bodies, education 

and business.  The legislative process adopted by most MEA COPs is through 

consensus decision-making by Member States of the MEA.   This legal process or type 

of decision making usually involves considerable compromise to agree treaty provisions 

and subsequent international environmental legal obligations. 81   Harrop questions if this 

process can produce legal obligations that will effectively address the environmental 

problems at hand. He also criticises the CBD treaty for containing ‘watered down’ 

provisions due to conflicting priorities of its Member States.82 For Charney: 83  

In a community of nearly two hundred diverse States, it is virtually impossible to 
obtain acceptance of all to any norm, particularly one that requires significant 
expenses or changes in behaviour.   

                                                           
78 Brunnée (n75). 
79 See for example The General Agreement on Tariffs and Trade 15 April 1994 1867 UNTS 187 
 (GATT) which was agreed as soft law due to complicated negotiations and was adopted provisionally, 
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clear and unambiguous provisions.   
80 Kenneth Abbott and Ducan Snidal, ‘International Regulation without International Government: 
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Organizations 315. 
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27 
 

Focusing on the dynamics of decision-making in COPs is important as this determines 

the content and effectiveness of international environmental legal obligations.  The 

outcomes from this thesis find that whilst State actors are the official negotiators of legal 

obligations through consensus decision-making, they do not act in isolation from the 

other actors present.  Brunnée and Toope’s theory of interactional law helps to explain 

this finding and moves beyond the hard/soft law debate.  It looks in part to the processes 

of law-making at the international level and how this process determines the nature of 

international environmental legal obligations.84  Interactional legal theory places 

importance on creating shared understandings during decision-making at COPs and of 

gaining ‘congruence’ of shared understandings with the majority of international actors.85  

Interactional legal theory sees the involvement of non-State actors and a broad 

participation of actors in the law-making process at COPs as important in creating 

‘interactional law’ that will gain the fidelity of Member States.86  Interactional legal theory 

can be seen to call for a certain degree of democratisation in international law-making 

arenas, although a clear obstacle to such ‘international democracy’ is the lack of one 

overarching international civil society.87 MacDonald also sees social actors as influential 

in international environmental law-making and recognises a degree of independence of 

the institutional bodies created by MEAs from State power.88  

The thesis finds that decision-making at CBD COP13 is to some extent autonomous from 

the Member States of the CBD and that non-state actors play a part in shaping the shared 

understandings of the CBD COP.  It finds that the CBD COP has a hierarchy of actors 

who contribute to different extents to the shaping of shared understandings.  It applies 

interactional legal theory to consensus decision-making at CBD COP13 to explain how 

such autonomous activity can be seen as legitimate and is a necessary requirement for 

creating ‘interactional’ law.   

This thesis argues that international law-making processes are key to creating 

meaningful international environmental law that can draw Member States to compliance.  

It proposes that environmental law-making itself is influential not only to the content of 

legal obligations but to the way actors perceive them, and in this way, it shapes actor 

identity.  This is an important area of research not least because the principle means of 
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‘fleshing out’ MEAs is through treaty institutions who are the supreme decision-making 

body, who meet on a regular basis and are open to all Member States and a variety of 

other actors.  Further, the  institutional bodies of MEAs do not create international 

environmental law from a traditionally recognised source (treaty, custom or principle) and 

they have a level of autonomy from their Member States, but they can make international 

environmental legal obligations which are normative and influence the behaviour of 

actors.  

  

1.6 Compliance mechanisms at the CBD  
 

Compliance theories from different disciplines offers differing understandings as to why 

the ATs have not achieved their aims.  Traditional legal theorists such as Austin argue 

that sanctions are necessary to achieve compliance and that international law cannot be 

seen as ‘law’ at all and it is not binding due to the lack of an independent ‘judiciary’ with 

powers of enforcement to sanction violations.89  Most MEAs lack means of enforcement 

at the global level yet MEA’s form a vast body of international environmental law which 

needs to be co-ordinated at the international level.   There is no one ‘supra’ 

environmental authority and no independent international judiciary with powers of 

enforcement to sanction violations.  If such bodies existed, then the difficulties Austin 

saw in relation to international environmental law might be overcome.  However, it is 

debated whether such a ‘supra’ environmental authority would be a good or bad thing 

and this thesis questions whether it would in fact have the desired effect of drawing 

Member States to comply with international environmental legal obligations such as the 

ATs.  Some support the creation of an umbrella institution such as a World Environment 

Organisation (WEO) in order to centralise the fragmented system of MEA’s.90  It could 

be argued that guidance and co-ordination from a WEO is needed.  This need is amplified 

by the fact that international courts and tribunals are generally reluctant to engage in 

clarifying and building upon the provisions of international environmental law.91  

Domestic courts are also often unwilling to engage with international environmental law 

even in the form of treaty provisions.92    Even if a WEO is desirable, the agreement to 
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the creation of such a body by the global community is highly unlikely when the key 

decision makers remain States.93  

COPs play an important role in achieving compliance with international environmental 

law through the processes used to create legal obligations, their role in overseeing 

implementation, by providing a means of dispute resolution, through monitoring 

compliance, and through the use compliance mechanisms in cases of non-compliance.  

However, the sheer number of MEAs and their respective institutional bodies has led to 

a system which French describes as:94 

At best, the current situation is complex; at worse, it is byzantine in its 
organisation.  

Whilst this is undoubtedly true, for those concerned with international environmental law 

it is the current reality and what we have to work with.   

Most MEA COPs do not use sanctions.  If they do they tend to be very weak, for example, 

publication of violations and removal of benefits.95  Theories of compliance relevant to 

international environmental law are diverse both within and between different disciplines 

and the lack of strong enforcement mechanisms is understood in different ways.   

In law, some theories look beyond the use of enforcement mechanisms to achieve 

compliance with environmental legal obligations.   Bodansky argues that:96  

Ultimately, what makes a norm ‘hard’ is not that violations can be sanctioned, at 
least in the way we ordinarily mean, or that the norm can be applied by courts.  
Instead what matters is the state of the mind of the actors that comprise the 
relevant community.  

Bodansky argues that the legal status of norms matters because States are more likely 

to comply with legal than non-legal norms.97   Abbott and Snidal call for attention to the 

actors who create legal obligations and the processes involved because they see that 

theories of legal obligation are closely linked to theories of compliance.98  Brunnée and 

Toope see the nature of legal obligations and the processes that create them as key to 

creating interactional law that can attract fidelity if the relevant criteria are fulfilled.  These 

criteria include; adherence to Fuller’s internal requirements of law, that legal obligations 

are embedded in the shared understandings of the global society and that legal 
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obligations gain congruence from society. None-the-less interactional legal theory also 

sees that enforcement measures can play a role to play in shaping the behaviour of 

international actors if they are grounded in shared understandings.  For Brunnée:99 

When the underlying norms are seen as legitimate, they are more likely to support 
meaningful compliance strategies, including enforcement.  

In international relations, theories range from rationalist beliefs that international law 

(including environmental) is irrelevant and the power dynamics between States 

determines relations.100 Realist schools of thought are divided between those that see 

enforcement mechanisms as essential to incentivise States to change their behaviours 

to comply with legal obligations,101 and managerial schools that understand States 

generally comply with international law so non-compliance should be dealt with in a co-

operative problem solving way.102 

This thesis uses an interactional analysis of the compliance mechanisms of the CBD to 

propose limitations in both the creation of legal obligations at the CBD COP and in the 

reporting mechanisms utilised by the CBD as a means to achieving compliance. 

1.7 The importance of domestic interactions around the ATs  
 

This thesis argues that implementation of the ATs at the domestic level provides a key 

opportunity to achieve interactional law around international environmental legal 

obligations such as the ATs.   It argues that how the ATs travel from international to 

national law and are implemented at the domestic level can explain both the causes 

behind the failure to achieve the current targets but also it proposes ways that the 

domestic level provides a ripe opportunity to help to achieve the ATs and to strengthen 

shared understandings around them that will travel back to the international level and 

have influence there.  

Due to the principle of State sovereignty, international environmental law is dependent 

on States implementing international environmental legal obligations to achieve 

compliance and usually there is inadequate domestic implementation.103  States have 

the right to manage and utilize their own natural resources pursuant to their own 

                                                           
99 Brunnée (n85) 294. 
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environmental and developmental policies within the limits of international law as long 

as this does not cause damage to the environment beyond their jurisdiction.104  This 

approach may be seen as desirable in some areas of international law by allowing 

diversity in the international community and by allowing each State to decide its own 

social priorities. However, in areas of public interests or of common concern, such as 

biodiversity conservation, the principle of State sovereignty can be seen as limiting 

because States can choose to do the minimum to implement international environmental 

law and there are few consequences for this.105 

The journey of international legal obligations to the domestic sphere is often overlooked 

in theories of compliance.  Exceptions include Koh’s theory on transnational legal 

process and internalisation,106 and Brunnée and Toope’s recognition of practices at 

multiple levels of governance that contribute to the creation of interactional law.107  This 

thesis applies these theories to illustrate how the journey which brings the ATs home is 

key because it can reinforce, strengthen or weaken legal obligations. 

This thesis argues that firstly there is an important opportunity at the domestic level to 

strengthen shared understandings around international environmental obligations such 

as the ATs and to achieve international objectives through adherence to the 

requirements of interactional law. Secondly, it argues that strengthened shared 

understandings can feed back up to the international level to push forward shared 

understandings at the CBD COP.  Interaction around the ATs at the domestic level are 

not subject to the same limitations of gaining global multi-lateral consensus at the CBD 

COP.  The domestic level is not constrained by the on-going battle between normative 

aspirations around environmental concerns versus state practice during decision making 

at the CBD COP. The thesis finds that in the UK, the domestic level presents an 

opportunity to push forward shared understandings around the ATs. Consequently, the 

interactionality of the ATs can be achieved through reversing the process of obligation 

creation, that is, the development of domestic practices which subsequently develop 

shared understandings among State Parties and can influence decision making in the 

international arena.  

1.8 Structure of this thesis  
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Chapter 2 analyses consensus law making at the CBD COP from traditional legal 

perspectives and from the perspective of interactional law with a particular focus on the  

social context within which decision making occurs.  It claims that this context is 

important and effects both the environmental legal obligations made by MEA institutions 

and also it shapes the identity of those actors exposed to these law-making practices. 

This inter linked process of law making and identity formation are seen as key to forming 

shared understandings. It argues that the CBD COP presents an opportunity to create 

shared understandings that are broadly congruent with the practices and shared 

understandings of society (a requirement of interactional law).  It argues that interactive 

processes which bring together Member States and other actors from across the globe 

provide the opportunity firstly, to create more meaningful targets (based on shared 

understandings), and secondly, to influence actors to think differently about biodiversity 

and place it as a higher priority on international and national agendas. Such interactive 

processes are seen to create legal obligations which will elicit compliance.   

Chapter 3 explores the distinct role of secretariats in international governance from multi-

disciplinary perspectives.  It argues that that from the perspective of interactional law the 

SCBD is a particularly important and influential actor in shaping shared understandings 

at the CBD COP.      

Chapter 4 analyses multi-disciplinary theories of compliance in relation to the compliance 

approach adopted by the CBD. Following an interactional analysis it highlights short 

comings in the CBD compliance approach particularly in relation to its lack of 

transparency. It argues that increased transparency around reporting is within the reach 

of shared understandings of the CBD COP and would strengthen the CBD practice of 

legality.        

Chapter 5 evaluates the journey of AT9 on Invasive Alien Species (IAS), and AT2 relating 

to integration of the biodiversity values at national and local levels. It analyses the journey 

of AT9 and AT2 to sub-national levels in the UK and uses the theory of interactional law 

to understand how the ATs are transformed during this journey.  It argues that the journey 

to and implementation at the domestic level is key to achieving compliance with the ATs 

and that internalisation of the ATs provides both an opportunity for strengthening their 

interactionality and that domestic processes can feedback to the CBD COP to shape 

shared understandings form there 

1.9 Methodology 
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This research uses a novel mixed methodology to address the question it raises; “Has 

the CBD become another victim of extinction as a result of its text and strategic plan?”  

It combines doctrinal analysis, interviews and a micro-ethnography of CBD COP 13.  It 

adopts a unique socio-legal approach through the use of different theories to understand 

the effect of international legal obligations and by applying the theory of interactional law 

to understand the making of international obligations by the CBD COP and their travel to 

the domestic level. 

I have adopted an inductive approach and have used a combination of methods to 

endeavour to gain a deep understanding of firstly decision-making at CBD COP13; and 

secondly, of practices at different levels of governance that internalise the ATs.  I do not 

rely on a pre-determined theory to test a particular hypothesis.  Rather, I have waited to 

see what emerges from the data gathered.  I have then taken up all the major existing 

theories relating to IL, and used my data to critique them.  In this sense, I have not 

generated a distinct theory of my own but discussed why some theories in my view do 

not sufficiently explain the reality of international law-making and compliance with IL.  I 

have proposed that the theory of interactional law is a best fit to understand these 

processes, however, there are some limitations to this theory as well.  In this way, I make 

suggestions as to how this theory can be developed further.  

The collection of data for this thesis includes data from primary and secondary sources.  

The methods used to gather data for this research are a combination of doctrinal 

analysis, literature review, semi-structured qualitative interviews with elites, micro-

ethnography and thematic analysis.108 The use of interviews and the micro-ethnography 

support the doctrinal analysis and allow me to gain a much deeper understanding of the 

ATs.  The interviews and micro-ethnography helped me gain a better understanding of 

how the CBD COP reaches decisions and who is influential in this regard.  Furthermore, 

the UK interviews gave me an understanding of the practices that internalise the ATs, 

and limitations to those practices, and the problems faced by those who deliver 

biodiversity laws and policies.  The approach that I have taken follows the principles of 

triangulation where more than one method or source of data is used and therefore 

greater confidence can be had in the findings and they are likely to be more reliable than 

from one source alone.109  
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1.9.1 Doctrinal analysis 
 

Legal doctrinal analysis consists of identifying, analysing and synthesising the contents 

of law.110  Doctrinal analysis is a common approach to legal research but is criticised due 

to the lack of consideration of the context within which the law is operating, ‘the 

researcher’s view is narrowly confined within the box labelled ‘law’ and not concerned 

with the effects of the law in the world external to the black letter box.’111 The legal system 

itself provides the framework from which the object can be described in a meaningful 

way, it supplies the concepts, categories and criteria.112 For Posner, law is not a ‘field 

with a distinct methodology, but an amalgam of applied logic, rhetoric, economics and 

familiarity with a specialised vocabulary and a particular body of texts, practices and 

institutions’.113   

For me a purely doctrinal analysis is problematic because it does not make, ‘systematic 

or regular reference to the context of the problems they are supposed to resolve, the 

purposes they were intended to serve or the effects they in fact have.’114 In relation to 

this thesis there is a necessary place for doctrinal analysis and this is essential to 

understand the legal obligations created by the CBD and those that implement them at 

the national level.  However, in order to fully understand the complexities of achieving 

compliance with the CBD legal obligations, this research goes beyond purely doctrinal 

analysis.  It considers the context in which the legal obligations of the CBD are made, 

how they have been internalised and their effect. In this way this thesis adopts a socio-

legal approach.  

Socio-legal studies involve an approach to the study of law and legal processes which 

covers both the theoretical and empirical analysis of law, as a social phenomenon.115 

Socio-legal studies are increasingly used to understand how the law works within society 

and covers a wide range of methods. Recent studies show that the doctrinal approach 

is no longer dominant in legal research and more than half of legal academics describe 
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themselves as socio-legal and avidly use socio-legal techniques.116   In this thesis social 

influences are considered both in international law-making practices and in practices as 

the international legal obligations are internalised to national and sub-national levels of 

governance.  The context of the law is considered in relation to boarder understandings 

of society relating to biodiversity.   

1.9.2 Interviews 

1.9.2.1 Sampling for interviews 
 

Semi-structured elite interviews were conducted at the international level with delegates 

from CBD COP 13.  The interviewees included delegates from Member States, NGO 

representatives, academia, business, UN agencies and members of SCBD.  In the UK I 

interviewed those at the national and sub-national level working on implementation and 

delivery of laws and policies surrounding AT9 and AT2.  This included those working in 

the environment departments of the four countries, those working in the environment 

agencies of the four countries, local councils, wildlife NGOs and local consultancies. 

I used a purposive sampling approach to select the interview participants.  It would not 

have been appropriate to gather samples on a random basis and would not have enabled 

me to answer the research questions set in a meaningful way. The strategic approach I 

used ensured that those sampled were relevant to my research and that I had a variety 

of participants in terms of geographical location and in terms of State and non-State 

actors.  Using such a sampling technique means that I cannot generalise about a 

‘population’.  I cannot say ‘all CBD delegates think this’ but it does allow me to look at 

emerging themes from a wide variety of data gathered which includes a variety of 

viewpoints due to the purposive sampling.    

Purposive sampling has numerous approaches, and the sampling method I used best 

fits to Bryman’s ‘fixed and priori’ generic purposive sampling.117 Generic purposive 

sampling is relatively open ended and places emphasis on the generation of concepts 

and theories but differs from grounded theory in that it is not iterative.  Sampling may be 

fixed to one event or may form a sequence of events.  The criteria for selecting 

interviewees may be made before the interview or may emerge during the interviews or 

can be a combination of both.  This is a recognised and frequently used method.  
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Before the CBD COP 13 I selected criteria for those I wanted to interview in order to 

gather meaningful data in order to answer my research questions.  I selected categories 

to enable a range of data to be collected from interviewees, which would encompass 

geographical diversity, socio-economic diversity and diversity of actors, State and non-

State.  At the international level I aimed to interview at least one ‘State’ representative 

from the 5 UN regions which are geopolitical regional groups of Member States from the 

UN.  The African Group, the Asia-Pacific Group, the Eastern European Group, the Latin 

American and Caribbean Group (GRULAC) and the Western European and Others 

Group (WEOG).  I then selected other ‘non-State’ delegates to interview including those 

from the SCBD, UN agencies, NGOs and civil society.  I interviewed 15 CBD COP 13 

delegates as detailed in Annex 1.  

At the national level, I aimed to interview representatives from central government 

departments, regulatory agencies, quasi-governmental bodies, local government and 

NGOs, within each of the four countries. I also aimed to interview those working at the 

UK/GB level on biodiversity laws and policies. I interviewed 14 people in the UK from 

each category, but I did not manage to secure interviews from each category within each 

country.  It was generally difficult to secure interviews at the UK level and particularly 

difficult to secure interviews with those at the local government level.  This may be due 

to difficulties in finding people who readily identified themselves as ‘in charge’ of 

biodiversity policy at this level.  None-the-less, overall the UK interviews include actors 

from each of the categories above and in this way cover a broad range of view-points. 

1.9.2.2 Interview approach 
 

There are different approaches to elite interviews including that of the naïve interviewer 

or as McDowell describes herself, ‘an ignoramus’.118 When conducting my interviews at 

the international level I took the position of an ‘insider’.  I was a delegate at CBD COP 

13 and had some knowledge of the decision-making process it uses.119  I used a semi-

structured format so that questions were used to provide focus to the interviews around 

the research area but there was flexibility to adapt the interview.  I employed an 

interviewing technique which gained more subjective views on the questions.  I used 

questions such as ‘what do you think?’, ‘Do you agree with this approach?’, or, ‘Have 

you got any ideas on how it could work better?’  This sometimes worked and sometimes 

didn’t.  I tried to gain a good rapport and a relationship of trust with the interviewees.  At 
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the international level this was somewhat limited because many of the interviews I 

conducted were impromptu and short with only enough time to focus on the questions.  

That said, in some cases I found interviewees willing to meet up 2 or 3 times to carry on 

the interview and this did help develop a trusting relationship and I gained good level of 

depth to the questions asked in such interviews.  Some of the CBD COP delegates I 

interviewed lacked institutional memory which Seldon identifies as problematic.120 To 

me, this was helpful and indicative of the problems faced by delegates new to the CBD 

COP decision-making process.   

At the UK level the interviews were different.  I was not an insider and I took the position 

of an ‘ignoramus’.  I sought information about how policies and laws within each country 

related to the ATs, the difficulties faced in implementing and delivering them and how 

the four countries worked together to deliver on the ATs.  In this way the UK interviews 

were a mix of fact-finding as well as gaining subjective views on limitations with 

approaches taken.  Most of the interviewees at the UK level were willing to be 

approached for further clarification after the interview.   At the UK level institutional 

memory was less problematic but many interviewees had several hats and were not only 

focused on the implementation of biodiversity policies.  I did not see this as a limitation 

but more a reflection of the reality that those working on the implementation or delivery 

of biodiversity laws and policies face.  The questions I asked in the interviews at the 

international and UK level can be seen below in tables 1 and 2. 
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TABLE 1:  INTERVIEW QUESTIONS CBD COP 13 Delegates (December 2016 – 

July 2017). 

 

1. How is the CBD relevant to your work?  

 How do you take part in the CBD?   

 What do you get from the CBD?  

2.  How would you describe the CBD COP?  

3.  Which actors are involved in CBD COP decisions? 

4. Does the secretariat have influence on the decisions made at the CBD 

COP?  

5. How far do you think the decisions of the CBD COP reflect different 

voices of society?  

6. How do you see the obligations/decisions of the CBD COP? Law? 

Guidance?   

7. To what effect do you think the decisions of the CBD COP change the 

legal situation in your country?  

8. How could the CBD COP play a part in better achieving progress 

towards the Aichi targets?  
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TABLE 2:  UK INTERVIEW QUESTIONS (February 2017- November 2017) 

1) What is the role of your organisation in creating, implementing or enforcing 

biodiversity laws and policies? 

2) Which biodiversity legislation/policy is most relevant to your organisation? 

(International, Europe, UK, national, other).  

3) What do the CBD 2020 Strategic goals and Aichi targets and other 

decisions/guidance from the CBD practically mean to your organisation?   

4) How does your body work alongside others to achieve the Aichi targets?  

5) Aichi Target 9.  By 2020, invasive alien species and pathways are identified 

and prioritized, priority species are controlled or eradicated, and measures are 

in place to manage pathways to prevent their introduction and establishment. 

I am interested in seeing how this target might be achieved in your view in light 

of your experiences and challenges.  (formal and informal processes) 

6) Aichi Target 2.  By 2020, at the latest, biodiversity values have been integrated 

into national and local development and poverty reduction strategies and 

planning processes and are being incorporated into national accounting, as 

appropriate and reporting systems. 

I am interested in seeing how this target might be achieved in your view in light 

of your experiences and challenges.  (Formal and informal processes). 

7) Are there any other targets from the CBD COP that you would like to comment 

on that you have experience of? 

8) Are you aware if the laws/policies of your country differ to the policies in the 

other 4 countries?  If so, how? 

9) How do you work together with the other countries and/or the UK government 

in terms of biodiversity policies relating to the Aichi targets?    

10)   Do you foresee Brexit effecting biodiversity policies relevant to you? In what 

way? 

  



40 
 

1.9.2.3Thematic analysis of international interviews 
 

The data collected from the international and UK interviews was used in different ways.  

The data from the international interviews was the subject of a thematic analysis.  The 

process of inductive analysis identified meaningful themes (without explicitly generating 

a theory) which gives a rich and insightful understanding of the CBD COP which is a 

complex phenomenon.    Themes were identified in the text from the interviews using 

Nvivo software.   I coded the data without trying to fit the data into pre-determined 

categories.  I then identified themes before making an analysis of them.  The inductive 

analysis ties in with my sampling strategy and my use of research questions as opposed 

to hypotheses. I selected the most interesting themes to talk about in chapters 2 and 3 

and whilst the analysis was not driven by a theory, I tie in my interest in certain theories 

as they have led and given direction to what I want to examine, how I have examined it, 

and they can help explain some of the emerging themes.  I use quotes from my interviews 

(in italics) to illustrate the points I have found through the thematic analysis of the data.  

In order to analyse the data from international interviews I conducted a 6-step thematic 

analysis as suggested by Braun and Clarke as outlined in table 3 below.121  

Table 3:  Braun and Clarke’s 6 phases of thematic analysis.  

Phase 1:  Familiarising yourself with your data. 

Transcribing if necessary, reading and re-reading the data, noting down initial ideas. 

Phase 2:  Generating initial codes. 

Coding interesting features of the data in a systematic fashion across the entire data 

set, collating data relevant to each code,  

Phase 3: Searching for themes. 

Collating codes into potential themes, gathering all data relevant to each potential 

theme. 

Phase 4: Reviewing themes. 
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Checking if the themes work in relation to the coded extracts (level 1) and the entire 

data set (level 2), generating a thematic ‘map’ of the analysis.  

Phase 5: Defining and naming themes. 

Ongoing analysis to refine the specifics of each theme, and the overall story the 

analysis tells, generating clear definitions and names for each theme. 

Phase 6: Producing the report. 

The final opportunity for analysis.  Selection of vivid, compelling extract examples, final 

analysis of selected extracts, relating back of the analysis of the research question 

and literature, producing a scholarly report of the analysis. 

 

Thematic analysis is method that allowed me to organise and describe my data set in 

detail and it helped me to reach conclusions and answer my research questions.  For 

Boyatzis:122 

It minimally organises and describes your data set in (rich) detail.  However, 
frequently it goes further than this, and interprets various aspects of the research 
topic.  

The data from the thematic analysis is used in this thesis to support or reject findings 

from my doctrinal analysis and literary review.  I found that the themes that emerged lent 

themselves in part to a constructivist understanding of COPs as a reflection of shared 

understandings of a range of actors beyond solely Member Parties.  However, it also 

highlighted ways in which these shared understandings formed by a high level of social 

consensus at the CBD COP are prevented from emerging as decisions or 

recommendations of the CBD COP and therefore the basis of interactional law.  This is 

due to the dynamics of legal consensus decision making at the CBD COP, which 

effectively means that one Member State can prevent a majority of shared 

understandings (in interactional terms)  to progress into a legal obligation created by the 

CBD COP. Shared understandings are further compromised by the limited ability for non-

state actors to input into the consensus decision making process at the CBD COP and 

the finding that some key actors were missing from the CBD COP itself or unable to 

contribute effectively.  In the analysis I rely on participant’s viewpoints to understand the 

CBD COP and this is supported by doctrinal analysis and the micro ethnography. My 
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thematic analysis was not driven by questions from any one theory, but the results were 

discussed in relation to interactional law and the importance of shared understandings.  

The thematic analysis shows autonomy in the CBD COP decision-making process and 

shows limits to the ability of all actors to participate in the creation of shared 

understandings.  

The data gathered from the UK interviews is used in a descriptive and interpretive way 

to enhance the information gathered from the doctrinal analysis.  It provides interesting 

quotes and gives a richer understanding of how the ATs are internalised in the UK, and 

the limitations in these processes according to interactional law.   

1.9.3 Micro-ethnography 
 

I attended 3 meetings of the parties relating to the COP. 

i)  Subsidiary Body on Scientific, Technical and Technological Advice (SBSTTA 

20).  Montreal, Canada, 25 - 30 April 2016.  SSBSTA is a subsidiary body of the 

COP and is an open-ended intergovernmental scientific advisory body.  It 

provides the COP and its other subsidiary bodies with advice relating to the 

implementation of the CBD.  SBSTTA reports regularly to the COP on all aspects 

of its work. 

ii) The Subsidiary Body on Implementation (SBI1).  Montreal, Canada, 2 - 6 May 

2016.  This is also a subsidiary body of the COP.  The four functions and core 

areas of work of SBI consist of (a) reviewing of progress in implementation; (b) 

strategic actions to enhance implementation; (c) strengthening means of 

implementation and (d) operations of the convention and the Protocols. 

iii) Thirteenth meeting of the Conference of the Parties to the Convention on 

Biological Diversity (CBD COP13), Cancun, Mexico, 4 - 17 December 2016.  This 

meeting also served as COP/MOP 8 of the Cartagena Protocol and COP/MOP 2 

of the Nagoya Protocol. The COP is the governing body of the CBD and 

advances implementation of the CBD through the decisions it takes at its periodic 

meetings.  

My observation of CBD COP 13, SSBSTA 20 and SBI1 constitutes a ‘micro-ethnography’ 

involving differing levels of participant observation.  It differs from traditional 

ethnographies studying a particular social group over an extended period.  The ‘social 

groups’ that I studied convene every 2 years, therefore it was not possible to immerse 

myself in the inter-sessional meetings or the COP for longer than the periods when they 
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met.  It is partly due to the nature and duration of the meetings that time to observe them 

is limited to a micro-ethnographic study or observations using an ethnographical 

approach. 

Ethnography traditionally involves the researcher ‘immersing him/herself into a group for 

an extended period of time, observing behaviour, listening to what is said in 

conversations both between others and with the researcher and asking questions.’123  It 

is closely linked with participant observation because when a researcher immerses 

herself within a group she will often also be participating to differing degrees within the 

group. Micro-ethnography attends to big social issues through examination of ‘small’ 

communicative behaviours.   It involves studying audible and human interaction and 

activity, as they occur naturally within specific contexts or institutions, in an effort to better 

understand social organizations, practices and problems.124  Like ethnography it is 

employed to give insight into the richness of social life.  It is a method most commonly 

used and recognised for gaining insight into social groups and cultures, but it is also a 

method that can be used to gain a deeper understanding of law and legal structures such 

as institutions.  Law is a reflection of the social and how society forms rules of acceptable 

conduct.   Treaty bodies such as COPs benefit from ethnographic study because 

ethnography can help us to understand how organisations establish their identity and 

their culture, ‘if we want to know how organisations attempt to create a culture and 

establish their niche, we need narrative because these things are contested, ambiguous 

and inchoate.’125  

According to Bryman’s classification I was a ‘minimally participant observer’.126  I was an 

observer who participated in the groups’ core activities.  I attended as a member of the 

delegation and attended plenary sessions and other sessions during the meetings.  I 

observed the process of decision-making at these meetings and I interacted with group 

members through informal conversation and interviews. I participated in civil society 

group meetings which ran throughout all 3 meetings and I observed their input and 

influence on decision-making.  

The limitations of covering such a large event single handed are worth mentioning.  It 

would take a team of experienced ethnographers to fully cover all aspects of the 

meetings in sufficient detail.  Despite this, I spread my time across a range of events and 
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followed particular issues from plenary session through to contact groups as I saw 

appropriate.  I immersed myself within the culture of the meetings in order to gain a richer 

understanding of how decisions were made. 

Micro-ethnographic observations are an important part of my research.  Observing the 

CBD meetings allowed me to develop a deeper understanding of the intricacies of 

decision- making at the COP.  Such depth of understanding would not be gained from a 

purely doctrinal analysis or even through other social research methods such as surveys.   

For Flood, ethnography is a ‘messy process’.127 Problems include gaining entry to the 

area of study, developing trust and empathy, recording interactions and making sense 

of the data collected. I gained entrance to the main meetings, but some meetings were 

closed such as the meeting of the High-Level Segment (HLS) and smaller decision-

making meetings such as huddles and friends of the chair.  The meetings that I could 

not gain access to were meetings of actors who had a key influence on the decisions 

made by consensus.  I recognise that this limits my observations to some extent, but I 

attended a sufficient number of meetings and talked to many different actors and this still 

enabled me to gain a rich understanding of the dynamics of CBD COP13.  There was an 

open and honest atmosphere among delegates and it was easy to engage in 

conversation.   

Qualitative research techniques and quality     
 

Assessing qualitative research is complex due to its distinct nature and it does not readily 

lend itself to the well-known concepts of ‘reliability’ and ‘validity’ found in quantitative 

research.  Qualitative research is concerned with gaining a richer understanding of the 

social rather than a broad sweep that quantitative data is more usually associated.   The 

emphasis on replicability found in quantitative research is difficult to transfer to a social 

event such as the CBD COP.  Further, the lack of ability to generalise from small case 

studies to larger social arenas is problematic.   

Guba and Lincoln assess reliability and validity by examining ‘trustworthiness’ and 

‘authenticity’.128  Trustworthiness is broken down into 4 criteria; credibility, transferability, 

dependability and confirmability.  The emphasis on reliability and validity found in 

evaluation techniques for quantitative and sometimes qualitative research allows only for 

                                                           
127 John Flood, ‘Socio-Legal Ethnography’ in R. Banakar and M. Travers (eds), Theory and method in 
socio-legal research (Hart 2005). 
128 Egon Guba and Yvonna Lincoln, ‘Competing paradigms in qualitative research’ in Norman Denzin and 
Yvonna Lincoln (eds), Handbook of Qualitative Research (Sage 1994). 
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the ontological belief that only one reality can be known.   The use of trustworthiness and 

authenticity moves away from the notion that there is only one absolute truth.  

In the following section, I discuss how I have used Guba and Lincoln’s criteria in my 

research methods. 

Trustworthiness 
 

Credibility:  I have used a technique known as triangulation that involves using more than 

one method or source of data when studying social phenomena.  I employ multiple 

methods to examine the CBD COP.  Triangulation is associated with quantitative and 

more frequently qualitative research and the belief is that by using more than one method 

there can be greater confidence in findings.  

Transferability:  The findings are specific to CBD COP13 and each COP has a unique 

context, a different location, a different focus and a different constituency of delegates to 

other COPs.  That said, I hope the research findings of this thesis are useful to studies 

of other legal decision-making practices especially in MEAs.  This thesis provides a 

methodological framework to undertake studies of law-making at the international level 

by treaty institutions and also in relation to practices at subsequent levels of governance 

as international legal obligations are internalised.  Further, this thesis provides a thick 

description of decision-making at CBD COP13 which forms a database to which other 

researchers can make judgements as to the transferability of my findings.129  

Dependability:  Guba and Lincoln suggest that researchers audit their data by keeping 

very complete records of all stages of the research and findings so that peers can audit 

the methods used and assess if they have been properly conducted.   This approach is 

not very practicable, and I have not asked someone to audit my data.  Instead I have 

complete records that can be referred to upon requested, I clearly state my research 

methods, articulate my argument clearly and take a reflexive stance.   

Confirmability:  The very nature of qualitative research is subjective, but I have aimed to 

ensure as far as possible that my personal values and theoretical inclinations are not 

used in a way that would bias the findings. This goes towards fulfilling Guba and Lincoln’s 

criteria of confirmability.   I take a reflexive stance recognising that my research is 

affected by my own cultural, political and social context.  In this way there is a degree of 

neutrality and I have tried to minimise researcher bias. 

                                                           
129 Ibid. 
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Authenticity 
 

According to Guba and Lincoln the criteria around authenticity are; fairness, ontological 

authenticity, educative authenticity, catalytic authenticity, and tactical authenticity.  They 

note authenticity criteria whilst thought provoking have not been influential in practice.130 

I have used the criteria as a guide to ensure that the data I produce is as authentic as 

possible by.  I gained a fair representation of different viewpoints of CBD COP delegates 

(see criteria for sampling), and hope my research that will help delegates form a better 

understanding of decision making at the CBD COP.  

                                                           
130 Bryman (n117) 393. 
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1.9.4 Research questions 
 

The following questions have guided the research: 

1) How are the legal obligations created by the CBD viewed by different theories 

from international law, international relations and international politics? 

 

2) How do these theoretical underpinnings of legal obligation relate to theories of 

compliance?  

 

3) What are the strengths and weaknesses, according to different theories, of the 

CBD Conference of the Parties (COP) in furthering the attainment of the ATs 

through its decision making process and compliance mechanisms? 

 

4) Do the ATs fulfil the requirements of interactional law at the international level 

(internal criteria of legality, broad participation in decision making processes and 

repeated practices)?  

 

5) How are the ATs internalised at the domestic level in the UK through multiple 

levels of governance and how are they transformed? 

 

6) As the ATs are internalised in the UK do they fulfil the criteria of interactional law?   

 

7) What opportunities are there at the international and domestic level to strengthen 

international environmental legal obligations by drawing on the practice of the 

implementation of the ATs at the national level in the UK?  
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CHAPTER 2:  TREATY INSTITUTIONS, THEIR FORM AND FUNCTION 
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2.1 Introduction 
Most Multilateral Environmental Agreements (MEAs) establish a Conference of the 

Parties (COP), which is the supreme decision making body having the task to review and 

further implementation of the treaty, and may play a role in compliance.1  Some non-

environmental treaties also have similar institutional bodies such as the World Trade 

Organisation (WTO),2 and the Treaty on the Non-Proliferation of Nuclear Weapons 

(NPT).3  COPs usually act alongside a permanent secretariat and subsidiary bodies.  

The Convention on Biological Diversity (CBD) COP, the subject matter of this thesis, 

plays an instrumental role in the global regulation of biodiversity.  It creates an 

opportunity for international dialogue on the regulation of biodiversity, and it has formed 

a considerable body of decisions and guidance by consensus to further the CBD’s 

objectives.  The CBD COP has two specialist bodies which advise it, namely, the 

Subsidiary Body on Scientific, Technical and Technological Advice (SSBSTA); and the 

Subsidiary Body on Implementation (SBI) as well as various specialist working groups. 

This chapter analyses the decision-making role of the CBD COP, as supported by the 

secretariat, subsidiary bodies and specialist working groups.  The legal obligations 

created by consensus at the CBD COP are the key ways in which legal obligations in the 

CBD treaty have been built upon.4   The role of institutions, such as the CBD COP, in 

creating legal obligations is important to understand in light of their distinct position as 

the supreme decision-making body of the Convention.  The CBD COP offers wider 

opportunities for stakeholder participation than COPs of other MEAs,5 and provides a 

rich opportunity to explore the dynamics of diverse stakeholder involvement in decision-

making.  The influence of stakeholders on decision-making introduces the idea that 

States are not the only important actors in influencing legal obligations created by the 

CBD COP.  Such understandings go against traditional legal understandings of the role 

of these bodies, which emphasis State sovereignty and sees States as the decision 

                                                           
1 The role of COPs is discussed below in section 2.2 
2 Agreement establishing the World Trade Organisation (entered into force 15 April 1994) 1867 UNTS 
154, 33 ILM 1144 Article IV 1.  The WTO Agreement establishes a ministerial conference that meets at 
least every 2 years and has authority to take decisions on all matters under any of the multilateral trade 
agreements. 
3 Treaty on the Non-Proliferation of Nuclear Weapons 1 July 1968 729 UNTS 161 Art VIII (3).  A review 
conference is held every 5 years which makes decisions by consensus.  It reviews the articles of the NPT 
and makes recommendations and formulates conclusions on the application and interpretation of the 
provisions of the NPT. 
4 Section 1.2.1. 
5 Elisa Morgera and Elsa Tsioumani, ‘Yesterday, Today, and Tomorrow: Looking Afresh at the Convention 
on Biological Diversity’ (2011) 21(1) Yearbook of International Environmental Law 3. 
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makers.  The potential of non-State actors to contribute to the decision-making process 

and to influence the outcome of decisions suggests that potentially there is a distance 

between COPs and their Member States.  This premise makes studies of the CBD COP 

interesting because increased participation of non-State actors may influence the 

normative output and role of the CBD COP.    

This distance between treaty institutions and Member States in decision-making can be 

described as autonomy.  Autonomy can be seen as a positive idea, ‘the fable of 

environmental utopia’, or as a threat to the role of Member States in the organisation of 

environmental regimes and governance.6   Autonomy within treaty institutions can take 

on many different forms with differing degrees of separateness from the State.  This 

thesis uses French’s concept of autonomy which is concerned with the ‘legal and 

pragmatic’ distance between treaty institutions and Member States, and ‘to what extent 

non-State actors can and do influence the legal obligations made by institutions’.7  This 

chapter explores if the CBD COP has any operational (legal or pragmatic) independence 

from its Member States, or if it is just an institutional means for inter-State interaction.  It 

also considers the extent of the involvement of non-State actors in decision-making.  

The chapter looks at the participants in the decision-making process at CBD COP13 and 

how they contribute to the decisions made.   It explores the dynamics of CBD COP13 

delegates through the analysis of empirical data collected through qualitative interviews.  

It considers who participates in decision-making and who is seen to have the most 

influence.  These dynamics are important in relation to theories that are concerned with 

understanding process that create international legal obligations and how they can be 

seen as legitimate. Theories from international law (IL) and international relations (IR) 

are used to better understand how the observed autonomous activity at CBD COP13 

can be seen as legitimate. Interactional legal theory is applied to the outcomes of the 

thematic analysis to explain how far the CBD COP achieves broad participation in 

decision-making.  

Doctrinal analysis, literature review and data from qualitative interviews are used as 

sources of information to address the following research questions.8      

1. Does the CBD COP show legal or pragmatic autonomy from Member States 

through its institutional structure? 

                                                           
6 Duncan French, ‘Finding Autonomy in International Law and Governance’ (2009) 21(2) Journal 
Environmental Law 255. 
7 ibid 257. 
8 Section 1.6 above. 
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2. Does the CBD COP show legal or pragmatic autonomy from Member States 

through consensus decision-making?  

 

3. Are the decisions made at the CBD COP influenced by non-State actors? 

 

4. Can autonomous activity of the CBD COP be seen as legitimate using the 

theory of interactional law?  

  

Earlier research on the CBD COP is not extensive although has been undertaken within 

different academic disciplines.  In law, Morgera has critically analysed the outcomes of 

CBD COP10 particularly focusing on indigenous and local communities, and traditional 

knowledge.9  Morgera also considers the evolution of the legal concept of benefit sharing 

through CBD COP decisions.10  In politics, MacDonald and others consider the role of 

business in shaping contemporary biodiversity conservation (through institutions) to 

serve broader political ideas such as capitalist expansion.11   In politics, Corson and 

others consider how the CBD COP aligns disparate actors to construct the hegemonic 

concept of protected areas (PAs) as the best means of conservation.12  Scott examines 

processes of the CBD to develop international soft law on biofuels and synthetic biology 

with a particular focus on the role of knowledge politics in the decision making process.13  

Research on the United Nations Framework Convention on Climate Change (UNFCCC) 

COP has been undertaken in law by Churchill and Ulfstein who introduce the 

understanding of COPs as autonomous institutions. 14  French analyses a statement by 

the UN Office of Legal Affairs (UNOLA) relating to the separate legal personality and the 

                                                           
9 Elisa Morgera and Elsa Tsioumani, 'Yesterday, Today, and Tomorrow: Looking Afresh at the Convention 
on Biological Diversity' (2011) 21(1) Yearbook of International Environmental Law 3.  
10 Elisa Morgera and Elsa Tsioumani, ‘The Evolution of Benefit Sharing: Linking Biodiversity and 
Community Livelihoods’ (2010) 19(2) Review of European Community & International Environmental 
Law 150.  
11 Kenneth MacDonald ‘The Devil is in the (Bio)diversity: Private Sector “Engagement” and the 
Restructuring of Biodiversity Conservation’ (2010) 42(3) Antipode 513. 

12 Catherine Corson and others, ‘Everyone’s solution?  Defining and Redefining Protected Areas at the 
Convention on Biological Diversity’ (2014) 12(2) Conservation and Society 190.   
13 Deborah Scott, ‘Co-producing soft law and uncertain knowledge: Biofuels and synthetic biology at the 
UN convention on Biological diversity’ (PhD. Graduate School-New Brunswick Rutgers 2015). 
14  Robin Churchill and Geir Ulfstein, ‘Autonomous Institutional Arrangements in Multilateral 
Environmental Agreements: A Little-Noticed Phenomenon in International Law.’ (2000) 94(4) AJIL 623.  
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statement of principles of the UNFCCC.15   Brunnée and Toope make an analysis of the 

UNFCCC COP in light of their theory of interactional law.16   

Valuable research has been conducted on MEA COPs including the CBD COP, but it is 

not extensive. Most research considers the final outcomes of COPs, for example, 

decisions and resolutions, rather than looking in detail at the COP decision-making 

processes and which actors are influential in this.17  This chapter proposes that the 

dynamics of COP decision-making are important because they shape both the outcomes 

and actor identity.  This thesis is distinct from previous research because it uses socio-

legal methods to explore decision-making at CBD COP13.  Corson and Scott have 

explored decision-making at CBD COP10 (which set the 2010 Strategic Plan and the 

Aichi Targets (ATs)), however, take a political angle in their analysis.18 Also, the focus of 

CBD COP13 was different from CBD COP10 and related to furthering progress towards 

implementation of the ATs through mainstreaming.19    

Section 2.2 contains a doctrinal analysis of the legal status of COPs, considers why 

COPs can be considered International Organisations (IO), and discusses the 

implications of this in relation to the concept of autonomy.  It also considers the relevance 

of the Vienna Convention on the Law of Treaties (VCLT) to COP decisions and the 

interpretation of treaty provisions.20  Section 2.3 reviews literature on consensus 

decision-making and analyses how this process allows some autonomy from States. 

Section 2.4 outlines the consensus decision-making process used at the CBD COP.  

Section 2.5 draws upon data from the thematic analysis to discuss the dynamics of 

consensus decision-making at CBD COP 13.  Section 2.6 applies the theory of 

interactional law to the findings of this chapter.  It makes an analysis of the CBD COP 

and how far it fulfils the criteria of interactional law relating to broad participation in shared 

understandings.21  

The findings of this chapter suggest that CBD COP13 has a level of autonomy from its 

Member States, legally and pragmatically.   The doctrinal analysis concludes that the 

                                                           
15 French (n6) 276. 
16 Jutta Brunnée and Stephen Toope, Legitimacy and Legality in International Law: An Interactional 
Account (Cambridge University Press 2010). 
17 The importance of legal process is discussed in section 1.3. 
18 See Corson (n12); Scott (n13). 
19 Mainstreaming concerns integrating or including actions related to conservation and sustainable use 
of biodiversity in strategies relating to production sectors, such as agriculture, fisheries, forestry, 
tourism and mining.    
20 Vienna Convention on the Law of Treaties (adopted 23 may 1969, entered into force 27 January 1980) 
1155 UNTS 331 
21 Brunnée (n16). 
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legal autonomy of COPs is relatively small but the fact that COPs can be considered a 

type of IO gives them implied powers to act somewhat independently of Member States.  

The consensus decision making process is found to place restrictions on the creation of 

shared understandings none-the-less, the empirical findings of this chapter show that 

pragmatically the autonomy of COPs is significant.  Whilst States are the principal 

decision makers, non-State actors are found to be influential and make a significant 

contribution to the shared understandings at the CBD COP, which influence the 

decisions made. The findings of the thematic analysis highlight a hierarchy of 

participation with the varying levels of participation of different groups of actors, both 

between Member States and in groups of non-State actors.   Certain actors were found 

to be well represented while others were poorly represented.  The uneven balance of 

participation in the decision-making process has implications under the interactional 

theory of law for the legitimacy of the decisions made.   

It is recognised that the actions of COPs should not be over generalised and that there 

is significant divergence between different regimes.22 However, the findings of this 

research may be of wider interest.  Most MEA COPs (and some non-environmental 

COPs) use consensus decision-making and whilst the empirical data collected is relevant 

to this particular COP, the ideas explored in relation to decision-making are relevant to 

all COPs using consensus decision-making. The literature reviewed concerns a range of 

different COPs, environmental and non-environmental, and provides a more general 

exploration of COPs in this respect. Further, the methods used in this research to explore 

decision-making at the CBD COP can be applied to future research on COPs.23   

The findings of this chapter show autonomy in CBD COP13 but propose that this should 

not be seen as a threat due to fears of lack of accountability.  COPs are ultimately 

dependent on the States that create them both for the authority to exist, and to fund their 

actions.  In this sense they cannot ever be totally independent actors, but they are in a 

unique position to use their knowledge and expertise and their perceived neutrality to 

further the effectiveness of MEAs.   The autonomous activity at the CBD COP is a 

positive influence on the CBD decision-making process as it leads to more representative 

shared understandings and therefore better fulfils these criteria of interactional law.  The 

                                                           
22 Malgosia Fitzmaurice and Duncan French, ‘International Environmental Law and Governance’ (2013) 
15(1) International Community LR 1. 
23 Although beyond the remit of this thesis a broader study of different COPs would be an interesting 
future project because other COPs may have slight differences in procedure which change the dynamics 
of shared understandings created. 
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CBD COP according to interactional law, also provides an interactive space where actor 

identity can be influenced positively in relation to biodiversity conservation.        

2.2 Does the CBD COP show legal autonomy from the State through its institutional 

structure?  
This section uses doctrinal sources to consider the legal status of COPs and whether 

COPs can be considered IOs and the implications of this in relation to autonomy.  It then 

considers the VCLT and what the provisions say in relation to agreements made by 

plenary bodies such as COPs and how international legal bodies have interpreted these 

provisions.   

2.2.1 The legal status of the COP 
International environmental law (IEL) lacks an overarching international environmental 

institution with general governance functions and COPs are the most common form of 

governance used by MEAs.24  There are a wide variety of MEA institutions (global, 

regional and bilateral), that cover a vast array of environmental challenges from the 

specific (e.g., ozone depleting substances) to the broad (e.g., CBD), from environmental 

(e.g., United Nations Environmental Programme (UNEP)) to non-environmental areas 

that effect the environment such as trade (e.g., WTO). It is important to understand the 

functions of this patchwork of international institutions which govern environmental and 

other issues.   

There are different theories and understandings of COPs from different disciplines and 

they have different views as to if COPs act in autonomous ways or not.  The IR theory of 

functionalism understands COPs as having little or no independence from Member 

States.25  Functionalists see that institutions are used to increase the efficiency of 

interactions between States.  They can perform functions more easily than States on an 

individual basis and this reduces transaction costs.26 They provide public goods, collect 

information, establish credible commitments, monitor agreements, and generally help 

States overcome problems associated with collective action and enhance individual and 

collective welfare.27  A functionalist understanding of a COP see them as agents of the 

                                                           
24 Section 1.3-1.4. 
25 David Mitrany, The Progress of International Government (Yale University Press 1933); for a critique of 
functionalist approaches see Michael Barnett and Martha Finnemore, ‘The Power of Liberal 
International Organizations’ in Michael Barnett and Raymond Duvall (eds), Power in Global Governance 
(Cambridge University Press 2004). 
26 Duncan Snidal, ‘International Political Economy Approaches to International Institutions’ in Jagdeep 
Bhandari and Alan Sykes (eds), Economic Dimensions in International Law: Comparative and Empirical 
Perspectives (Cambridge University Press 1997). 
27 Snidal (n26). 
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State who exercise delegated authority.28  It does not strictly recognise autonomy in 

COPs as they see their functions are delegated to them by the State. However, principal-

agent theory recognises that agents do not always act as their principal’s wish.29  

In IL, the debate around autonomy in COPs largely surrounds the question if COPs can 

be considered IOs who can act with implied powers, or if they are in no way independent 

from States. A further consideration is if decisions made by COPs fall under the VCLT 

provisions regarding ‘treaty interpretation’. These will be discussed in more detail in the 

following sections 2.2.2 and 2.2.3. 

2.2.2 Is the COP an International Organisation? 
The COP is the ‘supreme decision-making body’ of treaties and in this respect has a 

significant normative output. Typical MEA COP activities are: 30  

1) To set priorities and review implementation of the treaty based on reports 

submitted by governments. 

2) To consider new information from governments, NGOs and individuals to make 

recommendations to the Member States on implementation 

3) To make decisions necessary to promote effective implementation 

4) To revise the treaty if necessary; and 

5) To act as a forum for discussion of matter of importance.  

Despite the recognition of the significant works undertaken by COPs, there is debate as 

to their legal nature. On one side of the debate, it is argued that treaty institutions are in 

no sense independent of Member States and have no will of their own and therefore are 

no more than diplomatic conferences.31 On the other side, it is argued that treaty 

institutions have moved beyond purely diplomatic conferences and are seen as having 

(at least) a status equivalent to IOs.32 COPs have their own functions, decision-making 

rules, organisational cultures and a body of international civil servants who work for them 

which makes them distinctive from the State.  This view recognises that treaty institutions 

have a will of their own or in other words a level of autonomy from their Member States.  

                                                           
28 Snidal (n26). 
29 Section 3.3 discusses principal-agent theory in relation to secretariats. 
30 UNEP & Earthscan, Global Environment Outlook 2000 (United Nations 1999). 
31 Patricia Birnie, Alan Boyle, & Catherine Redgwell  International law and the environment (3rd edn, 
Oxford University Press 2009). 
32 Churchill (n14). 
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Other see treaty institutions as ‘global legislatures,33 which create legal norms that States 

act upon and in this sense, they are makers of informal law.34  

Any debate about COPs must be based upon an understanding of the nature of IOs and 

what legal powers they have.  IOs by their very nature are diverse and there is significant 

variation between IOs.35   Due to this variation it is logical that they will exhibit varying 

degrees of autonomy from States.  Bodansky proposes a spectrum of IOs.36  These 

enrage from intergovernmental organisations (IGOs) with little autonomy from their 

States,37 to supranational organisations with almost complete autonomy.38  

It is significant if COPs are legally recognised as IOs because IOs are ‘subjects’ capable 

of independently bearing rights and obligations under international law.39  International 

institutional law concerns the law of IOs and is increasingly recognised as a separate 

field within public international law.40   This field of law is distinct and has been developed 

through opinions of the ICJ, scholars and the increased recognition of the normative 

output of IOs.41 This normative output is incorporated in theories on global administrative 

law,42 and interactional law.43  However, a common means to address such law is 

complicated due to the distinct internal legal order of each IO and scholars have sought 

to locate ‘unity in diversity’.44   

One area in which international institutional law has attempted to develop some ‘unity’ is 

through the discussion on the legal nature of IOs. Much of the law reflects the tensions 

between the differing viewpoints of what legally IOs are, this is complicated by the sheer 

number and diversity of IOs and the range of areas in which they function.  There are 

conflicting ideas of what constitutes an IO, the legal effects of instruments adopted by 

IOs, how to control IOs and how IOs relate to their Member States.  This area of law 

                                                           
33  Brunnée (n16); José Alvarez, International Organizations as Law-Makers (Oxford University Press 
2006). 
34 Annecoos Wiersema, ‘Conferences of the Parties to Multilateral Environmental Agreements: The New 
International Law-Makers?’ (2009) 103 Proceedings of the 103rd Annual Meeting 74. 
35 Daniel Bodansky, The Art and Craft of International Environmental Law. (Harvard University Press 
2011). 
36 ibid 
37 Such as the G7 inter-governmental political forum and consultative meetings of the Antarctic Treaty. 
38 Such as the European Court of Human Rights (ECHR). 
39 Jan Klabbers, An Introduction to International Institutional Law (Cambridge University Press 2002). 
40 Jan Klabbers, ‘The Paradox of International Institutional Law’ (2008) 5(1) International Organizations 
LR 151. 
41 Klabbers (n39). 
42 Benedict Kingsbury, ‘The Concept of ‘Law’ in Global Administrative Law’ (2009) 20(1) EJIL 23. 
43 Brunnée (n16). 
44 Henry Schermers and Niels Blokker, International Institutional Law: Unity Within Diversity (4th rev. 
edn, Martinus Nijhoff 2003). 
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often favours a functionalist approach towards IOs and assumes that IOs exercise 

functions conferred upon them by Member States, the extent of these powers though is 

not clearly defined. 

Seyersted critiques the functionalist approach to IOs because functionalism understands 

IOs powers as limited, whereas he sees them in reality as rarely being limited. 45 He 

introduced a legal theory that encompasses the wide ranging, partly autonomous, activity 

of IOs through principles of international common law.46 He saw IOs as self-governing 

communities which have an independent legal personality and inherent powers. 

Seyersted saw that IOs can exercise their own organic jurisdiction which derives not from 

territory or citizens but from the existence of the organ itself.47  This organic jurisdiction 

embraces the autonomous activity of IOs and explains why the jurisdiction of IOs is not 

easily limited.   

There is no generally accepted legal definition of an IO but Schermer and Blokker’s 

definition is widely referred to: 

International Organisations are forms of cooperation founded on an international 
agreement creating at least one organ with a will of its own, established under 
international law.48 

COPs are created by formal international agreements such as treaties, usually have a 

permanent secretariat, have regular meetings and have the power invested in them to 

make decisions. In this sense they fall under Schermer and Blokker’s definition of IOs.   

There is significant academic support for treaty institutions to be recognised as IOs, but 

it is still debated whether the relevant body of law governing treaty institutions is the law 

of treaties (namely, the VCLT), or international institutional law, or a combination of both.   

If treaty institutions are recognised as IOs they fall under the remit of institutional law and 

in the Reparation for Injuries case the ICJ recognises that IOs have ‘implied powers’. 49   

Implied powers recognise that IOs can exercise powers which are not expressly provided 

for in the basic instruments that govern their activities.   ICJ case law suggests that IOs 

can take autonomous actions from the States that created it they are directed at 

achieving the fulfilment of the purposes of the organisation, and promote its 

effectiveness.50 

                                                           
45 Finn Seyersted, Common Law of International Organizations (Martinus Nijhoff 2008). 
46 ibid. 
47 ibid. 
48  Schermers and Blokker (n44) 23. 
49 Reparation for injuries suffered in the service of the Nations, Advisory Opinion, [1949] ICJ Rep 174, 
ICGJ 232 (ICJ 1949), 11th April 1949, ICJ.  
50 ibid. 
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Some States see the creation of IOs with a ‘will of their own’ as problematic and Guzman 

describes this as the ‘Frankenstein problem‘.51  States fear creating a monster in the form 

of an IO which acts contrary to their interests, they are therefore conservative as to the 

powers they invest in IOs but this limits IOs to make progress in relation to important 

global issues.52  

Sands,53 Churchill and Ulfstein,54 and Werksman55 recognise COPs as IOs with a level 

of independence from States. They see treaty institutions to operate in effect as IOs or 

very similar to IOs.  The meetings involve the same participant States and have a similar 

modus operandi.56  They are aptly described by Churchill and Ulfstein as: 57  

Self-governing creatures that together with their secretariats and subsidiary 
bodies amount to more than diplomatic conferences.  

Churchill and Ulfstein conclude that institutions created by MEAs can be considered 

IGOs.58  The distinction between IOs and IGOs and the spectrum proposed by Bodansky 

are pertinent to this discussion.59  However, the key point of this understanding of COPs 

as ‘self-governing’ creatures, is that they are in some way autonomous of their Member 

States, even if they are different to IOs in other ways.  Differences include the narrower 

focus of COPs which concentrate on specific problems, and also the reduced scope of 

COPs to adapt to problems beyond the remit of the parent treaty.60 In my view, these 

differences relate more to the scale of COPs rather than its governance processes. The 

processes utilised by COPs and whether they are self-governing and have a will of their 

own are important in terms of their autonomy rather than their scale.  

As well as academic debate, the legal status of treaty institutions has been considered 

by international legal bodies.  The UN office of legal affairs (UNOLA) issued an opinion 

in relation to the UNFCCC COP: 61 

                                                           
51 Andrew Guzman, ‘International Organizations and the Frankenstein Problem’ (2013) 24(4) EJIL 999. 
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It is an international entity/organization with its own separate legal personality, 
statement of principles, organs and a supportive structure in the form of a 
Secretariat.  

The UN Office made this opinion based upon reference to the VCLT and considered the 

provisions within the parent treaty giving the COP its mandate. It concluded that the 

mandate within the treaty allowed the COP to enter into agreements with other entities 

and had independent legal personality.62  It also stated that the UNFCCC COP had: 63 

Distinctive elements attributable to International Organisations. However, it is 
clear that none of these bodies is de jure a UN subsidiary body.  

It is important to note that this opinion actually related to a query over the specific 

exercise of power by the UNFCCC secretariat, and if it had the authority to enter into an 

agreement with another entity. The opinions of the UNLOA add strength to the legal 

argument that COPs fall under the remit of institutional law and have implied powers in 

addition to the VCLT.   

If COPs are considered IOs then this is significant in that it opens up the remit of 

convention bodies to further the purpose and effectiveness of the relevant convention 

even if there is conflict with a State interests.64  It allows the scope of the original treaty 

to be changed to some extent without formal amendment procedures.  The proviso that 

no more power is given than is strictly necessary for the exercise of an IO’s functions in 

the fulfilment of its purpose, can be seen as a limit to implied powers.65  The debate 

concerning implied powers in the CBD is somewhat peripheral because recognition of 

implied powers is included in the treaty text itself.  Also, the CBD Article 23(4) (j) confers 

wide powers on the COP to:  

Consider and undertake any additional action that might be required for the 
achievement of the purposes of this Convention in the light of experience gained 
in operation. 

The phrase, ‘in light of the experience gained in operation,’ appears to confer additional 

powers to the CBD COP beyond solely the achievement of the purposes of the 

convention.  It permits the COP to build upon treaty provisions according to knowledge 

accumulated over time, and qualifies the COP to take ‘any additional action’.  This, in 

theory, invests the CBD COP with reasonably wide powers that justify autonomous 
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activity such as COP decisions and resolutions to further the objectives of the treaty, and 

to develop procedure to promote implementation.   

In summary of this section, whilst there is no definitive authority on the legal status of 

COPs, considering recent academic debate and the legal opinions of the UNOLA it is my 

view that treaty institutions such as the CBD COP are more than just diplomatic 

conferences or a structure for communication. They have express or implied powers to 

act autonomously from Member States. Limits to this autonomy are found due to 

unanimous voting or consensus decision-making which limits the ability of COPs to act 

in dramatically different ways to their Member States, as discussed below in section 

2.3.3. None-the-less consensus decision-making itself does provide some distance from 

the State in decision-making through its procedure, and through the ability of non-State 

actors to influence and shape the decisions made by the COP as will be discussed later 

in section 2.3.4. 

2.2.3 The Vienna Convention on the Law of Treaties (VCLT) 

IL focuses not only on the legal classification of COPs and if they can exercise implied 

powers, but on how the body of legal obligations created by COPs are relevant to ‘the 

interpretation of treaties’ under the VCLT.  The following section analyses how decisions 

of COPs are placed under the VCLT. 

The VCLT is the main international legal instrument which governs treaties and their 

institutions and determines how activities of treaty institutions are seen in a legal sense.   

It is limited in this respect because it does not clearly define what treaty institutions are 

legally, nor does it define clearly how decisions of treaty institutions should be seen in 

IL.   

International courts have provided some guidance on the interpretation of the relevant 

provisions and this is helpful but relying on judicial interpretation at the international level 

can be seen as problematic. Cases decided by international legal bodies, where judges 

must apply the law to a specific case in order to settle a dispute, do not provide generally 

applicable answers because the decisions must be taken in the context of the case.66    

Further, decisions of international legal bodies are different from domestic courts and do 

not form binding precedents on future courts.  That said, the interpretation of international 

legal bodies do have persuasive value and they aim to be consistent with their own 
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precedents and look to other courts for guidance, ICJ decisions in particular carry 

significant persuasive value.67  

The VCLT provides general provisions under Articles 11-17 concerning the consent of 

States to be bound by treaty provisions but these do not extend to decisions of treaty 

institutions. States are not legally bound under the VCLT to the decisions of treaty 

institutions but the VCLT does recognise that ‘subsequent agreements’ between parties 

are relevant to the interpretation of treaties.    

2.2.3.1 Subsequent agreements and subsequent practice 
The VCLT Art 31 provides for rules of interpretation of treaties which include subsequent 

agreements, subsequent practice and other subsequent practices between parties: 

Article 31. GENERAL RULE OF INTERPRETATION 

1. A treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in the light of 
its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in 
addition to the text, including its preamble and annexes: 

(a) Any agreement relating to the treaty which was made between all the parties 
in connexion with the conclusion of the treaty; 

(b) Any instrument which was made by one or more parties in connexion with the 
conclusion of the treaty and accepted by the other parties as an instrument 
related to the treaty. 

3. There shall be taken into account, together with the context: 

(a) Any subsequent agreement between the parties regarding the interpretation 
of the treaty or the application of its provisions; 

(b) Any subsequent practice in the application of the treaty which establishes the 
agreement of the parties regarding its interpretation; 

(c) Any relevant rules of international law applicable in the relations between the 
parties. 

4. A special meaning shall be given to a term if it is established that the parties 
so intended. 

The ICJ in a legal opinion on the use of nuclear weapons in armed conflict recognises 

that Art 31(3) (b) relating to ‘subsequent practices’ is applicable to the practices of IOs.68 

COP ‘activities’ may also fall under the remit of ‘subsequent practice’.   

COP decisions may also fall under Art 31(3) (a) relating to ‘subsequent agreements’.  

The ICJ has found ‘subsequent agreements’ to include modifications to the treaty, 
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adopted through the amendment procedures provided for in the parent treaty or through 

the agreement of supplementary protocols to the parent treaty.69 The ICJ found that 

recommendations of the whaling commission amounted to self-standing ‘subsequent 

agreements’ and were relevant to the interpretation of the parent Convention or its 

schedule.  This ICJ guidance was in relation to self-standing subsequent agreements 

between Member States such as modifications to treaties by Member States through 

formal procedure such as the use of protocols.  Whilst such modifications are used by 

States from time to time, the most common way in which interpretation of the parent 

treaties take place is through the plenary organ of the organisation, such as through 

COPs.   

Can COP decisions be seen to fall under Art 31(3) (a)?  One related legal discussion 

suggests that States may act to form ‘subsequent agreements’ within the plenary organs 

of the treaty.  EU Member States met together as the European Council (EC) to define 

the name of the European currency as the Euro.  The decision taken at the EC was seen 

to be a ‘subsequent agreement’ under the VCLT because the States were seen to be 

acting in their individual capacity as government representatives.70   To determine if 

States are meeting as government representatives or within their capacity as members 

of a plenary organ consideration must be given to the content and all the circumstances 

in which the decision was adopted.71   

 

The Euro case does not give any precedent to treaty institutions that act within their own 

capacity, rather than as government representatives.  However, the Clove Cigarettes 

case decision by the WTO Appellate Body found that decisions made by plenary organs 

‘may’ qualify as ‘subsequent agreements’ between parties.72 These decisions may form 

‘subsequent agreements’ if firstly, the agreement constitutes a further authentic element 

of interpretation of the treaty;73 and secondly, if the parties acted as members of the 

constituent instrument of an IO not institutionally as members of the respective plenary 

organ.74  In the Antarctic Whaling case, the ICJ saw that the use of consensus voting (or 

unanimous voting) was relevant in this respect.  If the decision-making mechanism used 
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by the plenary organ (in this case the International Whaling Commission) was by 

consensus or unanimous voting, then the decisions it made could be seen relevant to 

Art 31(3) (a).75  The ICJ cautions that agreements adopted without the support of the 

State Parties would not be regarded as ‘subsequent agreements’. This suggests that 

decisions made by plenary organs by majority voting or opt out decisions would not fall 

within the provisions of Art 31, however, provisions agreed by consensus, such as at the 

CBD COP, could form ‘subsequent agreements’.   

In my view, the ICJs interpretation of consensus decision-making, to signal agreement 

by States, fails to consider the nature of this decision-making process. In my view it is 

impossible to equate consensus with full State ‘approval’ because consensus decision 

making works on the basis that no Member State actively objects to a decision and 

approval is different from acceptance. This will be discussed further in section 3.3 below.  

Developments in international cases relating to Art 32 VCLT are pertinent in this respect 

as they recognise practices of organisations in their ‘own right’ which may be relevant to 

treaty interpretation.      

2.2.3.2 Supplementary interpretation 
Art 32 VCLT provides ‘supplementary means’ of interpretation:   

Article 32. SUPPLEMENTARY MEANS OF INTERPRETATION  

Recourse may be had to supplementary means of interpretation, including the 
preparatory work of the treaty and the circumstances of its conclusion, in order 
to confirm the meaning resulting from the application of article 31, or to determine 
the meaning when the interpretation according to article 31: (a) Leaves the 
meaning ambiguous or obscure; or (b) Leads to a result which is manifestly 
absurd or unreasonable. 

Art 32 refers to the practice of the organisation in its own right which is separate to the 

practice of member parties.  In another Advisory Opinion, the ICJ refers to the acts of 

organs themselves as relevant for the interpretation the constituent treaty.76 In the case 

of the Constitution of the Maritime Safety Committee, the ICJ interprets the treaty in 

relation to its general purposes and the special functions of the Maritime Safety 

Committee (MSC).77 This is significant as this recognises to some extent the relevance 

of MSC in interpretation of the treaty. This finding opened a door to the ICJ to look to 

other ‘organs’ of treaties such as COPs when interpreting treaties.   
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2.2.3.3 Legal status of COP decisions 
The legal status of COP decisions depends on the individual treaty provisions and the 

rules of procedure.  Depending on the circumstances, decisions made by institutional 

bodies have been used to interpret treaty provisions under the VCLT as ‘subsequent 

agreements’, or their acts as ‘subsequent practice’, and they have also been used as 

means of interpretation as ‘supplementary forms’ of practice. This indicates that COP 

decisions taken by consensus, should be taken into account, together with context in the 

interpretation of the treaty and that the normative output of institutional institutions can 

be legally recognised.  None-the-less, in reality international courts and tribunals rarely 

engage with MEA provisions let alone the output from treaty institutions from MEAS.  

This is not to say that this body of ‘law’ is not at all influential but to recognise its influence 

requires moving beyond traditional theories of IL. 

2.3 Consensus decision-making 
Section 3.2 looks at how COPs and other treaty institutional bodies are seen legally and 

how their activity can be relevant in applications of IL.  The fact that COPs and other 

treaty institutions are recognised in IL at all is interesting because they are more than 

just gatherings of member parties. 78 This section firstly analyses consensus decision-

making and draws attention to how consensus voting procedures at COPs can be 

autonomous.  Secondly, it uses the CBD COP as an example to illustrate how there is 

room for autonomous activity during the decision-making process.  

2.3.1 What is consensus decision-making and how is it autonomous from Member States?  
The legal obligations produced by COPs acting with ‘a will of their own’ are further 

removed from Member States than treaty provisions, and this is why they are problematic 

to place in IL.  This section looks at consensus decision making, what it involves and 

how it is distanced from Member States.   

Activities conducted by COPs, such as formally amending treaty text, amending 

appendices and annexes and concluding protocols generally require unanimous State 

consent.  There are some examples of activities where COPs make decisions with non-

unanimous voting which bind States in the formal sense.79  The most frequent way of 

making decision is through consensus which is used by many COPs.  This process leads 

to the creation of a significant body of normative instruments, for example, 

recommendations, decisions, guidelines, best practices and national policy 
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assessments.  COPs are in a unique position to further the implementation of the treaty 

and they are in a position to steer decisions to be agreed which are not just politically 

minded but to push for decisions that are scientifically relevant.  They can encourage 

engagement with scientific dialogue through processes such as through the creation of 

advisory subsidiary bodies. They can also create a space to positively encourage States 

to comply with legal obligations and promote compliance.  In these ways the COP 

produces a unique space that contains a variety of actors, State and non-State that in 

my view, all influence the direction the COP takes and the decisions agreed through 

consensus.  

In IL the requirement of consent is seen as a key protection against unwanted legally 

binding commitments and a safeguard for State sovereignty and an assurance of 

legitimacy.80  It is rare that any ‘binding’ provisions at the international level will be agreed 

without unanimous State consent. However, the requirement of State consent has 

obvious drawbacks as it prevents MEAs from being able to accommodate community 

interests, including environmental interests, in a truly satisfactory manner.81  Gaining 

global consent for international commitments often means that only the weakest 

provisions will be agreed and these provisions which are often politically minded and not 

scientifically based.82 One way that the general requirement of unanimous consent is 

‘softened’ is through consensus decision-making by COPs and occasionally majority 

voting.83  

This step back from State sovereignty is often justified in IL because States are seen to 

have inherently given their consent for COP activity by signing and ratifying the parent 

treaty, so in this sense any obligations that the COP creates are ‘self-imposed’ and the 

legitimacy of COP decisions are often not contested.84 However it is framed,     

consensus and majority voting softens State consent does allow some autonomy in 

decision-making and this allows for more result orientated decision-making without the 

constraint of multilateral agreement.85   
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The way autonomy is present in such processes requires understanding how they work.  

Consensus decision-making is a dynamic way of reaching agreement between all 

members of a group where the group work together to reach common ground on 

agreements.  There must be no formal objections and to reach consensus everyone 

must at least be able to live with the agreement.  Simma understands that this way of 

making decisions means that individual consent or autonomy is replaced by a 

‘community consciousness’ created within forums such as the COP.86  When voting 

processes are ‘consensual’ at first glance it is hard to see autonomy from the State, but 

the process itself means that a State may be bound to a legal obligation to which it would 

not have agreed to but which ‘crystallised’ without, or despite its input.87  In this way the 

consensus decision making process creates a space for autonomy where community 

consent can displace individual consent.88  

Brunnée sees the role of COPs in terms of creating ‘shared understandings’ and this 

moves away from views that consent to decisions is a formal requirement.  Instead 

consent is a form of legitimisation and when States consent to a legal obligation it 

increases its legitimacy and effect but the absence of individual consent does not prevent 

a legal obligation being legitimate and effective if it represents the shared understandings 

of the majority.89 This will be discussed further in section 2.5. 

In my view, during consensus decision-making States may end up letting decisions pass 

that they are not entirely happy with but are not unhappy enough to block.  In other words, 

they are directed by the processes at the COP and can let decisions pass that deviate 

from their State position and this is due to the dynamics at the COP and the influence of 

different actors. This means that States have legal obligations imposed upon them 

through COP decisions and these obligations may be distanced from their State position 

and the line they would have taken had it not been for COP activity.  So whilst 

consensual, COP decisions may also be distanced from some State positions.  The 

following section will use the case study of the CBD COP 13 to illustrate how consensus 

decision making shows autonomy from the State. 

2.3.2 Consensus decision-making at CBD COP 13  

This section describes the consensus decision-making process at CBD COP 13 using 

doctrinal sources and observations from the micro-ethnography that I undertook at CBD 
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COP 13.  It looks at how the CBD COP creates shared understandings through 

consensus decision making.   

The theme of CBD COP 13 was ‘mainstreaming’.  Mainstreaming concerns the 

integration or inclusion of actions related to conservation and sustainable use of 

biodiversity in strategies relating to production sectors, such as agriculture, fisheries, 

forestry, tourism and mining.90  During CBD COP 13 consensus decision making was 

used to agree agenda items.  The consensus decision making process at the COP is the 

final stages of a process which is ongoing throughout the year.   

Before the COP, different convention bodies work hard to prepare recommendations to 

be put forward to the COP.  The SCBD drafts agendas for both subsidiary meetings and 

distributes background documents which are sent to States in advance of meetings. 

Preparatory activity for the COP takes place at SBSTTA and SBI.  These follow the same 

modus operandi as the COP and use consensus decision-making to agree conference 

room papers (CRPs) which are then adopted as recommendations to the COP. 

CBD COP 13 started with a High level segment (HLS) meeting that took place before 

the main COP and consisted of ministers and high level delegation members and was a 

closed meeting.91  This was followed by the concurrent meetings of the CBD COP, COP-

MOP 8 of the Cartagena Protocol and COP/MOP2 of the Nagoya Protocol.92  During the 

COP itself, an agenda, drafted by the SCBD, formed the beginnings of the consensus 

decision-making process during working group sessions.  Each agenda item is presented 

by the chair person to the Member States in large working group session.  All Member 

States have the opportunity to make representations on each agenda item and with 192 

Member States this can be a lengthy process.    Observers (such as non-parties and 

NGOs) also have a chance to make representations after all States have spoken.  

However, unless representations from observers are supported by two Member States 

then they do not officially form part of the proceedings.  Once agreement has been made 

the SCBD alters the text of the agenda item to reflect the agreement between States, 

and potentially other supported observers, and this will form the basis of the COP 

decision which will be adopted at the end of the COP. 
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If the text being discussed during working groups is contentious then the chair may call 

smaller informal groups to try to find common understanding or agreement to an issue 

and to find acceptable text through consensus.  A typical first group called by the chair 

is called the ‘contact group’. This is an open group to all delegates but only Member 

States can make representations during the contact group. These groups discussing 

contentious matters can run into the early hours while States battle out an acceptable 

text.  They operate less formally than the COP and do not have to follow its official rules 

of procedure. The chair may call another informal called ‘friends of the chair’.  This 

consists of few prominent negotiators invited by the working group chair to develop a 

consensus proposal on a specific issue.  The chair may also call an informal closed small 

group called a ‘huddle’.   These are more ad hoc than contact groups and only attended 

by specific States that the chair asks to meet to try to gain consensus.  They are used 

when only as small number of countries have different views on something.   They take 

place during working groups sessions or in the corridors.   

The CBD is known to be an inclusive convention to non-State actors but there are 

procedural limitations to the role these actors can play in consensus decision-making.    

In working group sessions representations from non-parties are made after 

representations by the Member States.  However, due to time constraints these 

representations were often limited and only recorded officially as part of the proceedings 

if supported by two Member States.  In this sense the voice of NGOs is significantly 

weaker in consensus decision-making than State actors but it is present and the opinions 

of well-respected NGOs are generally welcomed.  In contact groups whilst non-parties 

are allowed, they cannot contribute in any formal way to the discussions.  Friends of the 

chair and huddles are closed groups.  These provide clear limitations to NGO 

involvement particularly in politically controversial matters.  

The CBD COP does not only consist of the working group sessions.  A whole variety of 

events take place during the COP meetings.  These are voluntarily but well attended by 

States and other delegates.  These include side events which further enrich the 

discussions on items on the agenda of these meetings. Side events are hosted by; 

individual Member States on country specific initiatives, international wildlife NGOs, 

national NGOs, IOs, business groups, inter-governmental bodies and financial 

organisations.   

Other events included the Rio Conventions Pavilion, which links the Rio conventions on 

biodiversity, climate change and sustainable land management.  A Communication, 

Education and Public Awareness (CEPA) fair where States and organisations highlight 
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their best practices and work towards achieving the 3 objectives of the convention. The 

Business and Biodiversity forum which invites business to sign a pledge to convey their 

commitment to the CBDs objectives.  The Global Legislators Organisation (GLOBE) is 

an international organisation comprising national parliamentarians from over 80 

countries committed to developing and overseeing the implementation of laws in pursuit 

of sustainable development.  Lastly, the 5th global biodiversity summit of CITES and 

subnational governments.  As well as these events the main halls were dedicated to 

promotional materials from a verity of NGOs and every day a summary of the previous 

day’s activities was contained in both a civil society publication (ECO) and the Earth 

Negotiations Bulletin, a publication form an independent reporting service.  

The SCBD has a wealth of knowledge and understanding of the CBD processes, has 

relationships with the Member States and regional groups and knowledge of the 

positions taken by different States.  The SCBD also has relationships with the NGOs, 

business, education and particular groups of people such as youth, IPLC and civil society 

who are non-State actors but key components of the CBD meetings.  It also has an 

institutional ‘memory’ that places it in a unique position to advise the COP on previous 

decisions of the COP and why certain directions have been taken, and to understand 

problematic areas in a historical context.  

At the CBD, certain groups of people such as indigenous people and local communities 

(IPLC) have a particularly important position in discussions.   IPLC are recognised in the 

CBD treaty under Article 8(j) and there is an Article 8(j) working group where IPLC have 

the same status in contributions as government representatives.     

The discussion in this section shows how the CBD COP and subsidiary consist of a 

whole range of participants and consists of a wide variety of events.  In my opinion, all 

these actors shape shared understandings at the CBD COP.  Member States ultimately 

allow or block consensus, but how they act cannot be seen in a vacuum from a range of 

influences at the CBD COP.  The atmosphere generated by CBD COP and its 

participants can shape and influence the direction of discussions and ultimately the text 

agreed. 

The thematic analysis in the next section presents themes which show the extent to 

which delegates of CBD COP 13 saw different groups of actors as influential in the 

consensus decision-making process.  By looking in depth at the decision-making process 

at CBD COP 13 using empirical evidence produces a deeper understanding of how these 

dynamics can shape the decisions of the CBD COP.  It highlights how consensus 

decision-making creates legal obligations which represent the ‘shared understandings’ 
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of a range of actors rather than just those of CBD Member States and in this way the 

process has autonomy from Member States.   

2.3.3 Thematic analysis:  How are the decisions made at the CBD COP influenced by 

different actors? 
The thematic analysis discussed in this section analyses the involvement of State and 

non-State actors within the consensus decision-making process at CBD COP 13, and 

the extent to which they are seen by participants in this process to exert influence on 

‘shared understandings’ and the decisions made.  Figure 1 below shows that main 

themes and sub-themes that emerged from the analysis.  Further details of the thematic 

analysis are held on file in Nvivo and are available on request.  
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Figure 1.  Thematic Map of CBD COP 13 decision-making process. 
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The thematic map in Figure 1 shows the 2 main themes that emerged from the 

interview data.  The first theme is that of ‘autonomous activity’ at CBD COP, which 

contains sub-themes that see activity of the SCBD, NGOs, IPLC and Business as 

influential to the decision-making process.  The second theme is that of ‘no-

autonomous activity’ with sub-themes that some a good balance of States was 

achieved, that the process was dominated by richer countries and that poorer countries 

were disadvantaged in the process.  

Theme 1:  Autonomy from the State 
The dominant theme that emerged from the analysis of interview data was that of 

autonomous activity in the decision-making process at CBD COP 13. Autonomy was 

seen in different ways.  One was through the influences on Member States to take certain 

positions different to their State position as illustrated by interviewee INT12,   

Parties adopt decisions but don’t steer the direction of the COP.  Parties are 
pointed in certain ways sometimes.  Parties feel certain agendas are being 
pushed forward.  

The ways in which States were steered by the COP was seen through the influence of 

the SCBD on the CBD COP process which was seen as a major influencer and this sub-

theme 1.1 will be discussed in chapter 3.  Others seen to have significant influence were 

non-State actors as identified in sub-theme 2.   

Sub-theme 1.2:  NGOs influence on COP decision-making process    
This sub-theme shows firstly NGOs and other non-State actors at the centre of CBD 

COP decision-making and secondly, their broader influence that their influence was more 

so than in other MEAs. 

NGOs within State delegations    
Part of this sub-theme suggests that CBD COP 13 provides a significant forum in which 

NGOs can voice their opinions and this includes official spaces such as within State 

delegations themselves.  I observed that several State delegations contained delegates 

who were from NGOs and were in a central position to shape the views of ‘the State’. 

This highlights the prominent position of some NGOs at the CBD COP.  I also observed 

that some non-State actors present in delegations had previous experience as State 

negotiators and it was common for actors to change their roles at the COP, from State 

to NGO, from State to education.  Such actors understood the process well how to 

maximise the impact they had on decision-making in their capacity as NGOs or as 

academics.   

WEO11comments, 
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The CBD has a record of having NGOs at the centre of decision-making more 
than other conventions.  Traditionally green NGOs have a much larger influence 
on the CBD than other international environmental forums.   NGOs are important 
actors especially WWF and IUCN as contributors.  Also the research community 
has some influence on decision-making in the CBD, there has been more 
emphasis on this since the creation of IPBES in relation to natural science 
researchers. 

LA6 comments,  

Civil society is engaged more and more within proper political spaces at the CBD 
COP and country level.  I am here representing my country and I am in civil 
society.  I have the hat of a delegate on but with a clear interest in civil society.  
Civil society has gained more and more formal spaces.  They are very successful 
and productive.  If they were not we would be way further behind in terms of 
concrete actions.  Farmers, indigenous peoples, NGOs, research centres, they 
share their experiences and insight and ideas on conservation. 

Others saw the influence of NGOs within delegations as limited to less contentious 

issues and this suggests limitations to NGOs influencing the decision-making process 

especially in relation to high level political positions.  However, in relation to areas where 

there is not a strong political mandate it was seen that NGOs and other non-State actors 

could be influential on the direction States took in relation to certain decisions.   

WE08 comments,  

Our delegation contains 3 NGOs, one from the business association, a social 
NGO and an environmental NGO.  We have to follow the political mandate during 
meetings, however these are dynamic discussions, there is a certain flexibility 
with the mandate and the mandate does not cover everything.  

Lobbying of NGOs  
The thematic analysis also highlighted the influence of NGOs in processes leading up to 

the COP as well as at side events during the COP.   

WEO9 comments,  

The way in which we influence parties is by thinking about what we want the next 
decision to do and then we lobby the parties.  We want scientifically driven text.  
We use the COP as a way of influencing these decisions.   

INT15 comments,  

The CBD COP is a very helpful forum to reach out to policy makers, you can go 
to one or two events and reach out to thousands of people and policy makers.   

NGOs have the opportunity to influence decisions at the CBD COP through their 

presence within State delegations, lobbying parties, the representations they make at 

plenary sessions and also through side events and publications.  In matters which were 

politically contentious or where the State had taken a hard position then the influence of 

NGOs may be limited.   



74 
 

Sub-theme 1.3:  The special position of indigenous people 
The importance of the elevated position of IPLC in the COP decision making process 

was a theme emerging theme from the data.  Their special position was seen to give 

them a stronger influence in the COP decision-making process than other non-State 

actors.   

INT 14 comments, 

Indigenous people and local communities have an elevated status because the 
CBD convention has provision on some aspects of rights of IPLC (Art 8j).  They 
are stakeholders with a little bit more force.  

WEO11 comments, 

Indigenous people are an important group.  Art 8j sets up a working group, I 
originally thought this was a thought club but I have changed my mind.  In this 
group IPLC have equal standing alongside government representatives, this 
gives them a lot of attention in other fora and the role they play there due to this 
standing in the working group.  They are strong.   

The thematic analysis suggests that IPLC are seen as having an elevated status within 

the CBD COP decision making process.   

Sub-theme 1.4:  Business 
The analysis highlighted that business was seen as potentially being influential and 

important but was under-represented in decision-making.  

WEO11 comments, 

I don’t think the CBD COP reflects the interests of society very much.  I think it is 
a forum for those interested in biodiversity, I think it reflects those voices who are 
interested in biodiversity for its own sake.  Many people are completely unaware 
of the CBD. 

One notable group that was seen not to be well represented was business.   I observed 

forums to engage business such as the Business and Biodiversity forum but this forum 

took place before the main meetings of the COP. From the analysis business 

involvement was generally seen as limited and this was seen in comparison to the high 

level of involvement of business in other COPs such as the UNFCC COP.   

INT 12 comments,  

Some sectors are under-represented and do not realise that it could be a good 
place for them to be, for example business, there is less input than there could 
be. 

LA6 comments,  

The private sector engage and participate in a very marginal way, they are not 
parties.  The COP needs to create the right conditions for the private sector and 
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needs to engage them and get them involved.  They need to be in the DNA of 
the social sector.  They are not in the DNA.  The CBD needs strong leadership 
and governance creating the correct incentives for business to be there. 

WEO9 comments, 

The CBD should also engage businesses better, UNFCCC have been much 
more successful at that and everyone including business is engaged. 

INT15 comments, 

A lot of businesses are not interested in biodiversity, this is very different from the 
climate change process.  In climate change there is a huge conflict of interests 
with business so business care about the decisions and they will try to influence 
the decisions such as agriculture, in their favour. 

Theme 2:   No autonomous Activity. 
From Figure 1 paints a mixed picture in relation how the influence of different actors on 

decision making at CBD COP 13 is seen.   The second emerging theme is that States 

ultimately take decisions and the CBD COP is not independent from State control.  The 

participation of non-State actors in this sense was seen as limited in influencing States.  

INT12 comments, 

The people that are paramount to making decisions are parties to the convention.  
They are the ultimate drivers of the decisions taken at the COP.   

Sub-theme 2.1:  Good Balance between States 
Themes arose from the data relating to the levels of participation of different State actors.  

The thematic analysis revealed contrasting viewpoints in relation to these dynamics.  

One theme that emerged was the view that the CBD COP had evolved and now provided 

a forum with a reasonably good balance of representation from its Member States. 

LA6 comments, 

Only a small group of parties were leading the process a few years ago, maybe 
one third ten years ago.  Now most countries are involved.  The regions and 
regional groups structures works well.  

INT14 comments, 

Everybody is involved in developing the decisions, finalising and adopting 
decisions.  Every party to the convention has a role to play.  Usually these 
processes are handled through regional groups.  They play an important role as 
opposed to individual countries.  

Sub-theme 2.2:  Unbalanced State representation  
A stronger, contrasting theme emerged from the data that overshadowed the 

understanding of the CBD COP as a balanced process between States and found the 

process to be unbalanced in terms of State representation.    
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Sub-theme 2.2.1:  Developing countries disadvantaged 
This sub-theme saw CBD COP 13 as being unbalanced in terms of State representation 

due to the limitations of poorer countries.  CBD COP 13 ran to a new schedule with 3 

meetings running in parallel.  This made for a complex and full set of agendas for all 

parties to prepare for and to take part in.   Countries with smaller delegations and those 

with less experience and/or those who were less prepared were seen as at a clear 

disadvantage and not able to have the same influence on the decision-making process 

as those countries with greater resources.         

INT14 comments,  

Each government is represented and each government is heard but this doesn’t 
mean each government’s interests are reflected in the decisions.  A decision 
adopted on the basis of consensus doesn’t reflect all the governments’ views.  I 
can see that different regions have different influential capacity on different 
decisions. 

AS3 comments, 

We only have three delegates here, we only received funding from the Secretariat 
for one delegate.  There is no funding from our country for NGOs to attend.  No 
ministers attended.  Bigger delegations come to the COP more prepared.  Some 
have more than 30 people in their delegation. 

INT 14 comments, 

For country mandates it was of course confusing.  Small delegates or those who 
had new participants to the process on many occasions became lost in the 
process as there was so much shifting from one process to the other between 
different governing bodies.  It was difficult to follow for delegates. 

AS4 comments, 

We have only 1 or 2 members in the delegation.  It is a huge task to prepare for 
the meetings.  We try to be strategic in dealing with the documents and to focus 
on agenda items relevant to our situation.  

Sub-theme 2.2.2:  Dominated by richer countries 
Richer were seen to dominate and the process largely seen due to the ability of richer 

countries to attend more meetings of the COP (including inter-cessionary meetings) and 

to send a reasonably sized delegation who were prepared to navigate the complex and 

parallel sessions that were running at CBD COP 13 and therefore to participate more 

effectively in the consensus process.   

Sub-theme 2.2.3:  Under-represented State sectors  
Another under-represented group which emerged from the analysis were State actors, 

non-environmental ministers.   

INT 15 comments, 
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A lot of the problem is lack of political will.  They missed out on this at this COP, 
attracting ministers.   In 2004 the mandate of mainstreaming was first introduced.  
If you want to get other ministers you need to put it on the agenda and make it 
scary for them.  You need threats for them to make decisions otherwise things 
won’t happen without them.  The CBD is bullied into a corner and doesn’t dive 
into much tougher issues, like halting deforestation by 2020.  This is a missed 
opportunity.  In order to mainstream you need sectoral people there.  You cannot 
mainstream if the other sectors are not there.  Not many sectors were there.  

LA6 comments,  

The HLS was basically only ministers of the environment. In Paris suddenly other 
ministers were present not just ministers of the environment.  It became a high 
level political development issue.  At Cancun HLS there were less than 10 
ministers from other sectors present.    

This theme shows how the objectives of the CBD are not viewed as a political priority 

and therefore the CBD COP does not attract non-environmental sectors.   

2.3.4 Conclusions from the thematic analysis 
The results from the thematic analysis are interesting because they tell two stories.  

Theme 1 forms an umbrella theme which sees autonomy from Member States in 

decision-making and includes sub-themes that recognise the importance of non-State 

actors in this process and that they were seen as significant in shaping the decisions 

made by States. Sub-theme 1.2 supports the reputation of the CBD COP as being 

inclusive to NGOs.  NGOs were seen to be present and influential in political spaces 

such as State delegations and working group sessions where they can make 

representations.  They were also seen to be influential in terms of lobbying activities.  

Whilst their voice was constrained to an extent by the official nature of when they can 

part take in the proceedings, they were seen as influential. Sub-theme 1.3 showed the 

importance of indigenous people and local communities within the decision-making 

process and recognised that they had an ‘elevated status’ both in their specialist working 

groups but also in consensus decision-making where any representations they make are 

well respected. In this way they have a unique influence on working group sessions.   

One group that was seen to be important but not present at the CBD COP was business 

and sub-theme 1.4 showed that it was seen as important for them to be a bigger part of 

decision-making. 

Theme 1 supports theories of IL that recognise the importance and influence of non-

State actors in legal decision-making processes.  Liberalist theories to some extent grasp 

this dynamic and recognise that non-State actors can influence the position States take 

but its roots in rationalist views see States as acting within an anarchic system more 

dictated by power dynamics than legal obligations. This is problematic when legal 

obligation is seen as necessary means to address global community issues such as 
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biodiversity loss because it does not see that such law can be normative.   In my view a 

better fit to the dynamics of COPs is found through theories that have elements of 

constructivist understandings such as interactional law and this will discussed further in 

section 3.4.  

Umbrella theme 2 sees that the CBD COP is not autonomous from its Member States.  

This finding supports traditional understandings of IL which view States as the principal 

actors in decision-making, and CBD COP13 was seen to have limited autonomy from its 

Member States.  Within this theme while a few saw that the CBD COP attracted a good 

balance of States (sub-theme 2.1), the view that there was unbalanced State 

representation was more common (sub-theme 2.2).  This highlights the understanding 

that whilst States are the principal decision makers, the dynamics between them is 

uneven and complex.  This was largely seen in relation to the ability of States to 

participate in the decision-making at CBD COP 13.  This hints at rationalist views on the 

importance of power dynamics between States within institutions and how this effects 

the decisions made within them.   

Richer states were seen as advantaged within the consensus decision-making process 

because they had larger delegations with expert negotiators who could prepare well for 

the COP and participate effectively (sub-theme 2.2.2). Contrastingly, poorer countries 

were seen as disadvantaged due to their often limited ability to prepare for, and 

participate at the COP (sub-theme 2.2.1). Sub-theme 2.2.3 showed an interesting 

dynamic within States and the representation of different sectors where non-

environmental sectors were viewed as very poorly represented.  The recognised 

inequality between States and how their ability to engage in consensus decision-making 

suggests that the CBD COP process is not representative of all States in a fair manner, 

The SCBD was seen to somewhat balance these dynamics.93 Also, within States 

themselves not all sectors were represented. 

2.4 An interactional study of the outcomes from the thematic analysis  
The primary theme which emerged from the thematic analysis showed that non-State 

actors were influential in decision-making at CBD COP13. This finding supports 

understandings that international legal decision-making has some autonomy from its 

Member States.  French’s definition of autonomy includes the extent that non-State 

actors influence the legal obligations created by treaty institutions.94  This concerns the 

degree of actual independence an autonomous entity, such as an NGO, enjoys in the 

                                                           
93 This is discussed further in chapter 3. 
94 French (n6). 
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political decision-making process which is distinct from the formal independence it is 

given.95  The formal independence given to non-State actors is relatively small at the 

CBD COP, although some non-State actors can make representations that will be 

considered during decision-making.  However, they cannot formally change the text of 

decisions during consensus negotiations.  This is not to say they do not have a 

reasonable amount of ‘actual’ influence on the process, as seen in section 2.3.4 above. 

This chapter talks of broad groups of non-State actors but it is recognised that diversity 

exists in the variety of non-State actors within each ‘category’ and each non-State actor 

has its own policy angle depending on its priorities.    Clear differences will be seen 

between international and national NGOs, and differences will be seen between NGOs 

from richer countries and those from poorer countries.  It is not ideal therefore to use a 

general category of ‘NGOs’ because they have their own policy positons. These are not 

objective and have been formed through a search for political consensus within their own 

constituencies.96 That said, the remit of this thesis did not allow for sub-grouping within 

non-State actor categories.       

These findings of the chapter show some autonomy in CBD decision-making, how can 

such autonomy be seen as legitimate in law-making?  Traditional legal theories 

encounter ontological boundaries that limit their ability to encompass the role of non-

State actors within decision-making as it conflicts with principles of State sovereignty and 

traditional understandings of legal processes.  In the following section the results of this 

chapter are analysed in relation to the theory of interactional law which looks at law 

differently and embraces autonomy in decision making. 

Thinking of the CBD COP as an arena for creating true ‘shared understandings’ reflecting 

some social consensus on a global scale, allows the dynamics being witnessed to be 

better integrated. Interactional law calls for a broad participation in law making processes 

to create true shared understandings. According to interactional law, when shared 

understandings produce a norm, which meets the criteria of legality and is upheld with 

practice, then a ‘practice of legality’ is formed which attracts the fidelity of Member 

States.97   For COP meetings where thousands of actors meet this is a challenging task.  

Interactions which lead up to the CBD COP, such as at subsidiary meetings, help to gain 

some common ground in advance of the CBD COP.  

                                                           
95 Hartmut Hannum and Richard Lillich, ‘The concept of autonomy in international law’ (1980) 74 AJIL 
858. 
96 ibid.  
97 Brunnée (n16) 47. 
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Interactional legal theory can legitimise legal obligations created by institutional bodies 

such as COPs. Interactional law incorporates a constructivist understanding of 

institutional bodies as normative institutions.  Treaty institutions are seen as more than 

an assembly of States but as an organisation that reflects ongoing social processes, 

prevailing ideas and of the participants in such processes.98 In this sense the dynamics 

and the diversity of participants at the COP are important to understand as they shape 

the legal obligations created there. 

Through a constructivist lens, international legal obligations can be seen to arise from a 

mutually generative process and this is particularly apparent through meetings of treaty 

institutions.  COPs provide a forum where States (and other international actors) interact 

and influence the scope and content of international legal obligations.   These legal 

obligations and institutions in return shape the context of interactions, and the identities 

of the actors themselves.  This is a continuous process where actors come to understand 

themselves and their interests in light of their interaction with others and in light of the 

legal obligations that frame the interaction.99  A purely constructivist interpretation of 

institutions can be problematic within law because the obligations that institutions 

construct are seen as purely socially constructed norms with no legal basis.  Brunnée 

and Toope’s interactional theory draws upon constructivist theory but distinguishes legal 

norms from non-legal norms. Interactional theory sees that legal norms can be made 

legitimate in three ways.100 

1) Through the presence of certain internal characteristics which make them ‘law’ 

and give them legitimacy and persuasiveness.  These eight principles of legality 

proposed by Fuller define if they should be considered ‘law’.  For Fuller law is ‘a 

particular way of achieving social order by guiding human behaviour according 

to rules’.101 The eight criteria are: 

i) Laws should be general 

ii) They should be promulgated, that citizens might know the standards to 

which they are being held. 

iii) Retroactive rule-making and application should be minimized 

iv) Laws should be understandable 

v) They should not be contradictory 

vi) Laws should not require conduct beyond the abilities of those affected 

                                                           
98 Martha Finnemore, National Interests in International Society (Cornell Press 1996).  
99 Brunnée (n16). 
100 Brunnée (n16). 
101 Lon Fuller, The Morality of Law (Yale University Press 1964). 
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vii) They should remain relatively constant through time 

viii) There should be a congruence between the laws as announced and their 

actual administration. 

2) Through the participation of all relevant actors in the construction and 

reconstruction of norms and rules in a ‘practice’.   

3) If they are broadly congruent with the ‘practices and shared understandings of 

society. 

Firstly interactional theory uses Fuller’s criteria regarding the internal characteristics of 

law to determine the difference between social norms and legal obligations rather than 

placing importance on formal sources of law and doctrinal attributes such as ‘hard’ and 

‘soft’ law.102  Fuller’s concept of legality concerns the ‘internal morality of law.’  Fuller 

does not see law in the traditional sense as an imposition of authority from above 

originating from government or States and imposing itself on the citizen.  He sees instead 

that all levels of society are important in maintaining legality and that the functioning of a 

legal system depends upon a cooperative effort, ‘an effective and responsible interaction 

between law giver and subject.’103 Fuller proposes that if norms adhere his proposed 

eight requirements then they will be law and seen as legitimate and therefore have 

greater power to promote adherence to.  In this sense they can be described as ‘self-

binding’.     

Secondly, interactional legal theory highlights the importance of the participation of ‘all 

relevant actors’ in the construction and reconstruction of legal obligations.  This 

participation is seen to be required to create true shared understandings and to mutually 

construct legal obligations.  For Brunnée:104  

Only through participation are actors exposed to the normative processes that 
can shape their identities as participants in the regime and may promote the 
formation of collective identities around certain issues.  Only through an inclusive 
process can actors participate in the shared understandings that are crucial to 
the emergence of legal norms, and that reinforce their commitments to them.  
Only through involvement in the construction and reconstruction of norms, do 
actors learn to apply rules against the background of shared understandings.  

The formation of stable shared understandings therefore requires a broad participation 

of actors within society.   The nature of this interaction and the participants involved are 

seen as important under interactional law in relation to the legitimacy of the decisions 

made by treaty institutions.  How this complex interaction of a large and diverse group of 

                                                           
102 ibid. 
103 ibid 66. 
104 Brunnée (n16) 37. 
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actors can be truly participatory is not clear.  Brunnée calls for inclusive processes that 

include or exclude actors (State and non-State) on principled grounds and that enable 

all actors to participate in shaping the parameters for inclusion or exclusion.105  Brunnée’s 

proposal in the context of the CBD COP would appear to extend to all Member States 

but raises questions in relation to; if and to what extent, non-State actors should be able 

to participate; how participation can continue to be inclusive in smaller decision making 

groups such as ‘huddles’ or contact groups and; how equal participation can be ensured 

particularly in relation to poorer countries.  

Thirdly, interactional theory recognises that legal systems and rules are perceived as 

legitimate when they are broadly congruent with the practices and shared 

understandings of society.  This will be discussed further in section 5.3.4.4.  

Interactional theory is appealing because it allows for a different understanding of COP 

decisions than purely as ‘soft law’. It explains why at times hard law can be ineffective, 

and soft law can be effective.  Both have the ability to fulfil the criteria of interactional 

law.  In this way, ‘hard’ and ‘soft’ law produced by treaty institutions can bind Member 

States if the three requirements of interactional law are fulfilled; internal legitimacy, 

participation of relevant actors in a practice, and congruence with practices and shared 

understandings of society.  This chapter considers one particular criteria of the 

interactional law: the dynamics of participation of actors at the COP in creating shared 

understandings. The results of the thematic analysis in this chapter allow an interactive 

analysis of decision making at CBD COP13 and if it allows the formation of stable shared 

understandings.  

The thematic analysis suggests that the process of participation at CBD COP 13 was not 

broad.  Some groups of actors (State and non-State) were poorly represented.  These 

included poorer countries, business and non-environmental sectors of government.  It 

can be argued that these actors are the key actors who need to be involved in the 

formulation of shared understandings, and for their identities to be shaped by the 

processes at the COP.  These are the actors which either largely contribute to or who 

could best regulate the actions causing the current biodiversity crisis.  For interviewee 

WEO1, 

The CBD feels like the ‘converted speaking to the converted’.  You know what 
they will say, but the CBD does not reach out to those who really need to be 
converted, they are not involved. 

                                                           
105 Brunnée (n16) 47. 
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According to interactional theory, the effects of the unbalanced participation at CBD COP 

are two-fold.  Firstly, it will affect the ‘interactionality’ of the legal obligations created. 

Secondly, the absent ‘actors’ will not form part of a key process to shape their identity.  

Whilst this chapter sees the clear need for improvement in broad participation at the CBD 

COP, as noted by interviewee LA6 the dynamics between State actors has improved 

over time.106  The CBD is found to be inclusive to NGOs and IPLC and the SCBD.  The 

key challenge of the CBD COP is to attract business and non-environmental government 

sectors.    

Interactional legal theory help legitimise autonomous activity through the concept of 

shared understandings.  However, it leaves many questions unanswered in relation to 

what broad participation of actors actually means or how it can be achieved.   

2.5 Conclusion 
This chapter considers how COPs can be autonomous from their Member States.  It 

looks firstly to the institutional structure of the COP itself and secondly to the consensus 

decision making process.   It follows Duncan French’s concept of autonomy to frame the 

research and this concerns the legal and pragmatic independence of the institution from 

the State and also to what extent non-State actors can and do influence the legal 

obligation s made by institutions.107     

Firstly, the legal status of COPs is considered and if their legal status recognises 

elements of autonomy in their structure.  Following a doctrinal analysis of IOs I suggest 

that COPs are as a distinct type of IO.  Bodansky recognises the spectrum of IOs and 

this is a useful as it recognises that there are significant variations in IOs in size and 

remit.108  The proposal that COPs are IOs is legally significant because IOs can exercise 

implied powers.  These powers can be seen to give the IO some autonomy from Member 

States. 

Secondly, the legal interpretation of the outputs of institutional bodies under the VCLT is 

considered.  This is interesting because if institutional bodies are autonomous from their 

Member States and act with a will of their own, then the ‘law’ they produce is not purely 

State agreed yet officially recognised.   Consensual decisions of COPs have been found 

by the ICJ to be relevant under Article 31(3) (b) VCLT and have been taken as context 

for the interpretation of treaty provisions.  This has implications for the role of COPs as 

authoritative bodies in IL.  The legal analysis shows that COPs are somewhat legally 

                                                           
106 See section 2.3.3, sub-theme 2.1.  Comments from interviewee LA6.  
107 French (n6). 
108 Bodnasky (n35). 
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distanced from Member States although the powers formally conferred upon them in this 

respect are fairly minimal. 

Secondly, the pragmatic autonomy of COPs is discussed in relation to consensus 

decision-making.  Doctrinal analysis and empirical data from the thematic analysis is 

used to support the findings that COPs have a significant level of pragmatic autonomy 

from their Member States. Traditional views of IL see that decisions made by consensus 

are not problematic because they are ‘consensual’ and therefore not autonomous from 

the State.  However, a deeper look at the consensus process reveals that decisions 

agreed by consensus can differ from individual Member States, or groups of Member 

States, positions. Member States can be steered in directions away from their official 

positions due to the influence of COP dynamics.  In this way, COP decisions can be 

made that diverge from member party’s positions.  Another element of autonomy is the 

involvement of non-State actors in the consensus process.  The empirical data points to 

ways that non-State actors influence the decisions made at the CBD COP:  through their 

presence in State delegations; representations in working group sessions; outreach in 

side events; and in other informal meetings. The considerable activities of non-State 

actors shows their involvement in shaping understandings at CBD COP 13 and suggests 

a level of autonomy in the consensus process through their involvement.  

Thirdly, the theory of interactional law is applied to consensus decision-making at CBD 

COP13 to see if it fulfils the criteria for interactional law relating to ‘broad participation’.  

Defining ‘broad participation’ is problematic but despite this, the findings suggest that the 

CBD COP does not fulfil this aspect of interactional law because significant categories 

of actors were missing from the decision-making process. A major group of non-State 

actors are missing from the process, business.   Further, while most Member States are 

represented this is not on an equal footing.  Richer countries are in a stronger position 

to influence decisions due to their ability to attend and partake extensively in the complex 

meetings of the COP. Also, whilst environmental departments of States are well 

represented those from industry, agriculture, tourism and forestry and fisheries are poorly 

represented.  This leads to the impression that the CBD is a forum for those who care 

about biodiversity but not for those who need to care about biodiversity.  The main 

limitation of this dynamic means that key actors are not influenced by the processes at 

the CBD COP.   The shared understandings formed in relation to biodiversity and its 

importance cannot influence and shape their actor identify. 

The thematic analysis highlighted the importance a distinct actor at the CBD COP and 

its exaggerated role in shaping shared understandings, i.e., the SCBD. The SCBD 
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performs many roles that shape how decisions are made including drafting the agendas 

for meetings as well as playing a role in facilitating decision-making. The next chapter 

will explore the unique position of the SCBD and how it can shape shared 

understandings.  The findings of the thematic analysis highlight SCBD’s considerable 

influence and importance and it is seen to be deserving of a separate chapter.   
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CHAPTER 3:  THE ROLE OF SECRETARIATS IN INTERNATIONAL ENVIRONMENTAL 

GOVERNANCE 
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3.1 Introduction 
Legally, the functions of the secretariat are defined within the treaty. Traditionally, they 

are seen as the administrative support organs for international organisations (IOs) with 

very limited autonomy from Member States.  However, secretariats are permanent 

bodies and they build important relationships with other actors involved in decision-

making and assist them.  The findings of this chapter support understandings that 

secretariats are more than just administrative support organs and that they are influential 

actors in their own right.  The thematic analysis in section 2.3.3 suggests that the 

Secretariat of the CBD (SCBD) is an actor that influences shared understandings created 

at the CBD COP and in this way, shapes shared understandings at the COP.   Due to its 

unique and influential position at the CBD COP, the SCBD is seen as deserving of a 

separate chapter.  

Some limited but valuable conceptual research – and more recently empirical research 

- has examined the role of secretariats.1  This has mostly been conducted within the 

fields of International Relations (IR) and Political Science (PS).   In International Law (IL), 

little research has been undertaken on secretariats and normally they are considered as 

part of the COP.  This existing ‘gap’ in the literature provides an opportunity to further 

research on secretariats from a socio-legal perspective and to increase knowledge and 

understanding of the significant role secretariats plays in biodiversity governance.    

This research is premised on a socio-legal approach to consider if secretariats are 

autonomous from their Member States.  It draws upon empirical data from a thematic 

analysis of qualitative interviews with delegates from CBD COP 13 to explore if the SCBD 

acts autonomously from Member States, and if it has an influence in shaping the shared 

understandings at the CBD COP.  My findings contribute to the growing understanding 

that secretariats provide more than just administrative support to Member States, and in 

fact are important actors in their own right who contribute to the shared understandings 

and the decisions taken by the COPs. 

This chapter addresses the following research questions: 

1. Do secretariats have legal or pragmatic autonomy from the Member States to 

treaties? 

                                                           
1 Sikina Jinnah, ‘Singing the Unsung: The key role of secretariats in global environmental politics’ in 
Pamela Chasek and Lynn Wagner (eds) The Roads from Rio: Lessons Learned from Twenty Years of 
Multilateral Environmental Negotiations (Routledge Press 2012); Frank Biermann and Bernd 
Siebenhüner, Managers of Global Change: The Influence of International Environmental Bureaucracies. 
(Cambridge University Press 2009); Bernd Siebenhüner, ‘Administrator of global biodiversity: The 
secretariat of the Convention on Biological Diversity’ (2007) 16 Biodiversity Conservation 259.  
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2. To what extent does the CBD secretariat (SCBD) influence consensus decision-

making at the CBD?  

 

3. How can the influence of the SCBD on COP decision-making as an autonomous 

actor be seen as legitimate?   

 

To answer these research questions, I first consider the role of secretariats and how this 

role provides space for autonomous activity (section 3.2).  Secondly, I discuss the role 

of the SCBD (section 3.2.1).  Thirdly, I review inter-disciplinary literature that suggests 

the SCBD shows autonomy from its Member States and discuss different theoretical 

perspectives which conceptualise this autonomy (sections 3.3-3.5).  Fourthly, I use 

empirical evidence from my thematic analysis of qualitative interviews with CBD COP13 

delegates to propose that the SCBD indeed acts with a degree of autonomy and is an 

important actor in its own right that influences shared understandings and the decisions 

taken by the CBD COP (section 3.7). Lastly, the theory of interactional law is considered 

in relation to the SCBD to understand how its autonomous behaviour can be seen as 

legitimate (section 3.8).  

3.2 The function of secretariats and room for autonomous activity   
Secretariats are traditionally recognised as international bureaucracies or inter-

governmental organisations (IGOs) created by parties to a treaty to assist them in 

managing and implementing that treaty.  The formal mandate of a secretariat is limited, 

and its prima facie role is to provide management and administrative support to the 

members of a specific MEA.  Legally, the role given to secretariats forms part of the 

treaty text and may be built upon by subsequent decisions taken by Member States to 

the treaty. The discussion on International Organisations (IOs) at section 2.2.2 is relevant 

to Secretariats who could be seen as a type of IO bestowed with implied powers.   

Depending upon the expertise required, secretariats are staffed by international civil 

servants with a diverse range of scientific, technical, economic, legal, policy, and 

administrative expertise.  Secretariats vary in size (for example, from the UN secretariat 

with over 40,000 staff to the CBD secretariat with 96 staff), in budget (for example, $5.57 

billion for UN in 2016 and $14 million for CBD in 2017), and in operational structure.  

Secretariats typically have full-time salaried professionals who support the Member 

States to carry out their official business through what can be seen as a ‘hierarchical 
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rule-based organisation’.2    Secretariats contain the institutional memory of the treaty, 

direct information flows, communicate with a wide range of actors (often on contentious 

issues), coordinate and oversee implementation at global and regional levels and assist 

Member States in meeting their obligations.  They therefore play a crucial role in policy 

implementation.3  Secretariats are – or ought to be – trusted by Member States and other 

stakeholders to perform their tasks competently and efficiently and to honour the 

objectives of the convention as impartial bodies.  

Secretariats of MEAs without doubt perform these invaluable roles. However, this 

research questions if their influence extends beyond the administrative tasks bestowed 

upon them in a treaty by Member States. Academic research increasingly recognises 

that secretariats act in ways that are independent of their Member States.4  Secretariats 

have been seen to be key in creating and distributing knowledge between parties and 

other stakeholders; they can decide how problems should be structured and understood 

and this in turn can shape and influence how other actors ‘react’ to the information.5  

Secretariats have been described as ‘authoritative actors’ with their own ideas, agendas 

and preferences.6   They also influence processes such as the management of overlap 

between treaties.7 Taking this discourse forward, this chapter argues that secretariats 

have an active and influential role within the decision-making process at institutional 

meetings such as the COP, section 4.7.2.2 considers the SCBDs role in relation to 

compliance. In this way, I argue that the SCBD acts in autonomous ways and is more 

than an administrative body subservient to Member States.  This builds upon earlier IR 

research on the role of secretariats in influencing negotiations through expertise and 

ideas.8 Further, the findings of the thematic analysis at section 2.3.3 suggest that 

secretariats shape shared understandings that influence States in relation to 

implementation.    

3.2.1The role of the SCBD in decision-making 
In this section, the SCBD is used as an example to explore in-depth the role and functions 

of a secretariat as an aspect of understanding better the governance and effectiveness 

of the CBD.  The SCBD was established upon entry into force of the CBD in 1993. The 

                                                           
2 Max Weber, Economy and society: An outline of interpretive sociology. Volume 1. Guenther Roth and 
Claus Wittich (eds) (University of California Press 1978). 
3 Rosemary Sanford, ‘International Environmental Treaty Secretariats: A Case of Neglected Potential?’ 
(1996) 16 Environ Impact Assess Rev 3. 
4 Biermann (n1). 
5 Biermann (n1).  
6 Michael Barnett and Martha Finnemore, Rules for the World.  International Organizations in Global 
Politics (Cornell University Press 2004). 
7 Jinnah (n1).  
8 Biermann (n1).  
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SCBD services the COP, the Subsidiary Body on Scientific, Technical and Technological 

Advice (SSBSTA) and Subsidiary Body on Implementation (SBI) and the various working 

groups of the CBD COP.   Its functions are established under Art 24 of the 1992 CBD: 

Art 24 (1)  

A secretariat is hereby established.  Its functions shall be: 

(a) To arrange for and service meetings of the Conference of the Parties provided 
for in Article 23; 

(b) To perform the functions assigned to it by any protocol; 
(c) To prepare reports on the execution of its functions under this Convention 

and present them to the Conference of the Pastries; 
(d) To coordinate with other relevant international bodies and, in particular to 

enter into such administrative and contractual arrangements as may be 
required for the effective discharge of its functions; and 

(e) To perform such other functions as may be determined by the Conference of 
the Parties. 
 

The functions of the SCBD as stated in Art 24 largely fall under ‘administrative support’, 

as would be expected. However, the powers invested to the SCBD by the parent treaty 

also allow it to extend its remit beyond purely administrative functions.  Namely, Art 24(d) 

gives powers to the SCBD to enter into ‘administrative and contractual arrangements 

with other relevant international bodies’.  The treaty invests the SCBD with the power to 

act independently from its Member States; gives the SCBD the power to decide which 

‘other relevant international bodies’ to enter into arrangements with; and gives a wide 

proviso as to what arrangements can be made, ‘as may be required for effective 

discharge of its functions’.   Hence, the SCBD has legal powers to enter into 

arrangements with any international body it sees fit to discharge its functions.  The UNLO 

opinion discussed in section 2.2.2 considers the provisions within the treaty allowing the 

COP (through the UNFCCC secretariat) to enter into agreements with other entities, and 

on this basis suggested that the COP had independent legal personality.9  The powers 

invested in the SCBD by the treaty allows the SCBD to enter into some agreements 

independently.  This adds some support to the argument that secretariats (as well as 

COPs) may be considered in the field of IL to be IOs.10  

The functions that the SCBD has been assigned through the treaty are not particularly 

wide reaching but they have been built upon and developed by the CBD COP under 

Article 24 (e).  One of the most significant powers assigned to the SCBD in 2000 by the 

                                                           
9 United Nations Office of Legal Affairs, Arrangements for the Implementation of the Provisions of 
Article 11 of the UN Framework Convention on Climate Change Concerning the Financial Mechanism, 
para 4 (Nov. 4, 1993); see also UN Doc. A/AC.237/50 (1993).  
10 See section 2.2.2 for discussion on IOs in relation to COPs.  
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CBD COP is under rule 8 of the CBD rules of procedure.11  Rule 8 requests that the 

SCBD, ‘prepares, organises and documents meetings’.  This is a significant responsibility 

and the SCBD is responsible for drafting the provisional agenda for the COP, SSBSTA 

and SBI meetings. The SCBD is aided in preparation of meetings by the Chair and the 

Bureau but the SCBD takes lead in drafting documents.12 The Bureau is a group of 

regional representatives of the Member States elected to represent their regional group.  

It provides a means by which State representatives can check on the SCBDs activities 

during the preparatory process to meetings of the CBD. 

Provisional agendas drafted by the SCBD form the basis upon which the meetings, 

including the CBD COP, discuss issues and make decisions.  This research suggests 

that this shapes the way issues are framed and how they will be discussed.  The 

provisional agenda includes previous decisions made during CBD meetings, or 

suggestions put forward by Member States and is presented in advance to the Bureau.   

However, it is the SCBD that ultimately decides overall how the agenda and other 

information should be presented to Member States and plays a key role in bringing 

together all the issues and in this way sets the initial direction of discussions. 

The CBD COP also invests power to the SCBD in relation to analysing information 

submitted in national reports and NBSAPs and monitoring progress towards attaining the 

Aichi Targets (ATs).13  

3.3 International legal perspectives on the role of secretariats 
In the field of IL, the question surrounding the powers of secretariats largely surrounds 

the debate as to whether they can be considered IOs.  There is little academic discussion 

in IL on the specific role of secretariats and whether they can be classified in their own 

right as IOs.   Churchill and Ulfstein recognise that:14  

The creatures of treaties, such as conferences of the parties…with their 
secretariats and subsidiary bodies, add up to more than just diplomatic 
conferences yet are not traditional IGOs but they act in ways that are autonomous 
from the State parties.  

They talk little of the specific role of the secretariat although secretariats are recognised 

as integral parts of treaty institutions.  They understand treaty institutions as autonomous 

                                                           
11 Annex to CBD COP Decision I/1 and Decision V/20, ‘Rules of procedure for meetings of the conference 
of the parties to the convention on biological diversity.’ https://www.cbd.int/doc/legal/cbd-rules-
procedure.pdf accessed 14/9/18. 
12 Personal communication with a staff member of the SCBD (4/5/17). 
13 The SCBDs role in evaluating this information is discussed in chapter 4, section 4.7.2.1 and 4.7.2.2. 
14 Robin Churchill and Geir Ulfstein, ‘Autonomous Institutional Arrangements in Multilateral 
Environmental Agreements: A Little-Noticed Phenomenon in International Law.’ (2000) 9(4) American 
Journal of International Law 623, 623. 

https://www.cbd.int/doc/legal/cbd-rules-procedure.pdf
https://www.cbd.int/doc/legal/cbd-rules-procedure.pdf
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because they are free standing, distinct from states, distinct from existing IGOs and have 

their own law-making powers and compliance mechanisms.15 

French draws attention to the different meanings ‘autonomy’ can have, ranging from the 

complete non-involvement of States, which clearly for treaty institutions is not applicable, 

to an emphasis on the structural differences of the treaty institution or entity from Member 

States.16  By looking at how treaty institutions can be ‘distinct’, ‘separate’ or ‘detached’ 

from the State in some way is helpful to understand how they act autonomously.17 This 

research follows the idea of secretariats as being ‘semi-autonomous’ from States rather 

than completely separate from involvement of States as this would be impossible in the 

context of a ‘State-centric’ institution of an MEA.   I see that French’s framing of autonomy 

as a ‘detachment’ from the State can be applied not only to COPs but also to secretariats.   

I argue that the SCBD is detached in some ways from the CBD Member States. In 

Section 3.2.1 I conclude that the SCBD has been legally attributed by the treaty with 

powers which enable it to act independently from CBD Member States.  I argue that 

these powers are limited to some extent by the CBD COP Bureau. Although providing a 

‘check’ on the SCBD preparatory process, it is questionable how much of the SCBD 

activity the Bureau can in reality scrutinise.18 

3.4 International relations perspectives on the role of secretariats 
This section discusses how literature from IR understands the role of secretariats. Realist 

understandings are that IOs merely ‘do what States want’ with little freedom to act 

independently.19  Realists argue that international institutions are unable to alleviate 

anarchy’s constraining effects on inter-State cooperation.  This thinking is questioned by 

liberal institutionalists who argue that institutions can help States to cooperate.20  

Principal-agent theories understand IOs from rationalist perspectives as sub-servient 

agents that can be controlled to varying degrees by their principals, i.e., the Member 

                                                           
15 ibid. 
16 Duncan French, ‘Finding Autonomy in International Environmental Law and Governance’ (2009) 21(2) 
Journal of Environmental Law 255, 285. 
17 ibid 283. 
18 Siebenhüner (n1) 269.  In a personal interview with Siebenhüner, a member of the SCBD comments 
on the ‘rather large leeway it has in its operations’.  The limitations of the Bureau to effectively check all 
SCBD actions were expressed in a personal communication I had with a CBD COP delegate, Cancün, 
2016. 
19 Hans Morgenthau and Kenneth Thompson, Politics among Nations: The Struggle for Power and Peace 
(Revised by Kenneth Thompson. ed. McGraw-Hill 1993). 
20 Robert Axelrod and Robert Keohane, ‘Achieving Cooperation under Anarchy: Strategies and 
Institutions’ (1985) 38(1) World Politics 226; Kenneth Abbott and Duncan Snidal, ‘International 
regulation without international government: Improving International Organisation performance 
through orchestration’ (2010) 5 Review of International Organisations 315.  
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States.21   Principal-agent theories see autonomy of IOs as potentially being either a 

positive or negative feature because IOs have the ability to do good and harm.  Further, 

IOs as bureaucratic cultures can both resist change through entrenchment and introduce 

change by formulating new responsibilities.22  Barnett and Finnemore use a constructivist 

perspective to argue that IOs create ‘social reality’ through their ability to set the terms 

for debate, generate schemes of classification and definition, and set norms and 

standards.  They further argue that IOs may have the ability to influence State 

preferences.23 

The idea of autonomy in treaty institutions is contentious.  Hawkins suggests that IOs 

can act independently through ‘agency slack,’ which is characterised as unwanted 

independent action by an agent.24  Agency slack can be in the form of ‘shirking’, which 

is when the agent minimises the effort it exerts on the principals’ behalf or ‘slippage’ 

when the agent moves policy away from the principals’ desired outcome towards its own 

preferences.  Hawkins sees agency slack as an independent action by the agent which 

is different to autonomy.  Hawkins understands autonomy as, ‘the range of independent 

action available to an agent after the principal has established mechanisms of control for 

example by screening, monitoring and sanctioning mechanisms of the agent intended to 

constrain their behaviour’.25  Spaces for autonomy are created through: 

1) The difficulties of multiple principals monitoring and controlling agents.26 

2) Incomplete contracts. Under discretion-based delegation, the policy-making role 

of the agent is greatly enhanced, and the agent is left to decide how best to fulfil 

its mandates.27    

3) State principals may choose to endow the agent with some degree of 

independence because, ‘participation by even a partially autonomous, neutral 

actor can increase efficiency and effect the legitimacy of individual and collective 

actions. This provides even powerful States with incentives to grant IOs 

substantial independence’.28   

                                                           
21 Darren Hawkins, David Lake et al., Delegation and Agency in International Organizations (Cambridge 
University Press 2006). 
22 Barnett (n6) 6. 
23 Barnett (n6). 
24 Hawkins (n21). 
25 Hawkins (n21) 262. 
26 Roland Vaubel, ‘Principal-agent Problems in International Organizations’ (2006) 1(2) The Review of 
International Organizations 125. 
27 ibid. 
28 Kenneth Abbott and Duncan Snidal, ‘Why states act through formal international organizations’ (1998) 
42(1) Journal of Conflict Resolution 3, 5. 
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Barnett and Finnemore question the model of principal-agent and propose that theories 

from international politics understand secretariats as ‘active participants’ in international 

systems and not just the passive subjects of State power.29  From this view, secretariats 

are seen as autonomous actors that have, ‘ideas, agendas and preferences of their 

own’30.  

For Barnett and Finnemore, secretairats derive autonomy from States and act in their 

own capacity in two ways: 

1)  IOs have autonomy because they have the authority to decide goals and 

methods and they can go beyond what States delegate to them.  

2) IOs have autonomy because they have power through the control of money and 

information but also by the use of their authority to ‘orient action and create social 

reality’. IOs can use their authority to regulate current and future behaviour by 

States and other actors.31  

Sanford draws attention to the specific role of secretariats and describes them as ‘the 

Cinderellas’ of environmental treaty regimes.32   The important role that international civil 

servants play in treaty implementation, Sanford argues, has been neglected.33  Elsig 

suggests that secretariat autonomy is often an important ingredient to the success of an 

IO.34   

Autonomy can be seen as a ‘fable’ of environmental utopia and as a ‘threat’ to the 

fundamental operation of an effective State-based regime.  French proposes that the 

reality falls somewhere in-between.35   The workings of IOs and whether they have 

autonomy from States can be seen in different ways according to different theories.  The 

theories discussed above focus on IOs and help build a picture of how and why they 

might act independently. These theories, whilst not specific to secretariats, are useful in 

understanding them.   

 

 

                                                           
29 Barnett (n6). 
30 Barnett (n6). 
31 Barnett (n6) 6. 
32 Sanford (n3) 1. 
33 Sanford (n3). 
34 Manfred Elsig, ‘The World Trade Organization at Work: Performance in a Member-driven Milieu’ 
(2010) 5(3) The Review of International Organizations 345. 
35 French (n16). 
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Biermann and Siebenhüner conduct an empirical analysis of ten international 

environmental bureaucracies which they classify as intergovernmental organisations 

(IGO).36   The ‘outcomes’ of the IGOs; knowledge brokerage, capacity building and 

negotiation facilitation; are measured in relation to how they influence the behaviour of 

other actors such as national governments.  The outcomes are measured through 

different variables: dependent variables (cognitive, normative and capacity building), and 

independent variables (problem structure, polity and peoples and procedure).  The 

results from their case studies show that despite their outwardly similar institutional and 

legal mandates the influence of international bureaucracies varies.   This variation 

suggests that secretariats act in different ways.  

Siebenhüner applies this model to the SCBD and finds that it has significant influence on 

intergovernmental co-operative process. He attributes this to the ‘effective internal 

management’ at the SCBD. 37   He finds that the SCBD lacks capacity building functions 

and knowledge brokerage and explains this in relation to the limited formal autonomy of 

the SCBD, as well as the structure of the global biodiversity problem.  The SCBD 

functions included conference facilitation, documentation and service provision to the 

CBD COP.  For Siebenhüner, the SCBD has some influence on negotiation facilitation 

and initiated the inclusion of certain provisions on other international agendas, such as 

the ‘eco-system approach’.   However, for Siebenhüner, the SCBDs role in knowledge 

brokerage has little effect on external stakeholders and other actors (governments, 

businesses and NGOs).  This is explained by the lack of formal autonomy and limited 

ability for knowledge brokerage and capacity building.  He finds that the SCBD used a 

range of mechanisms to disseminate information such as the Global Biodiversity Outlook 

Reports, the Clearing House Mechanism, CBD website, secretariat reports, newsletters 

and handbook but this information was used by specific target groups only - national 

governments and some NGOs rather than the scientific community at large or business 

actors.  Its influence on capacity building was also seen as limited because it does not 

have control of allocation of funding for biodiversity projects, or powers to directly 

regulate Member States.38  In summary, Siebenhüner finds the SCBD to be supportive 

                                                           
36 Biermann (n1). 
37 Siebenhüner (n1).  
38 I see that the SCBDs role in capacity building has increased since Siebenhüner’s study.  See  COP 
decision XII/2 which welcomes the efforts of the Executive Secretary to further facilitate and promote, in 
cooperation with the secretariats of other biodiversity-related conventions and the implementing 
agencies of the Global Environment Facility, capacity-building support to Parties and indigenous and 
local communities for the effective implementation of the Convention and its Protocols. The COP also 
noted the need for continued capacity-building support to Parties, especially developing countries, to 
further enhance the implementation.  
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of negotiation facilitation through promotion of international co-operation, and that it 

diffuses selective knowledge to certain audiences.  However, this is not attributed to 

formal autonomy but to the effective internal organisation and style of leadership of the 

SCBD. 

This chapter also looks at the influence, and autonomy, of the SCBD but it differs from 

Siebenhüner both in time and perspective.  This research looks at the role of the SCBD 

a decade later and during this period the SCBD functions have evolved.  In relation to 

reporting, the SCBD has developed the format of national reports considerably beyond 

the ‘questionnaire style’ reports that were in place at the time of Siebenhüner’s study.39  

Whilst having no formal powers in relation to compliance, the SCBD influences how 

‘knowledge brokerage’ takes place and I argue is doing the most that it can within its 

boundaries to increase transparency and influence the ‘shared understandings’ of 

Member States at the COP to encourage implementation and compliance.    

This chapter looks at the autonomy of the SCBD from an international socio-legal 

perspective with a strong constructivist focus and the findings are different from 

rationalist perspectives.  I argue in section 3.3.2 that both the legal powers conferred 

upon the SCBD and the place of the SCBD as an ‘actor’ in the creation of shared 

understandings through decision-making at the CBD COP (section 3.7) demonstrate 

how the SCBD can act some-what autonomously.  Siebenhüner finds that the SCBD has 

little formal autonomy due to its limited mandate but I disagree with this in several ways.  

Firstly, the drafting of documents is seen, within the theoretical framework of interactional 

law, as a significant opportunity for autonomous activity and the SCBD has considerable 

influence on the creation of shared understandings at the CBD COP. Secondly, from this 

theoretical outlook, the SCBDs role in shaping shared understandings and influencing 

Member States is increasing as the format of national reports develops and the way 

information is presented back to parties becomes more transparent (section 3.7).40  

Thirdly, the role the SCBD plays in capacity building and project work on the ground, 

whilst not in the form of funded projects, does influence and shape actions taken by 

Member States and other actors (section 3.7).  I agree with Siebenhüner in relation to 

the importance of the SCBDs role in negotiation facilitation.  He finds that, ‘international 

cooperation and the support for negotiations and meetings is the field with the most 

obvious effects of the CBD Secretariat’.41    

                                                           
39 This is discussed in section 4.7.2.1 and 4.7.2.2 chapter 4. 
40 See section 4.7.2.2. 
41 Siebenhüner (n1) 266. 
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In my opinion, the influence of the role of the SCBD is downplayed by Siebenhüner.  He 

describes how some see the SCBD as a ‘lean shark’,42  and as, ‘very flexible’.  

Siebenhüner also talks of the, ‘rather large leeway that the SCBD has in its operations 

as compared to other COPs’.43 In my view, these observations of ‘informal autonomy’ 

are important and must be given equal consideration alongside the formal autonomy the 

SCBD has.  

Other IR research finds that international co-operation and the support for negotiations 

and meetings are the fields where the SCBD has the most obvious effect.  Ven Der 

Heijden finds the SCBD to be supportive at keeping parties at the negotiating tables even 

when there are conflicting interests, heterogeneous cultural backgrounds and differing 

levels of expertise.44  The CBD is also seen as a ‘highly inclusive process to NGOs’ which 

have an elevated status compared to other environmental conventions and are not just 

passive observers.45 The SCBD promoted inclusion of indigenous and local communities 

within Working Group 8j where have a similar role as government delegates, even 

though technically they are still observers.46 Further, the SCBD has been successful in 

including issues such as the ‘ecosystem approach’ within other international agendas.47   

From an interactional perspective, secretariats are important actors who are in a unique 

position to shape understandings at the CBD COP and more widely, for example within 

other MEAs and through capacity building in Member States.  Their unique position as a 

trusted, permanent body gives the SCBD a special position at meetings of the CBD COP 

and in the decision-making process. Hence, they can be seen as important actors whose 

ideas and agendas contribute towards the shaping of shared understandings.   

3.5 International political perspectives on the role of secretariats  
Jinnah tests O’Neill’s ‘agency diffusion hypothesis’ which proposes that agency is 

diffusing away from the State towards other actors.48  Jinnah examines the way in which 

four international secretariats manage regime overlap.49  She analyses documents and 

                                                           
42 Siebenhüner (n1) 269.  Personal interview conducted by Siebenhüner with SCBD member in 2003.  
43 Siebenhüner (n1) 269. 
44 Hein Anton Van Der Heijden, ‘Political Parties and NGOs in Global Environmental Politics’ (2002) 23(2) 
International Political Science Review 187. 
45 ibid. 
46 Siebenhüner  (n1) 266 In his stakeholder survey 74% respondents acknowledged the influence the 
SCBD to increase NGO participation in international policy processes. 
47 Siebenhüner (n1) 267. 
48 Kate O'Neill, Jörg Balsiger, and Stacy VanDeveer, ‘Actors, Norms, and Impact: Recent International 
Cooperation Theory and the Influence of the Agent-structure Debate.’ (2004) 7 Annual Review of 
Political Science 149. 
49 Sikina Jinnah, ‘Who’s in Charge? International Bureaucracies and the Management of Global 
Governance’ (Dissertation, University of California, Berkley 2008). 
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undertakes participant observation to look at four nested cases of overlap management, 

(including the international biodiversity regime) with a focus on secretariat contribution 

to the governance process.    

Her findings are two-fold:  Firstly, she finds support for the agency diffusion hypothesis 

and evidences that agency is diffusing away from the State towards other actors, such 

as NGOs, who can influence politics by reshaping underlying norms. She sees 

secretariats as much more than ‘administrative lackeys’ but as emerging political actors 

in their own right acting as ‘norm entrepreneurs’.50  Secondly, she finds that international 

secretariats are a non-governmental actor to whom agency has diffused in relation to the 

governance of overlapping regimes.  Her findings go against traditional views in IR of 

international bureaucracies as merely functionaries of their Member States.51   

In relation to the SCBD, Jinnah finds that the SCBD filtered, framed and reiterated 

strategic representations of the biodiversity-climate change linkage in a way that aimed 

to shape how Member States understand this linkage.  The SCBD strategically framed 

this linkage in a way that was more attractive to developing countries and, in this way, 

decreased the divide in views between developed and developing countries. It had no 

mandate to do this but acted within its discretionary limits to reconstruct shared 

understandings in this respect.52 

3.6 Thematic analysis 
This section presents the findings of the thematic analysis in Chapter 2, section 2.3.3 in 

relation to the SCBD.  It argues that the SCBD is an important actor in the creation of 

shared understandings at the CBD Cop and n this way shapes the legal obligations made 

there.  

3.6.1 Theme 1:  Autonomy from the State 
The dominant theme that emerged from the thematic analysis saw CBD COP decision-

making as autonomous from Member States through the participation and influence of 

non-State actors (Section 2.3.3 Figure 1).  The analysis identified groups of non-State 

actors as being particularly influential at the CBD COP; NGOs, the SCBD, and 

indigenous peoples and local communities. 

                                                           
50 Sikina Jinnah, ‘Marketing Linkages: Secretariat Governance of the Climate Biodiversity Interface’ 
(2001) 11(3) Global Environmental Politics 23. 
51 See section 2.2.2 for a discussion on functionalist theory in relation to COP which can also be 
extended to understandings of secretariats. 
52 Jinnah (n50). 
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3.6.2 Sub-theme 1.1:  SCBD’s influence on COP decision-making process    

The thematic analysis found the SCBD as having both ‘direct’ and ‘indirect’ influence at 

the COP.  

3.6.2.1 Sub-theme 1.1.1: Knowledge brokerage 
The SCBD was seen to have a direct influence on decision-making through drafting 

decisions, recommendations and writing up the conclusions of decisions made by the 

parties at meetings.  Further, the SCBD is seen as knowledgeable, has expertise, 

institutional memory and political awareness which gives them a key role in ‘knowledge 

brokerage.’ Some see the SCBD as ’improving the content’ of documents which also 

demonstrates its role in the construction of knowledge. Other see the SCBD as shaping 

the decisions taken at the CBD COP through drafting documents.    

For Interviewee LA6: 

The secretariat does have a big influence on COP decisions in a positive manner.  
They have the institutional memory and they can bring back decisions or actions 
from the past into discussions to enlighten and relate to the present, this is 
important in an environment where delegates constantly change.  They review 
text and documents and improve the content using their technical expertise.  The 
secretariat can give a policy political angle that is not reflected clearly otherwise.  
The senior leadership is involved in many other MEAs and can highlight good 
things from other conventions.  The senior leadership also has constant 
exchange with heads of State.  The secretariat can refine the agenda to enhance 
outreach and push things forward.   

For Interviewee INT12:  

The secretariat can shape and influence decisions.  This sounds manipulative 
but they have experience and an in depth understanding and they can shape 
decisions and produce helpful and useful drafts.  The parties can unpick these 
and support these. 

For Interviewee WEO11:  

Yes they have an influence because they draft the decisions, they are very 
knowledgeable people.  By having this knowledge and all the background and 
being the ones who write up the documents for COP and SSBSTA, ART 8j, etc. 
You are always a strong power, when you make the first draft of the decisions 
you can have a lot of influence in this way. 

For Interviewee WEO10: 

Yes they have a lot of influence indirectly.  They are preparing and organising the 
COP.  They give the colour of the COP and this is very, very important as the 
colour of the COP makes the noise and the sounds.  Different bodies come with 
lots of different views and the way the secretariat prepares these discussions is 
very, very important. 
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3.6.2.2 Sub-theme 1.1.2: Negotiation facilitation 
The SCBD are seen to influence decisions through their discussions with parties at the 

CBD COP, suggesting compromise text proposals and ‘whispering in’ their own text 

proposals.   Members of the SCBD sit in on all decision-making processes of the CBD 

COP ranging from large plenary and working group sessions to contact groups and 

friends of the chair sessions. During these sessions negotiators can struggle to reach 

agreed text, especially in relation to difficult decisions.  In such cases, SCBD members 

may openly suggest text to the parties to be agreed.53  Further, the SCBD may want to 

‘test’ an idea or way forward and ask a Member State to introduce this proposal and this 

is known as ‘whispering in.’54  This process is recognised by Jinnah in relation to overlap 

management where she comments that secretariats operate behind a ‘veil of legitimacy’ 

and find ways to channel their ideas through chair persons or Member States.55  Both 

these forms of influence indicate how the SCBD can act at times as a ‘norm entrepreneur’ 

and political actor in its own right.  For Interviewee WEO9:  

Yes absolutely the secretariat has an influence....They run around trying to get 
text agreed.  If a point is not clear and they say the text is not practical then they 
will suggest another text that the government might find more suitable.   

The activity of the SCBD is seen in a mixed light and not all delegates saw the influence 

of the secretariat as positive.  For Interviewee WEO8:  

The secretariat has a major influence, too much if you ask me.  The secretariat 
is much too powerful.  In a system where people are only negotiating every 2 
years, the secretariat plays a heightened role.  The secretariat writes draft 
documents and draft decisions, they set the frame for the decision then it is just 
tweaked by the parties. In the decision-making process the secretariat should not 
make suggestions on the floor, proposals should come from the delegates or co-
chair or friends of the chair however, proposals might be whispered in from the 
secretariat. It is problematic if they give their opinion or question too often. The 
secretariat tries to approach influential negotiators and they try to test ideas.  The 
secretariat is developing-country biased, the draft decisions are biased towards 
the developing countries.   

For Interviewee INT13:  

They have to project as a neutral party.  They do have their own positions.  This 
might influence the poorer countries. If ideas are imposed on countries this does 
not work.   

These quotes show how the autonomous activity of the SCBD can be seen in a positive 

light by some, but as problematic to others.  The influence of the SCBD brings to question 

                                                           
53 During the micro-ethnography of the decision-making process at CBD COP 13 (2016) I observed this in 
contact group and plenary group sessions.  
54 Personal communications with COP delegates, Cancün 2016 detailed instances of whispering in.    
55 Jinnah (n1). 
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the ‘democracy’ of the process.  The SCBD can steer and feed into the CBD COP 

decision-making, seen by some as ‘negotiation facilitation.56  Playing such an active role 

in negotiations can be seen as problematic because it steers CBD decisions towards the 

thinking of the SCBD rather than Member States.  

3.6.2.3 Sub-theme 1.1.3: Limits to autonomous activity by SCBD 
The thematic analysis shows limits or ‘checks’ to the SCBDs autonomy both in the 

requirement that Member States have to request actions by the SCBD, and the by the 

ability of Member States to ‘unpick’ text drafted by the SCBD.  Further, the States monitor 

the SCBD through the Bureau which engages with the SCBD and the chair regarding 

preparations for CBD meetings.  

Interviewee INT13 comments on an event at CBD COP13 where the SCBD was criticised 

by the parties for producing a document that it had not been requested to do so: 

Parties stress the need for them to make a clear request to the executive 
secretariat to produce a document and parties will stress if it has not been 
requested by the parties.   For example, the risk assessment document, this 
argument is still on-going.   

For Interviewee EEG5:  

The Secretariat indirectly influences the decisions of the COP. It is under the 
direct supervision of the Bureau.  

In summary, the thematic analysis shows the SCBD has a level of independence from 

States.  The SCBD influences the decision-making process in a number of ways.  It 

shapes and ‘colours’ the COP process through the drafting of documents including draft 

agendas, recommendations and by writing up the conclusions of negotiations. It plays a 

major role at meetings by interacting with parties and facilitating agreement.  It also 

influences negotiations by suggesting text in difficult negotiations and also by ‘whispering 

in’ proposals through States.  It has a bigger influence on developing countries and 

displays bias towards developing countries.  Limits to the autonomy of the SCBD were 

seen through the ability of parties to change the proposed text during meetings, the ability 

of parties to question activity by the secretariat at the COP and through the Bureau’s role 

during meetings. Overall, the data supports findings that the SCBD plays more than just 

a neutral role in negotiations and is an important actor in its own right, through its ability 

to draft documents and ‘whisper in proposals’.  

                                                           
56 Siebenhüner (n1). 



102 
 

3.7 Analytical outcomes of this chapter and theoretical underpinning 
This chapter uses doctrinal analysis, an inter-disciplinary review of literature and data 

from my thematic analysis to conclude that the SCBD acts with some autonomy, both 

formally and informally, from its Member States.  Section 3.2.1 analyses the legal powers 

given to the SCBD in relation to meeting preparation and document drafting which are a 

significant responsibility not conferred on all secretariats of MEAS.  This responsibility 

gives the SCBD considerable leverage to decide the direction of meetings.  Whilst the 

parties can ultimately change what the SCBD proposes (through the Bureau or CBD 

COP meetings), due to its expertise and trusted position, and the sheer volume of 

matters covered by the CBD, parties usually accept the SCBDs work and proposals. I 

suggest that the influence of the SCBD is significant and support Jinnah’s understanding 

of the secretariats as emerging political actors and norm entrepreneurs.     

I also argue that the SCBD plays an important role in supporting negotiations by 

facilitating international co-operation, and by supporting developing countries. The 

thematic analysis suggests that the actions of the SCBD go some way to address the 

underrepresentation of developing countries in the decision-making process. Sub-theme 

2.2.3 of the thematic analysis (section 2.3.3) highlights the difficulties poorer countries 

experience to effectively take part in CBD COP meetings, due to lack of resources and 

smaller delegations.   The doctrinal analysis demonstrates how the SCBD decides upon 

every day operational activity, how to disseminate information to the parties, and it has 

an important role in capacity building.  I conclude that the SCBD acts within its zones of 

discretion but this action is to some extent autonomous from Member States making it a 

semi-autonomous body.  

The merits of autonomous activity of the SCBD and more generally secretariats is a 

disputed area. In the following section, theories will be discussed from different 

disciplines that seek to frame and legitimise autonomous activity within secretariats.   

From traditional international legal perspectives, the degree of autonomy of secretariats 

depends upon the legal powers bestowed upon them by the treaty and by the COP, and 

if secretariats are seen as IOs that can use implied powers (see section 3.2).  For 

Bodanksy, each treaty institution can be considered on a spectrum depending upon its 

independence from the State.57 In this case, secretariats can range from IGOs with little 

independence from the State to IOs in their own right.  There is no definitive 

understanding in IL of where secretariats fall on this spectrum.  There is some support 

                                                           
57 Daniel Bodansky, The Art and Craft of International Environmental Law (Harvard University Press 
2011). 
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that treaty secretariats can be IOs because the SCBD can enter into agreements and 

contracts with other international bodies, and this read with the opinion of the UN Office 

of Legal Affairs (UNOLA) in relation to the UNFCC secretariat, strengthens the position 

that the SCBD is an IO.58   However, this legal opinion is not a precedent but it provides 

a useful interpretation of the position of secretariats within international governance 

processes. 

The VCLT does not mention the role of secretariats and it is hard to see how Art 31 & 32 

VCLT provisions can be helpfully used to understand secretariat activities.  The formal 

mandate of secretariats is limited compared to other treaty institutions such as COPs 

and the secretariat is not prime facie a ‘decision-maker.’ The lack of guidance in IL 

regarding institutional bodies such as secretariats means that traditional legal theories 

can go only to a limited way in formulating understandings of the autonomous activity by 

secretariats.   

Rationalists understand the work of IOs and secretariats predominantly through the 

‘principal-agent’ theory; where actors (principals) delegate work to others (agents) to 

maximise their gains and minimise their losses.59 Agents are not always subordinate to 

the principal and this relationship can be problematic.  Problems may arise if the agents 

have more knowledge than the principals, or if the goals between principal and agent are 

mismatched in some way.60  This theory acknowledges the autonomous activity of 

agents, such as IOs and some caution that they may expand and evolve in unintended 

ways.61  Principal-agent theory is criticised for failing to recognise wider forces in 

environmental governance such as structure and embeddedness.62  Further, if principal 

and agents share the same goals then the theory is defunct.63  

Weber’s sociological writings look at the role of bureaucracy in national democracy, for 

example, the importance of political party machines in managing electoral process 

amongst other examples.64   Weber did not directly write about international levels of 

governance, but his theories can be usefully applied to international secretariats.  In the 

                                                           
58 See discussion at section 2.2.2.  
59 Daniel Nielson and Michael Tierney, ‘Delegation to International Organizations: Agency Theory and 
World Bank Environmental Reform’ (2003) 57(2) International Organization 241.  
60 Michael Barnett and Martha Finnemore, Rules for the world: international organizations in global 
politics (Cornell University Press 2004). 
61 Ibid.  
62 Oscar Widerberg and Frank Van Laerhoven, ‘Measuring the autonomous influence of international 
bureaucracy: the Division for Sustainable Development’ (2014) 14 International Environmental 
Agreements 303. 
63 Michael Barnett and Martha Finnemore, ‘The Politics, power and pathologies of international 
organisations’ (1999) 53(4) International Organisations 699.    
64 Weber (n2).  
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Weberian sense, secretariats can be seen as ‘social organisations’ and a form of 

bureaucratic apparatus that have, ‘considerable autonomy, their own agendas and 

distinctive legitimacy.’65  The idea of secretariats as ‘social organisations’ challenges 

realist accounts of IOs as only instruments of State power.66 It also challenges rationalist 

views that States endow secretariats with rational-legal authority to reduce transaction 

costs of inter-State cooperation.67  In a rationalist sense, they would only be seen as 

‘diligent servants’ to their masters rather than acting independently of their masters.68  

Weber recognised bureaucratic organizations and their ability to act autonomously as 

part of ‘modernity’ alongside formal law and scientific knowledge.  He saw that 

bureaucratic apparatuses consisted of salaried professionals, hierarchically organized 

and often specialized in certain areas of competence, making decisions according to 

formal legal prescriptions.69  For Weber, bureaucracies are social structures and an 

inevitable part of modernity. But he feared the consequences of increased reliance on 

bureaucracies due to, ‘their obedience to abstract rules, fixed as law and executed by 

bureaucratic apparatus’.70  Weberian understandings of bureaucracies as social 

structures who can act autonomously, fits well with constructivist thinking of ‘shared 

understandings’ which can be formed both within the secretariat itself and which go on 

to influence the shared understandings formed during institutional meetings.   

I argue that the SCBD is not a ‘wholly subservient’ body to the CBD Member States.  The 

thematic and doctrinal analysis show how SCBD has been given considerable discretion 

to organise meetings; prepare documents and develop the style of national reports; 

facilitating agreement; and it plays an important role in negotiations. Under principal-

agent theory these roles can be seen to have been delegated to maximise gains and 

minimise losses of the Member States but it is my view that there are limitations in 

applying this theory to fully understand the autonomous activity of the SCBD.  

I see that interactional legal theory as applied to the SCBD helps to conceptualise its role 

in the organisational culture of the CBD.  Interactional legal theory explores the social 

context which shapes IO dynamics (see section 2.4).  From an interactional lens, the 

SCBD is as an important actor in the context of shaping shared understandings at the 

CBD COP.  Firstly, the SCBDs ability to produce and control knowledge is a key way in 

                                                           
65 Jens Steffek, ‘Max Weber, modernity and the project of international organization’ (2016) 29(4) 
Cambridge Review of International Affairs 1502, 1502. 
66 ibid. 
67 ibid. 
68 Touko Piiparinen, ‘Secretariats’ in Jacob K Cogan, Ian Hurd and Ian Johnstone (eds) The Oxford 
Handbook of International Organizations (Oxford University Press 2016). 
69 Weber (n2).  
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which secretariats can shape and influence shared understandings and decision-making 

at the CBD COP.71  Secondly, through its knowledge, the SCBD can disseminate norms, 

fix meanings by establishing acceptable behaviours, and classify persons and objects 

which gives them some control over reconfiguration of definitions and identities.72  I find 

that the SCBD actively works to promote implementation of the ATs, and reinforces the 

importance of implementation to Member States.  In my view the SCBD is a positive 

influence for biodiversity conservation and is pushing shared understandings which 

recognise the importance of achieving the ATs. 

3.8 Conclusion 
The exploration of the role of secretariats in this chapter finds that the SCBD is more 

than just an international bureaucracy or agent of States.  I argue that the SCBD is an 

important actor in the global governance of biodiversity with a unique position to influence 

shared understandings and it can influence the direction of decisions taken by the CBD 

COP.  Using a doctrinal analysis, an inter-disciplinary analysis of literature and the results 

of the thematic analysis I conclude that the SCBD acts with some autonomy from 

Member States.     

This degree of independence manifests in both direct and indirect ways.  The SCBD has 

direct powers through treaty provisions to enter into contractual arrangements with other 

IOs.  This supports the understanding that secretariats can be seen as IOs with the ability 

to use ‘implied powers’. The SCBD also has legal powers through the rules of procedure 

to draft documents for meetings of the CBD.  This gives wide discretion to the SCBD in 

framing agendas, which shapes the tone of CBD meetings. The thematic analysis 

highlights the considerable influence the SCBD has in shaping decision-making at the 

CBD COP through its role in meeting preparations.  Checks on the SCBDs role by the 

Bureau and the COP limit this role but, despite this, I still suggest the SCBD plays a key 

role in this way.  

I also argue that the SCBD indirectly influences decision-making at the COP as an 

‘important actor’ in constructivist terms.  The SCBD facilitates agreement between 

Member States in contentious negotiations, proposes text during difficult negotiations 

and whispers in suggestions to Member States.  These powers are not directly conferred 

upon the SCBD by treaty provisions but are ways in which the SCBD acts independently 

from Member States.  The trust placed in the SCBD, its technical expertise and 

                                                           
71 Jinnah (n49). 
72 Widerberg (n62) 305. 



106 
 

institutional memory saw most Member States happy with such action although some 

questioned the power of the SCBD to act in such a way.    

The active participation of the SCBD in the COP decision-making process is welcomed 

under interactional law because broad participation is a requirement in the construction 

and reconstruction of ‘true’ shared understandings.  A grounding of shared 

understandings are one of the requisite criteria for interactional law in the creation of 

legal obligations that will draw fidelity. I also suggest that the SCBD acts as a very unique 

actor and can be seen as a ‘guardian’ of the CBD.  It uses its knowledge, institutional 

memory and its trusted position to push States towards implementation of CBD 

obligations and helps to construct attitudes at the CBD COP that prioritise achievement 

of the goals of the CBD.  The SCBD also exerts influence in relation to the CBD reporting 

system which is the primary way in which the CBD seeks to promote compliance.   

Now that the extent of SCBD’s autonomy has been sketched out, chapter 4 explores the 

complexities of achieving compliance with international environmental law and critiques 

different theories which seek to explain compliance.  It uses the CBD as a case study 

and critiques its compliance approach in light of interactional legal theory.  The role the 

SCBD plays in compliance forms part of these discussions.  
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CHAPTER 4:  UNDERSTANDING COMPLIANCE IN INTERNATIONAL ENVIRONMENTAL LAW: 

A CASE STUDY OF THE CBD 
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4.1 Introduction 
The considerable body of Multilateral Environmental Agreements (MEAs) forms part of 

global attempts to change behaviours to halt or reduce environmental degradation.  The 

effectiveness of MEAs can be understood in different ways and effective compliance with 

legal obligations (often politically rather than scientifically decided) does not necessarily 

mean that environmental degradation will be stopped.1 None-the-less, compliance with 

international legal obligations would be a positive step in the right direction.   

There are different theories that seek to explain what draws States towards compliance 

with international legal obligations.  Equally important are theories which explain non-

compliance. Through the lens of interactional law and constructivism, States can be 

drawn to compliance, through (i) the internal nature of legal norms; (ii) the creation of 

genuine shared understandings in legal decision-making fora; and (iii) using compliance 

mechanisms fostered in shared understandings. In chapter 3 I argue that the CBD 

decision-making approach fails to fulfil certain required elements for legitimate process 

according to the interactional theory of law.  In this chapter I argue that the compliance 

approach adopted by the CBD, which uses reporting and transparency to promote 

compliance, is not working.  I argue that the reporting mechanism used by the CBD is 

not effective because it is not fully transparent particularly in relation to how States are 

progressing towards the Aichi targets (ATs).  I see that this places limits to the ‘practice 

of legality’ of the CBD regime because there are very limited forms of ‘practice’ relating 

to compliance.2  The review of national reports lacks individual accountability and 

therefore it is not clear how individual Member States are progressing in terms of fulfilling 

the ATs and hence there is less opportunity for those States to be ‘persuaded’ and 

supported in order to achieve compliance. Further, the CBD uses no means to address 

non-compliance by Member States.  Despite efforts by the CBD Conference of the 

Parties (CBD COP) and the Secretariat of the CBD (SCBD) to develop better ways in 

which information is gathered and used within the CBD and to promote capacity building, 

this has not achieved the desired result of achieving the CBDs aims.  This theoretical 

critique of the CBD’s compliance approach offers an explanation for the predicted failure 

to achieve the ATs, which form the current Strategic Plan for Biodiversity 2011-2020.    

This chapter addresses the following questions:  

1) Why are the nature of legal obligations relevant to compliance? 

                                                           
1 See discussion below in Section 4.4. 
2 See discussion on practices of legality in section 4.4. 
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2) What are the different ways that legal obligations from IL are framed and 

understood?  

3)   How do theories that seek to explain compliance relate to different 

understandings of legal obligation?  

5) What approach does the CBD regime foster in relation to compliance and is it 

compatible with an interactional understanding of law?  

6)   How could compliance be better achieved by the CBD? 

This chapter looks, firstly, at how understanding legal obligation is relevant to 

understanding compliance (section 4.2).  Secondly, it discusses how the actors involved 

and the processes in creating legal obligations are viewed in different ways according to 

different theoretical perspectives (section 4.2.1 and 4.2.2), and how these different ways 

of thinking lead to different theories of compliance (sections 4.3-4.5).  Thirdly, it describes 

the compliance approach taken by the CBD (section 4.7).  Fourthly, it critiques the CBD’s 

compliance approach according to the theory of interactional law (section 4.8).  This 

critique uses a doctrinal analysis and draws upon empirical evidence to gain a deeper 

understanding of how the CBD regime attempts to achieve compliance. Lastly, it 

discusses ways in which compliance in the CBD can be strengthened according to the 

theory of interactional law (section 4.8).   

4.2 The nature of legal obligations and how they relate to compliance  
This section considers different ways in which legal obligation can be understood in 

relation to compliance.  There is considerable academic discussion on theories of 

compliance and the importance of strong enforcement mechanisms to increase the 

effectiveness of International Law (IL).3  Emphasis on enforcement supports a positivistic 

view of legal obligations which sees enforcement as key.4  Other understandings of legal 

obligation suggest that alternative means of achieving compliance are more appropriate 

and effective.5  Understanding legal obligation more fully lays the foundations upon which 

                                                           
3 Johanna Rinceanu, ’Enforcement Mechanisms in International Environmental Law: Quo Vadunt?’ 15 
(2000) Journal of Environmental Law and Litigation 147; Mary Ellen O'Connell, ‘Enforcement and the 
Success of International Environmental Law (International Environmental Laws and Agencies: The Next 
Generation)’ (1995) 3(1) Indiana Journal of Global Legal Studies 47; Kenneth O Abbott and others, ‘The 
Concept of Legalization’ (2000) 54(3) International Organization 401. 
4 John Austin and Wilfrid Rumble, The Province of Jurisprudence Determined. Cambridge Texts in the 
History of Political Thought (Cambridge University Press 1995); George Downs, David Rocke and Peter 
Barsoom, ‘Is the good news about compliance good news about cooperation?’ (1996) 50(3) 
International Organization 379. 
5 For managerial theories see Chayes (n47); Abraham Chayes and Antonia Chayes, ‘On Compliance’ 
(1993) 47(2) International Organisation 175.  For theories focusing on legitimacy of legal obligations see 
Thomas Franck, ‘Legitimacy in the International System’ (1998) 82(4) AJIL 887; Jutta Brunnée and 
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effective compliance mechanisms can be built. The advancement of theories in relation 

to legal obligation are relevant to compliance because unless an ontological and 

epistemological position is taken in relation to legal obligation, there is no sound basis 

for discussions surrounding theories of compliance or, indeed, non-compliance.  

Compliance is therefore not a ‘free-standing’ concept but is directly linked to theories on 

the nature and operation of the law to which it relates.  Different theories will have 

significantly different notions of what legal obligations are, and what compliance is and 

how best it can be achieved.6    

To understand and take a position on the ‘nature and operation of law’ and what creates 

a legal obligation, it is helpful to consider both theories from IL and International Relations 

(IR).  IR theories have different understandings of legal obligations than those 

traditionally found in law and look to provide conceptual frameworks within which 

relationships between States can be analysed.  Inter-disciplinary approaches are 

recognised to enrich debates on IL and theories from IR can deepen understandings of 

the causes of, and potential legal responses to international problems and the role of 

particular institutional arrangements.7   That said, caution must be taken when using 

inter-disciplinary approaches to avoid repetition and misinterpretation of key 

understandings of IR which might result in only identifying vague similarities between IR 

and IL.8   

In relation to understanding the nature of legal obligations through different theoretical 

frameworks, two important questions should be considered as proposed by Abbott and 

Snidal:9  

i) Who are the relevant actors whose decisions and conduct shape outcomes? 

                                                           
Stephen Toope, ‘Interactional law and compliance: law’s hidden power’ in Jutta Brunnée and Stephen 
Toope (eds), Legitimacy and Legality in International Law. An Interactional Account (Cambridge 
University Press 2010) 104. 
6 Benedict Kingsbury, ’The Concept of Compliance as a Function of Competing Conceptions of IL. (A 
Symposium on Implementation, Compliance and Effectiveness)’ (1998) 19(2) Michigan Journal of 
International Law 345, 346. 
7 Anne-Marie Slaughter, Andrew Tulumello, and Stephan Wood, ‘International Law and International 
Relations Theory: A New Generation of Interdisciplinary Scholarship’ (1998) 92(3) American Journal of 
International Law 367; Philip Liste, Jutta Brunnée and Stephen J. Toope, ‘Legitimacy and Legality in 
International Law’ (2011) 22(2) European Journal of International Law 589; Kenneth Abbott, ‘Toward a 
Richer Institutionalism for International Law and Policy’ (2005) 1 Journal of International Law and 
International Relations 9. 
8 ibid (Slaughter) 274. 
9 Kenneth Abbott and Duncan Snidal, ‘Hard and Soft Law in International Governance’ (2000) 54(3) 
International Organisation 421. 
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ii) What are the factors and processes that cause, influence or constitute decisions, 

actions and outcomes?  

In the following sections, these questions frame a debate on how different theoretical 

positions understand the importance of different actors in IL and what they understand 

the important factors and processes and outcomes are in the creation of legal 

obligations.  Some of the major schools of IR theory are discussed in comparison with 

the traditional legal theory of positivism. 

4.2.1 Who are the relevant ‘actors’ in creating international legal obligations from 

different theoretical perspectives? 
This section considers Abbott and Snidal’s first question and looks at whom different 

theories view as the relevant actors whose decisions and conduct shape outcomes.10  

Traditionally lawyers have taken for granted and assumed the existence of an objective 

form of legal obligation arising from legal doctrinal sources.11  Positivism, originally 

developed in relation to domestic law, reveres the State as the ultimate, objective source 

of power and views law as residing only in the official acts of government with coercive 

power.12  Traditional legal positivists such as Hobbes require the ultimate power and 

sanctions of the sovereign State or its official government entities to make laws 

objective.13   

This position has similarities to rationalist theories in the sense that they also see the 

State at the centre of international affairs.  Positivism differs in that it focuses on the 

importance of systems of law-making whereas IR focuses on power relations between 

States.  Rationalist methodology sees that the principal actors, i.e., States, pursue their 

own interests and goals through ‘calculated choices’ and ‘means-end rationality’ subject 

to limitations on their decision-making capacity and external constraints.14  IL is not well 

incorporated under these theories and is largely seen as ‘epiphenomenal’ to the interests 

of States or a creation of interest-based bargaining.15  These theories do not see that 

legal rules can constrain power and are therefore highly sceptical of IL.16  

                                                           
10 Abbott (n9). 
11 Austin (n4). 
12 Paul Schiff Berman, ‘From International Law to Law and Globalization’ (2005) 43(2) Columbia Journal 
of Transnational Law 485, 492. 
13 David Dyzenhaus and Thomas Poole, Hobbes and the Law (Cambridge University Press 2012). 
14 Duncan Snidal, 'Rational Choice and International Relations' in Walter Carlsnaes and others, (eds), 
Handbook of International Relations (Sage 2002).  
15 Kenneth Abbott and Duncan Snidal, ‘Values and Interests: International Legalization in the Fight 
against Corruption’ (2002) 31(1) The Journal of Legal Studies 141. 
16 David Bederman, Review of, Anthony Clark Arend, Constructivism, Positivism, and Empiricism in 
International Law: Legal Rules and International Society, (2001) 89 Georgetown Law Journal 469,473. 
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This ‘egoistical’ understanding of States as actors who pursue their interests even at the 

expense of others differs from predominant understandings within IL.17 Rationalist 

theories encompass solely State interest and fail to take account of ‘values’ and moral 

drivers that lead to the creation of international legal obligation.18  Without considering 

how the identity and interests of States are formed, theories of change cannot be 

encompassed.19  

International legal scholars have been criticised for being ‘utopian’ and for focusing on 

policy prescriptions and having idealistic tendencies.20  However, I would argue that both 

values and interests are significant in IL and these are expressed by different ‘actors’ 

which influence the State in international legal decision-making processes.  I see that 

the role of a range of actors is significant in the creation of IL.  Understanding how actors 

shape IL and, in turn, how their identity and interests can be shaped by legal institutions 

such as the COP is key to understand processes of change.   Abbott comments that IL 

and legal institutions depend on the, ‘intertwined interaction of values and interests…law 

both reflects (and shapes) the values and serves (and shapes) the interests of those it 

governs’.21  

Liberal institutionalism goes some way to addressing how actor identity is formed.  This 

theory shares the rationalist mentality that State actors are pursuing their own rational 

interests in an anarchic system to maximise their own position and gains, but it differs in 

that it considers what shapes State preferences. Societal ideas, interests, and institutions 

are all seen to influence State behaviour by shaping State preferences. Liberal 

institutionalists understand that other ‘value actors’ are important such as individuals, 

businesses, NGOs and other non-State actors because they shape State preferences.  

Collective preferences are determined (primarily at the State level) not by objective 

conditions but on the demands of private actors on the nation State.22  States become 

collective agents that further the aggregate interests of their members.23 In this sense, 

internal governance structures become important such as the ability of different actors 

to input and influence government officials and how domestic and international politics 

                                                           
17 Abbott (n 15). 
18 Abbott (n15). 
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interact.24  Further, liberal understandings can be applied to international institutions and 

how different actors involved in institutional processes can be seen to transform State 

identities and interests. 

Constructivist understandings can also be used to consider the processes that shape IL.  

These understandings have a very different view on the position of actors to rationalist 

debates.  Constructivists do not see actors with objective identities or interests.  

Constructivists understand that the ‘rationality’ of actors is dominated by different social 

constructions of reality.  Context specific ‘social structures’ influence the rationalities and 

identities and interests of actors such as States, institutional bodies, agencies and 

NGOs. Actor identities and interests are constructed in the form of shared subjective 

understandings.  The social structures which create ‘meaning and social value’ are 

therefore more influential than the actors or agencies themselves.25   

Under constructivism, international actors are seen to acquire identities, and role specific 

understandings about self, through participation in collective meanings.26  Actors behave 

in conformity with the identities, values and norms to which they have been socialised 

and which they have internalised.27  Actors perform within the legal decision-making 

process according to their socially constructed values and identities.  In this way, actors 

can be understood as the products of the social structures themselves.  This contrasts 

with the rationalist position where State actors are seen as objective agents and ‘control’ 

the structures in the competitive pursuit of their own interests. 

The legal theory of global administrative law (GAL) recognises that actors beyond the 

State are important in shaping IL.  GAL sees institutions themselves as important actors 

and recognises that International Organisations (IOs) play a role in setting international 

agendas.28   It recognises other actors as active bodies within the global administrative 

space (GAS).  These include informal groups of officials, private international standard 

setting bodies, public-private partnerships, NGOs, national governments and 

intergovernmental organisations.  The decisions that these bodies make can form GAL 
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but due to the lack of a distinct means of accountability, concerns are raised over the 

legitimacy of GAL.29  

This section shows how theories see different actors as important in shaping legal 

obligation.  Rationalist theories are interested in the power dynamics occurring between 

different States and how these shape the decisions made.  Liberalists also view the State 

as the ultimate decision-maker but understand that its values and interests are influenced 

by non-State actors. Constructivism places less emphasis on the role of different actors 

and their ‘rational’ behaviour but more on the processes that shape actor’s behaviour 

and how this is very context specific. The theory of GAL recognises different actors being 

important in the creation of GAL and realises the importance of institutional bodies 

themselves as independent actors.  

There are clear differences between the theories in their understandings of which actors 

are important and this in turn creates variation in understandings of the nature of legal 

obligation and compliance. Positivism understands States as the principal actors within 

law-making arenas and legal obligations backed by sanctions are seen to draw 

compliance. Liberalists and other IR theories see that States are the principal actors and 

that it is not the nature of law and legal obligation that draws States to compliance. 

Instead they see the power dynamics between States acting in pursuit of their own 

interests as the driving factor and if a State ‘complies’ with a legal obligation is 

coincidental, the legal obligation in this sense is irrelevant.  GAL sees IOs themselves 

as important actors and active bodies that create a distinct type of law, GAL.  It 

recognises that non-State actors are influential within IOs and the Global Administrative 

Space (GAS) but theories on compliance within the GAS are less clear.  

Constructivism places less importance on the identity and role of actors at the COP but 

looks towards the shared understandings created by all the actors at the COP and how 

these shared understandings are reflected in the legal norms created at the COP.  

According to this theory, the processes of interaction that create shared understandings 

are key to creating legal norms that draw compliance.   

4.2.2 What are the ‘factors and processes that cause, influence or constitute decisions, 

actions and outcomes’ according to different theoretical perspectives? 
This section considers Abbott and Snidal’s second question and discusses how theories 

understand, differently, the factors and processes that cause, influence or constitute 
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decisions, actions and outcomes.30 Hard legal positivism is based upon three 

assumptions.  Firstly, as discussed in the previous section, it requires law to be created 

by the sovereign State(s). Secondly, it understands legal obligations as valid when they 

emanate from recognised sources (such as legislatures or courts in domestic law and 

through treaty and custom in international law). Thirdly, there is no necessity for law 

under traditional conceptions of this theory to conform to any moral standard.31   

Under positivism, international legal obligations are understood as normative and key to 

controlling State behaviour.  IL can be generated through legitimate sources such as 

State-centred institutions and mechanisms that are recognised as valid international 

legal sources. IL is largely created by treaties and customary IL.  The importance of 

recognised sources is therefore paramount as opposed to the content of the legal 

obligation.32  Hard positivism does not consider social factors that affect the nature of 

legal obligations nor their merit or legitimacy.  A positivist understanding of law implies 

that law can be objective and somehow transcend the social.33  

Hobbes understood law as being the expressed will of the sovereign, but there are 

different interpretations of positivism.34  Austin35, Bentham36, Hart37 and Raz38 developed 

different understandings of positivism and there is diversity within the positivistic theory 

particularly in relation to morality and law.   

In the context of IL, from a hard positivist stance the lack of a global enforcement 

mechanism is problematic, and without a global enforcement body IL is seen as not much 

more than vague commitments.  Austin saw legal means of enforcement as essential to 

the effectiveness of a law.39  This understanding is less influential today and legal 

philosophers such as Hart were among the first to critique such understandings of law. 

This critique is on the basis that in many modern societies it is difficult to identify a 

‘sovereign State’, and that most legal systems include rules that don’t impose sanctions 
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but empower officials or citizens to do certain things and these amount to more than just 

social obligations but to law.40  

A positivistic understanding sees important processes as law making through custom 

and treaty, further there is a clear distinction between international sources of law and 

domestic sources. The blur between international and domestic law and policy is 

however increasingly visible and legal norms can be seen to arise from sources other 

than treaties and custom, which lends question to the relevance of this theory. In today’s 

world the positivist understanding of distinct dual jurisdictions does not fully capture the 

workings and influence of IL.  In reality, IL is not separate or entirely distinct from 

domestic law and in practice the two overlap and are interwoven.  Also, international 

legal obligations may originate from non-traditional sources (such as IOs), have direct 

influence on domestic law and policies, or indirect effects.  Further, international courts 

and tribunals play an important part in clarifying points of IL at the domestic level.41 These 

are examples of why traditional positivist theories of IL cannot fully encapsulate its actual 

forms and functions.  For Alvarez: 42  

We continue to pour an increasingly rich normative output into old bottles labelled 
‘treaty’, ‘custom’ or (much more rarely) ‘general principles.  

Kingsbury’s theory of GAL attempts to overcome this dilemma and supports the 

understanding that legal obligation s created through non-traditional processes such as 

through treaty institutions are a distinct type of law, GAL.43    He sees IOs, as well as 

other actors, as operating within the GAS. This is a space that transcends and is distinct 

from international and domestic jurisdictions.  The output from treaty bodies are 

examples of legal obligation s created from non-traditional sources.  Recommendations, 

decisions, guidelines, best practices and national policy assessments are all examples 

of normative outputs from COPs and whilst they are not from traditional sources of IL 

they can be argued to be a form of GAL.  These outputs are influential internationally 

and can have effect domestically even if not officially ratified and implemented at the 

State level, and to label them as ‘non-law’ does not adequately explain their impact.  The 

influence of COP decisions raises questions as to how to place such legal obligations in 
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an international legal context because their existence and effect go against many 

traditional understandings of IL.  For Kirsch and Kingsbury:44  

Central pillars of the international legal order are seen from a classical 
perspective as increasingly challenged: the distinction between domestic and IL 
becomes more precarious, soft forms of rule-making are ever more widespread, 
the sovereign equality of States is gradually under-mined, and the basis of 
legitimacy of IL is increasingly in doubt.    

It is increasingly recognised that IOs show some level of autonomy from Member States 

and perform functions that are not easily understood using traditional approaches to IL. 

In this sense they become important actors themselves with some independence from 

the Member States that created them.  The role of IOs in regulation and administration 

is considered an example of the GAS.45  

Kingsbury observes that much of global governance can be understood in terms of 

regulation and administration.  Within the GAS, administrative functions are performed 

between officials and institutions on different levels (often in a global rather than national 

context).  This includes the binding decisions of IOs, non-binding agreements in 

intergovernmental networks, domestic administrative action regarding global regimes 

and public-private regimes. For Kingsbury:46  

The strict dichotomy between domestic and international has largely broken 
down, in which administrative functions are performed in often complex interplays 
between officials and institutions on different levels, and in which regulations may 
be highly effective despite its predominantly non-binding forms.   

Limitations to this theory include the lack of accountability of IOs.  If IOs are bodies 

performing public functions, but mostly there are not means by which to hold them 

accountable, how can GAL be legitimate?  Further, GAL theory does not provide a 

means by which to understand the interaction between traditional sources of IL and GAL.    

Other non-legal theories such as constructivism introduce a different way of 

understanding the ‘workings’ of IOs such as COPs.  Constructivism places greater 

emphasis on the ‘factors and processes that cause, influence or constitute decisions, 

actions and outcomes.’  This theory lends itself well to ‘social’ interactions within COPs 

but, in legal terms, this can be problematic because constructivism can diminish the role 

of law to such an extent that it becomes defunct. Processes and the social mechanisms 

of law’s influence become more important than the legal obligation s that IL creates.  
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Legal rules and obligation s are understood to operate by changing interests and thus 

reshaping the purposes for which power is exercised.47 

For Ruggie, ‘Legal and social norms are influential, but less because they regulate 

behaviour than because they constitute identities and preferences.’48  Constructivists see 

that international institutions are important not because they are objective passive bodies 

used as a means for States to interact but because they contain certain social 

meanings.49  The dominance of States within this structure may be recognised, but this 

is understood as a reflection of society rather than as a necessity for law making. States 

are not seen as simply acting in pursuit of rational interests, but State action and 

dominance is constructed from a complex and specific mix of history, ideas, norms and 

beliefs. Therefore, the focus on the social context in which international relations occurs 

is important because it determines and shapes how States act.   

The role of institutions is based on constructed attitudes, in other words, institutions are 

important not because they are pursuing the interests of the State but because they 

reflect the attitudes of the particular social group which includes non-State actors as well. 

For Slaughter:50  

The perception of friends and enemies, in-groups and out-groups, fairness and 
justice all become key determinants of a State’s behaviour.  

Further, international institutions can be seen as actors in their own right and may seek 

to pursue their own interests - which at times may conflict with the States that created 

them.51  

Constructivism perceives that States and other actors’ identities are created (at least in 

part) through interaction and, in this way, it also provides a framework within which it is 

possible for the identities and interests of States and other actors to change through 

interaction.52   Constructivists are therefore interested in how knowledgeable practices 

constitute subjects, which is not far from the strong liberal interest in how institutions 

transform interests.53 
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Hence, IL can no longer only be poured into the traditional bottles of ‘treaty’, ‘custom’ 

and ‘general principles’. Different theories place importance on different ‘factors and 

processes that cause, influence or constitute decisions, actions and outcomes’. New 

bottles are needed to encompass theories which recognise non-traditional sources of IL 

such as international legal obligations arising from treaty institutions.  

4.3 Positivism, hard and soft law, legal obligations  
The previous section has discussed ‘who’ makes IL and the different ‘processes’ that 

can be seen to create IL from different theoretical perspectives.  The following section 

discusses the frequently used definitions for legal obligation; hard and soft law and legal 

norms and relates them to different theoretical perspectives. 

Positivism sees that legal obligations are divided into two categories, hard and soft law.  

A ‘true’ law is typically seen as a hard law created through recognised law-making 

procedures, which contain legal obligations of a formally binding nature, and which if not 

followed will invoke sanctions.54  The lack of enforcement mechanisms used in 

International Environmental Law (IEL) supports traditional positivists who view IL as 

‘epiphenomenal’.55  From this standpoint, most IEL would be described as ‘soft’ law. This 

is problematic because if a law is ‘soft’ and not ‘binding’ then it is questionable if it is a 

law at all.56     

Positivist frameworks have evolved that understand IL can be ‘hard’ law. Abbott and 

Snidal describe hard IL as, ‘a rule or commitment to which States are legally bound in 

the sense that their behaviour is subject to scrutiny under the general rules, procedures, 

and discourse of IL, and often of domestic law as well.’57  In this way, hard, ‘binding’ law 

can be seen as, ‘laws that are precise (or can be made precise through adjudication or 

the issuance of detailed regulations) and that delegate authority for interpreting and 

implementing the law’.58  The ‘bindingness’ of a law can be seen in relation to the 

authority it holds as opposed to the means of enforcement available.  A law is not binding 

because there is a means of enforcement available, but it is binding and therefore it will 
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be enforced.59 From this viewpoint, some IL can be seen as hard law, and strongly 

worded treaty provisions such as ‘shall’, require States to adjust their behaviour and are 

generally recognised as containing binding legal provision.  

Many MEAs contain provisions that are not worded in a way that can be seen under 

positivism to bind States. In these cases, legal obligations are often described as ‘soft 

law’.  These include softly worded treaty provisions and the products of the activity of 

institutional bodies (such as COPs), including decisions, recommendations, guidelines, 

principles, norms, standards or codes of conduct and policy declaration.  Some legal 

positivists see soft law as legal obligations that are not formally binding but may none-

the-less have legal significance.60  Regulation of the environment is a highly political 

issue and is often dealt with through softer legal approaches.  Bodansky describes the 

blurred line between law and politics as being particularly acute in international 

environmental law (IEL), which often leads to issues being addressed in a pragmatic, 

non-legalistic way.61 Abbott and Snidal discuss the widespread use of ‘soft’ law by 

international actors to order and solve their specific substantive and political problems 

because ‘soft’ law offers superior solutions.62  

Despite their lack of apparent ‘bindingness’, soft laws have the ability to be normative in 

that they guide and influence behaviour by providing reasons for action.63   Further, they 

are easier to negotiate than hard law and so may contain better provisions; are less 

costly to legislate; provide more effective ways of dealing with uncertainty; and allow 

actors to learn about the impacts of the agreement over time.64  They also facilitate 

compromise and cooperation between parties with divergent interests.65   The ability of 

soft law to be normative and draw compliance requires a move beyond positivist 

understandings of law to other theories which help to explain when hard or soft law can 

change State behaviour.  A focus solely on legal doctrine sets IL in a cycle of repeated 

mistakes because wider social forces that ultimately lead to the success or failure for 

legal obligations to achieve compliance are not fully considered.  The positivist focus on 

the ‘bindingness’ of law at the ‘enactment’ stage ignores the effect law has when it is 
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implemented.66   This largely avoids the complex issue of lawyers taking a theoretical 

position within many competing theories about IL and its effect.    

The actual effect of international legal obligations, hard or soft, is difficult to determine 

due to limited empirical evidence.67  That said, empirical research demonstrates both 

that international ‘hard law’ does not necessarily achieve compliance,68  and that 

international soft law can.69 Separately, international soft law can contain specific 

national implementation objectives.70  These findings do not fit easily with the legal 

positivist view that if international obligations do not form part of a treaty or reflect existing 

customary law then they are purely political or moral documents.71  It suggests that legal 

obligations originating from non-traditional sources, or ‘soft’ law, can be normative and 

achieve compliance and are important in international relations.  

Thinking in the binary terms of ‘hard’ and ‘soft’ law can imply that laws are either strong 

or weak, good or bad, workable or unworkable.  In this sense, the terminology, whilst 

widely used, is unhelpful.  For Bodansky, legal norms can be understood as, ‘community 

standards that aim to guide or influence the behaviour of States, institutions and private 

actors.’72  Bodansky argues that one element of making a legal norm strong is not the 

ability to sanction violations in traditional ways or that a legal norm can be applied by 

courts; instead, what matters is the ‘state of mind’ of the actors that comprise the relevant 

community to a legal norm.73 The sense of ‘legal obligation’ conferred upon actors to 
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comply with a norm is what confers weight upon it and this is why States are more likely 

to comply with legal rather than non-legal norms.  Further, legal norms can be seen on 

a continuum and differ on many dimensions, not only relating to legal quality.74 Thinking 

in terms of legal norms removes the constraint of hard or soft categories pertaining only 

to how they have been enacted.  Other things are important and confer a sense of legal 

obligation, and this way of thinking helps to incorporate understandings that ‘soft’ laws 

can be effective and lays the foundations for a more diverse range of compliance 

theories.  

4.4 Theories from international relations and international law of compliance and how 

they relate to different understandings of legal obligation  
The following sections discusses different theories of compliance.  The way in which 

theories see legal obligation creates different theories of how best to achieve compliance 

with IL.  Compliance most commonly refers to the correspondence of behaviour with 

legal rules.  Legal rules are understood as distinct from non-legal rules because the aim 

of law is to produce compliance with its rules and the rules set the standard by which 

compliance is measured.75  In this research the definition of compliance proposed by 

Young is used, which is as follows:76  

Compliance can be said to occur when the actual behaviour of a given subject 
conforms to prescribed behaviour, and non-compliance or violation occurs when 
actual behaviour departs significantly from prescribed behaviour.  

Compliance is closely connected to, but separate from, the concepts of implementation 

and effectiveness.  Implementation concerns the process of putting international 

obligations into practice (the passage of legislation, creation of institutions and 

enforcement of rules).77  Implementation of international obligations is therefore a step 

towards compliance but does not ensure compliance and compliance may occur without 

implementation.  
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Effectiveness can be defined in different ways.  This research understands effectiveness 

as, ‘the degree to which a rule induces change in behaviour that further the rule’s goals’.78  

This is different from the concept of effectiveness in the sense of improving the State of 

the underlying problem.  In relation to the CBD, it is questionable that its provisions and 

current strategic plan have the ability to halt biodiversity loss and therefore its 

effectiveness even if compliance were to be achieved is questionable.79  This is the case 

with many international agreements, while setting minimum standards in IL is a positive 

step, these standards may not necessarily influence the behaviour of States or supply 

an ‘effective’ framework that will resolve the underlying problem.80  The following sections 

look to the main theories of compliance from the discipline of IR.  

4.4.1 Rationalist theory, and ‘coincidental’ compliance with legal obligation  
Rationalist theories do not recognise legal obligation at all and understand that States 

(or other actors) act in a rational pattern to maximise their own position and gains.81  

States are seen as an inherent feature of the international world and the principal actors 

in world politics and international relations are governed by power.  Rationalist theories 

do not recognise that change in State behaviour and State action necessarily flows from 

law. They take a position where IL is seen as irrelevant or ‘epiphenomenal’.82   Legalities 

do not constrain power.  States act in pursuit of their own self-interest in international 

matters to survive in a world of anarchy.83  Goldsmith and Posner, for example, argue 

that it is State interest that determines compliance.84  States act in pursuit of security and 

survival and powerful States set the agenda of inter-State co-operation.  Whilst States 

may cooperate and make legal commitments it is the powerful who set the terms of these 

commitments.  Legal institutions and their influence therefore depend upon the 

underlying power realities and IOs are little more than reflections of State interests.85   

Pursuit of power is the primary factor influencing inter-State relations and the decisions 

taken at the global level, some of which form the body of IL.86  Power dynamics and 

pursuing actions in their self-interest motivates States to act in certain ways.  State 
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actions may coincide with compliance with international legal obligations, but this is 

because these actions are in the self-interest of States rather than because the law has 

any power to draw States to comply.87   The concepts of hard and soft law are 

superfluous to the workings of international life and rationalist theories significantly, if not 

entirely, diminish the role of IL. For Koskenniemi:88 

The doctrinal outcomes often seem irrelevant. In the practice of States and 
international organisations these are every day overridden by informal, political 
practices, agreements and understandings.  If they are not overridden, this 
seems to be more a matter of compliance being politically useful than a result of 
the ‘legal’ character of the outcomes or the methods whereby they were received. 

From a rationalist perspective, compliance with IL can be understood only as the result 

of legal obligations furthering the interests of States. 

4.4.2 Enforcement theories of compliance    
Enforcement theorists see the matter of compliance as a choice to be made by the State 

as discussed by Brunnée.89  Some choices may be easier because compliance is clearly 

in the national interest, whilst other choices may require considerable resources in time, 

political energy and attention, and money.90  A State may enter a treaty because it 

believes it to be in the national interests but the decision to comply with treaty obligations 

involves distinct political calculations. 

The enforcement school of thought promotes the use of sanctions and other hard means 

of enforcement to gain compliance by States with international legal obligations. For this 

school of thought, if international laws are ‘shallow’ there is no interest for the State in 

non-compliance, therefore States will comply without the need for enforcement 

measures.91 However, as a regime ‘deepens’ and the legal obligations become harder 

to put into effect, the incentive for States not to comply is greater as more effort is 

required on behalf of the State to ensure obligations are met. This is when the need for 

stronger enforcement mechanisms arises to prevent non-compliance and to give 

stronger incentives for the States to cooperate.92  Strong incentives to comply can be 

initiated through enforcement procedures such as penalties in relation to restricting 

                                                           
87 Goldsmith (n84).  
88 Martti Koskenniemi, The Politics of International Law (Hart 2011).  
89 Brunnée (n55).  
90 Brunnée (n55). 
91 Downs (n4) 
92 ibid.  



125 
 

access to regime benefits93, naming and shaming,94 and withdrawal of financial support 

mechanisms.95  The argument of the enforcement school of thought is that unless 

enforcement mechanisms are incorporated in the legal regime the easiest and least 

costly option for States would be to choose not to comply with deeper obligations that 

require considerable change in their behaviour. 

4.4.3 Managerial theory and compliance 
Chayes and Chayes’ managerial theory of compliance assumes a general tendency of 

States to comply with IL and therefore advocates a cooperative, problem-solving 

approach to achieving compliance.96  The Chayes’ main arguments are that States 

generally comply with IL, firstly, to save costs and to be efficient, because non-

compliance requires States to recalculate the costs and benefits of a decision. Secondly, 

because consent-based treaties are instruments serving the interests of Member States.  

Thirdly, a general atmosphere of compliance with IL furthers a norm of State compliance. 

97   For managerial theorists, the very existence of a legal obligation for most actors 

equates to a presumption of compliance.  In this way, ‘the norm of compliance is itself a 

reason for action and becomes an independent basis for conforming behaviour.’98   

Managerial theory does not focus on strong enforcement mechanisms because it sees 

certain types of IL as an agreement between States to behave in a particular way.  Under 

this theory, there is no incentive to cheat or break the agreement and this is why 

enforcement measures are irrelevant.  Managerial theory looks to the importance of the 

consent/agreement of States to certain rules.  It understands that States generally will 

enter into an international commitment with the intention to comply and that non-

compliance can usually be explained by norm ambiguity or capacity limitations rather 
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than deliberate disregard.99 This is why resources are best directed to ‘managerial 

issues’ which help co-ordination between States, such as transparency, dispute 

settlement and capacity building.100 

Critics of this theory question, firstly, if the costs saved by States through a general rule 

of compliance are so significant to explain why States comply with IL.101 Secondly, if 

State consent to a treaty actually leads to any change or constraint in their behaviour in 

order to achieve compliance with its obligations.  In any event, this theory fails to explain 

why a legal obligation would influence a State’s behaviour, it only observes or suggests 

that it does.102  Lastly, in relation to the presumption of a norm of compliance, no 

explanation is offered as to why such a norm exists, there is no underpinning theoretical 

framework and hence it does not help us fully understand State behaviour.103   

Managerial theory is suggested as a useful but incomplete model of compliance.104 It 

works well in relation to international agreements that involve ‘co-ordination games’ but 

this consists of a narrow set of international agreements.105  It does not fit well with 

international agreements such as MEAs that require States to change or constrain their 

behaviour significantly to achieve the goals of the relevant legal obligations.  

For Henkin:106  

Almost all nations observe almost all principles of international law and almost all 
of their obligations almost all of the time.  

This statement is challenged as ‘exaggerated’ and simplified because studies show there 

is variation in compliance with IL on a number of dimensions.107   Downs and others 

propose that the observed high rate of compliance with international laws are ‘over-

stated’ and can be explained by States predominantly formulating treaties that require 

them to do little more than they would do in the absence of a treaty.108   They argue 
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analysis of such regime that require little or no change in State behaviour does not 

indicate State willingness, as compared to compliance to deeper commitments in 

regimes where States have material incentives for violations.109  

In the case of the CBD, States show that they recognise the importance of having a 

biodiversity treaty and have agreed to an ambitious set of targets through the CBD COP.  

To achieve the CBD treaty obligations and the ATs will mean considerable change in 

State behaviour and will incur economic short-term costs in order to achieve compliance.  

In cases where ambitious agreements have been reached, non-compliance or ‘token 

compliance’ may not be just a result of a mistake or lack of communication but because 

compliance is difficult to achieve as proposed by managerial theory.  In such cases 

Downs and others see that States need an incentive to comply in the form of sanctions 

for non-compliance.110 These do not have to entail punitive sanctions but the use of 

compliance committees, naming and shaming, peer review and mandatory dispute 

resolution will increase the chances of compliance with treaties with ambitious legal 

obligations.  

Under managerial theory, States are understood to have a general sense of obligation 

to comply with IL.  However, the theory does not engage with the question of why legal 

obligation s induce compliance, it only proposes that they do.  Other theories seek to 

explain why international legal obligation s can change the behaviour of States and draw 

compliance.  De Visscher proposes a ‘social conscience’ that brings about compliance 

with IL.111   Thomas Franck considers why States obey ‘powerless rules’.  He looks to 

the legitimacy of law to those who it addresses. He sees that the quality of a rule is 

derived from a perception on the part of those to whom it is addressed that it has come 

into being in accordance with right process.112 The exact nature of what might be 

considered right process is less clear. Such theories, whilst recognising the importance 

of legal process to legitimise legal obligation s, do not develop theories of how the 

                                                           
109 Downs (n4). 
110 Downs (n91).  Downs argues that in cases where non-compliance does occur, self-interest and 
enforcement play significant roles.  
111 Paul De Visscher, ‘Cours général de droit international public’(1972) 1 Récueil des Cours de 
l’Academie de Droit International 138. 
112 Franck (n5).  Franck looks to the legitimacy of law to those who it addresses. He sees that the quality 
of a rule is derived from a perception on the part of those to whom it is addressed that it has come into 
being in accordance with right process.  



128 
 

processes of IL can gain legitimacy. It is just assumed to exist and is dependent on 

rationalist theories concerning ‘interest-based’ accounts of State behaviour.113    

4.5 Interactional legal theory, internalisation of legal norms and compliance 
Brunnée and Toope use the concept of legal norms to reconcile constructivism with 

law.114  Brunnée comments on the ‘puzzle' of voluntary compliance and the need to look 

for theories to explain what makes States comply with IL.115  Brunnée and Toope propose 

a theory of interactional law. 116  This legal theory moves away from traditional structural 

distinctions of law creation and looks towards law’s influence and the processes that lead 

to its influence.  Interactional legal theory proposes that if certain internal criteria of legal 

obligation are met, and there is broad participation in legal decision-making fora by a 

range of actors, then ‘interactional’ legal norms will be created that draw compliance.117  

Interactional legal theory applies the internal criteria of legal obligation originally 

proposed by Lon Fuller.118 Under this theory, certain internal characteristics make norms 

‘legal’.119  It also looks to the importance of ‘broad participation’ in legal processes to 

ensure the legitimacy of legal norms because they reflect ‘true’ shared understandings.  

This legitimacy or ‘interactionality’ increases the legal norms ability to shape arguments, 

to persuade and to promote adherence.120 

Interactional legal theory looks beyond rationalist accounts of State behaviour to the 

legitimacy of processes occurring at the international level. Interactional law see 

distinctions such as hard and soft law as ‘illusionary’ because even domestic law (which 

from a positivist perspective is more likely to be a hard law due to the legal systems in 

place) varies in terms of its impact on behaviour.121 Interactional law outlines the 

requirements to make an international law ‘interactional’ which moves away from hard 

and soft law and sees that the process by which a law is made and its internal quality 

are what confers a sense of obligation rather than its doctrinal source.  Brunnée and 
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Toope emphasise the importance of the processes used to create legal norms and 

understand that these processes ultimately contain the foundations for compliance.122   

The focus of interactional law is largely on horizontal interactions at the international level 

although there is recognition of the importance of repeated interactional processes as IL 

travels to domestic spheres.  The focus on international law-making is important, but in 

my view actions taken at the national level to implement IL will ultimately determine if 

compliance with IL can be achieved.  In this case, the journey on which IL travels to 

national law and to sub-national levels is as important as international processes. Koh 

proposes a theory to address this journey and the interactions occurring on this vertical 

scale. He proposes a theory on the ‘internalisation of international legal obligations’ into 

the domestic sphere through ‘transnational legal process’.123 The focus of this theory is 

on vertical processes that internalise international obligations into the domestic sphere.  

For Koh, the internalisation of international legal obligations can occur through three 

different processes: social, political and legal.  He proposes firstly, that if an international 

legal obligation is seen as publicly legitimate then it will be internalised by social 

processes and this will result in widespread obedience. Secondly, if elites accept an 

international legal obligation and adopt it into government policy, it will be internalised by 

political process.  Thirdly, if international legal obligations are incorporated into domestic 

legal systems, then they are internalised by legal process.124  The theory of 

internalisation is discussed further in Chapter 5. 

Interactional law and Koh’s theory of internalisation incorporate constructivist 

understandings that international legal obligations are more than just a reflection of 

underlying power and interest balances between States and that they are normative and 

can shape State conduct and change behaviour. Legal obligations can frame social 

interaction, create ‘shared understandings’ and influence actors and their interests.125  

Law’s influence is strongly felt in processes of persuasion that are grounded in shared 

understandings of ‘right conduct’.126  These understandings are dependent upon the 

legitimacy of processes that create legal obligations and in the positive values embedded 

in their substantive content.  
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None-the-less, interactional legal theory sees that enforcement can achieve compliance 

if it is understood by the relevant social community to be a legitimate process: ‘coercion 

and punishment can only play their necessary social role if they are themselves 

embedded in the shared understandings that make norms possible.’127 Enforcement 

mechanisms can reflect a shared understanding by party members of the importance of 

the provisions within MEAs. Such ‘strong’ understandings may take time to be agreed 

and developed as the importance of achieving the treaty’s aims are realised between 

States.  Forums such as the CBD COP present an opportunity for interaction between 

States and a chance for such understandings to develop though these interactions.    

Managerialism focuses on managing cases of non-compliance and creating positive 

compliance strategies through increasing transparency in relation to areas such as the 

regime’s norms and procedures, Member States performance, dispute settlement and 

capacity building.128 This approach can also fit with interactional law and constructivist 

thinking which places importance on continuous processes of argument and persuasion.   

For the enforcement school, some form of sanction is necessary where deep cooperation 

is required and where there are strong incentives for States not to comply.129  The 

managerial approach is criticised for failing to consider the context of the treaty and 

placing emphasis on obligations being of key importance because this creates a ‘one 

size fits all’ approach to compliance which they argue should be avoided.130  Brunnée 

overcomes the tension between the two approaches by asserting that no single theory 

can exert universal explanatory power.  In some circumstances, compliance pull and 

legitimacy of obligation s will be sufficient to induce compliance, at other times sanction-

orientated approaches might be needed.131 

Interactional law sees the presence of enforcement mechanisms in MEAs can be a 

reflection of shared understandings which recognise the importance of the legal 

obligations of the MEA.   Such thinking is also applicable and demonstrated at the 

domestic level.  In their empirical study of corporate environmental behaviour, 

Gunningham and others find that ‘implicit general deterrence’ or the overall effect of 

sustained inspection and enforcement activity, are far more important than either specific 

or general deterrence enforcement incidents.132  The general atmosphere or ‘shared 
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understandings’ that failure to comply could put companies out of business, led to 

corporate firms looking to the relevant regulations to achieve or in fact go beyond 

compliance, ‘rather than providing a threat, regulations and inspections acted as a 

reminder or guide of what was required of them.’133   In order to keep a good reputation 

there was a perceived need to protect their ‘social license’ to operate.  This is an example 

of how shared understandings can be created in some circumstances not only to comply 

but to go beyond compliance.134  

My theoretical position largely corresponds with Brunnée and Toope’s interactional legal 

theory.   Interactional legal theory allows an interesting analysis of the legal obligations 

created by the CBD COP.  It provides a way in which to legitimise the complex hierarchy 

of actors who interact, shape and ‘create’ shared understandings and international legal 

obligations at the CBD COP.  Decision-making at the COP may be dominated by States, 

but it is certainly not limited to State actors.  Interactional law recognises the array of 

different actors whose influence and conduct shape the outcomes and create shared 

understandings.135   

4.6 The CBD and its compliance approach 
This section analyses the compliance approach taken by the CBD. It evaluates the 

compliance approach adopted by the CBD through doctrinal analysis, using data from 

national reports and NBSAPs, and semi-structured qualitative interviews with members 

of the SCBD and delegates of CBD COP 13.  The findings are specific to the CBD but 

are of wider relevance to other MEAs because they provide a rich description and socio-

legal analysis of the compliance approach taken by the CBD.  This knowledge and 

evidence may be relevant to other international environmental regimes and is a useful 

basis on which to compare other compliance approaches taken by other MEAs.   

The CBD does not use compliance or enforcement mechanisms in relation to the ATs or 

in relation to the requirement to produce national reports and NBSAPs.  If a member 

State does not produce a report or achieve the requirements of the ATs, there are no 

sanctions, or naming and shaming.136  The approach taken by the CBD encourages 

implementation as a means to achieve compliance, and aims to create positive 
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compliance strategies through increasing transparency in relation to the regime’s norms 

and procedures and the Member States’ performance. It also promotes capacity building 

and has a dispute settlement mechanism.  The following sections discuss the different 

compliance strategies, namely, dispute settlement, transparency of legal obligations and 

procedure, and transparency in relation to performance.  

4.6.1 Dispute settlement 
The CBD contains a voluntary dispute resolution mechanism under Article 27.  This 

urges parties to seek solutions by negotiation in the first instance, and, failing that, lays 

out two mediation procedures involving third parties.  The first, contained in Art 27(3) (a), 

is through arbitration or conciliation.  The second, under Art 27(3) (b), is where the 

dispute can be submitted to the International Court of Justice (ICJ) for resolution.  The 

dispute settlement procedure provides a legal framework for solving conflicts between 

two or more Member States on interpretation and application of the treaty.   

In line with the general principle of IEL, States have sovereignty over their natural 

resources but must ensure that activities do not cause damage to the environment of 

other States or areas beyond the limits of national jurisdiction.137   Disputes could arise 

particularly in relation to:138  

Processes and activities, regardless of where their effects occur, carried out 
under its jurisdiction or control, within the area of its national jurisdiction or beyond 
the limits of national jurisdiction. 

The Article 27 mechanism has never been used. One explanation being the unwilling 

ness of Member States to create political tensions and to point the finger of blame at 

other States.  The Article 27 mechanism could be used in cases of non-compliance, but 

this is not easily identified, and the SCBD has no authority as a traditional implementing 

agency and so cannot instigate procedures in cases of non-compliance.139  

Legal obligations from the CBD have been touched upon in the context of international 

investment disputes and procedures relating to these, but they have been almost 

completely neglected in substantial discussions.140 For example, the case of CDSE v 

Costa Rica concerned a decree ordering expropriation of a tourism development 
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purchased by a US company (CDSE) by Costa Rica for environmental purposes.141  In 

a dispute over the amount of compensation due to the US owners, Costa Rica argued 

that it was party to many international treaties, including the CBD, which give rise to 

obligations to protect the environment and these should be considered when calculating 

compensation costs.142  However, the links between the measures taken by Costa Rica 

to protect the environment and IEL were not considered by the tribunal when deciding 

the level of compensation due to the CDSE.143 

In the Metalclad case, an international arbitration panel considered if a US company was 

entitled to compensation from Mexico for prohibiting a hazardous landfill operation 

alleged to be the cause of disease and water pollution as well as damaging the 

environment.144  Mexico argued that it was acting in the interests of the environment and 

its citizens and, amongst other treaties, relied upon provisions within the CBD.  The 

tribunal failed to analyse the relevance of CBD obligations and they did not form a 

decisive role in the tribunals reasoning.   

These cases are illustrative of a hesitancy to refer to IEL in investment disputes.145  If 

both States had been parties of the CBD the possibility of the CBD dispute resolution 

procedure would have been open to them.146  None-the-less, the fact that obligations 

under the CBD are being used in arguments by parties to investment disputes does 

highlight their increasing presence in shared understandings of IL.  Other instances 

where disputes between countries might arise in the context of the CBD include military 

activities damaging the environment in other countries,147 or environmental damage 

caused by State registered vessels on the high seas.148       

The voluntary dispute resolution procedure advocated by the CBD falls in line with 

managerial approaches to compliance as it provides a ‘problem-solving’ arena in which 

co-ordination problems can be solved by mutual consideration and analysis. Persuasion 
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and argument are key tools in dispute resolution.149 Persuasion and argument are also 

important in constructivist paradigms and dispute resolution could provide an opportunity 

for interaction and shaping of actor identity to conform to the legal obligations under the 

CBD.  The failure to utilise the Art 27 dispute resolution mechanism indicates an 

unwillingness of parties to come into conflict with other Member States. Without its use, 

this mechanism may be seen by some as symbolic.  In my view having an agreed 

mechanism in place strengthens the practice of legality at the CBD.  Even though it has 

not been used, it is in place and can be used in the event that Member States become 

more willing to address issues of non-compliance at some point in the future.  I believe 

that this would require a shift in shared understandings amongst Member States that 

prioritises the achievement of the aims of the CBD  

Art 27 provides for dispute settlement at the international level between Member States 

concerning their mutual expectations and obligations under the CBD. Examples of its 

potential use include addressing non-compliance in relation to reporting requirements, 

updating of NBSAPs, failure to achieve the ATs and in cases of environmental damage 

effecting biodiversity outside sovereign territories.150  Currently Member States are 

unwilling to even name States even in clear non-compliance with obligations let alone 

initiate the dispute resolution procedure.151      I see that the lack of use of the dispute 

resolution mechanism represents the lack of priority Member States place on 

achievement of the CBD aims.  In some sense they do not see them worthy of being 

taken seriously. The Art 27 procedure currently can only be initiated by Member States.  

To be made more use of the SCBD or CBD COP could be empowered to initiate or 

recommend the use of Art 27 mechanism.  In my view, the utilisation of Art 27 would 

increase interactions around compliance and would strengthen the practice of legality of 

the CBD.  

4.6.2 Transparency and compliance  
In the absence of any compliance mechanisms which use sanctions, the CBD relies on 

transparency as a means to achieve compliance with its provisions. Transparency is 

seen as crucial under the managerial school to encourage compliance.  Under 

managerial theory instances of non-compliance are seen as problems to be solved, 

rather than violations that have to be punished. It is for this reason that perhaps the most 
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important strategy necessary to induce compliance is that of transparency.152 According 

to Chayes and Chayes, if a party is deliberately contemplating violation, a high probability 

of discovery will reduce the expected benefits (of non-compliance) and this will deter 

violation regardless of the absence of sanctions.153 The ‘sovereignty’ or reputation as an 

actor of good standing in the international system becomes a major pressure for States 

to comply with treaty obligations.154 The importance of transparency almost inevitably 

lies in the reaction it provokes.155 Naming parties who are in non-compliance in itself is 

motivation for States to comply. 

The benefits of transparency are recognised beyond managerial theorists. Transparency 

is essential for regimes that use means of enforcement too, because a high level of 

transparency is necessary to correctly initiate sanctions.  However, enforcement 

theorists disagree with managerialists because they see that, ‘the benefits of cheating 

are too great to be off-set by transparency alone.’156  They argue that sanctions are also 

needed, alongside transparency, to make non-compliance too costly an option for States. 

Peterson highlights this dynamic through example of the failure of international fisheries 

management until an effective means of enforcement was established.157 

The CBD gathers information from National Biodiversity and Action Plans (NBSAPs),158 

and national reports.159 The way the CBD reporting mechanism works is discussed in 

more detail in sections 4.6.2.1 and 4.6.2.2.  Information from reports is submitted to the 

SCBD who are instructed by the CBD COP to synthesise the information.  The results of 

this synthesis are communicated to all Member States as an official CBD document but 

the synthesis in my view often fails to identify those States furthest from compliance, but 

instead more provides a general global overview of the rate of progress towards the ATs.  

In the case of late reports or failure to produce a report there are no sanctions.  In such 

cases the CBD COP has taken decisions to urge those in non-compliance to submit 
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reports,160 and looks to at support those countries towards producing a report.161   The 

absence of enforcement mechanisms and the use of reporting suggests that the CBD 

has adopted a transparency approach to achieving compliance but the approach taken 

has limitations.  

4.6.2.1 National Biodiversity Strategy Action Plans (NBSAPs) 

Article 6(a) of the CBD requires Member States to develop NBSAPs. NBSAPs are the 

principal instruments for implementing the CBD at the national level. Their 

implementation is anticipated to aid Member States to comply with their obligations under 

the CBD and to achieve the ATs.  Article 6(b) concerns the integration of biodiversity into 

relevant sectoral or cross sectoral plans, programmes and policies and runs alongside 

Article 6(a) indicating that this integration should be a key element to NBSAPs.162    

Article 6:  

Each Contracting Party shall, in accordance with its particular conditions and 
capabilities:  

(a) Develop national strategies, plans or programmes for the conservation and 
sustainable use of biological diversity or adapt for this purpose existing strategies, 
plans or programmes which shall reflect, inter alia, the measures set out in this 
Convention relevant to the Contracting Party concerned; and  

(b) Integrate, as far as possible and as appropriate, the conservation and 
sustainable use of biological diversity into relevant sectoral or cross-sectoral 
plans, programmes and policies. 

The requirement of Member States to adopt NBSAPs as policy instruments is expanded 

upon through AT17:   

By 2015 each Party has developed, adopted as a policy instrument, and has 
commenced implementing an effective, participatory, and updated national 
biodiversity strategy and action plan. 

Further COP Decision X/2, COP Decisions XI/2, COP Decision XII/2 and Decision I/1 of 

the Subsidiary Body on Implementation (SBI) urge Member States to develop the use of 

NBSAPs through developing national and regional targets in line with the ATs and update 

their NBSAPs in line with the current strategic plan and to adopt them as policy 

instruments. 

                                                           
160 CBD COP decision Viii/14.  Urges Parties that have not submitted their third national report to do so 
expeditiously. 
161 CBD COP decision XIII/27.  Requests the Executive Secretary…to organize capacity-building activities, 
such as regional workshops, to support developing countries, …. in the preparation of their sixth 
national reports, including the use of the voluntary online reporting tool. 
162 Christian Prip, ‘The Convention on Biological Diversity as a Legal Framework for Safeguarding 
Ecosystem Services.’ (2018) 29 Ecosystem Services 202. 
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Article 6 creates a legal obligation for national biodiversity planning and for Member 

States to develop national strategies which will reflect how countries intend to fulfil the 

objectives of the CBD in light of specific national circumstances, and to create related 

action plans which will show the sequence of steps that will be taken to meet these 

goals.163 The requirements of Article 6 are criticised as being, ‘mere declarations of 

intention’ rather than commitment to action.164   It is clear from AT17 and CBD COP 

decisions that NBSAPs are intended to be an integrated, multi-sectoral and participatory 

instrument through which countries can plan to address the threats to their biodiversity 

through national biodiversity planning.  They are intended to be a ‘living process’ which 

should be periodically updated and revised but few Member States have achieved this 

goal.  

To date, 186 of 196 (94%) parties have developed NBSAPs in line with Article 6.165  From 

this cursory look it seems that parties have largely complied with their NBSAP obligation 

contained in Article 6.  In relation to ‘second phase’ NBSAPs, Member States fair less 

well.166  Since CBD COP 10 in 2010, just over half of the parties (109 of 196) have 

submitted revised second phase NBSAPs.  NBSAPs are particularly important for 

countries to implement as they reference the 2011-2020 strategic plan for biodiversity 

and should include national targets in line with ATs. 102 of the ‘second phase’ NBSAPs 

take into account the Strategic Plan for Biodiversity (2011-2020) and 78 have adopted 

national targets.167   

In relation to adopting NBSAPs as policy instruments pursuant to AT17 and COP 

decision X/2, only 32 NBSAPs have been adopted as ‘whole-of-government’ 

instruments.   A further 8 countries have stated their intent to adopt their NBSAP as a 

policy instrument.  49 Member States do not provide enough information as to whether 

they will be adopted as a policy instrument.168 Only 16% of Member States have adopted 

NBSAPs as a whole of government policy instrument. 

                                                           
163 What is an NBSAP?  https://www.cbd.int/nbsap/introduction.shtml accessed 2/3/18. 
164 Stuart Harrop and Diana Pritchard, 'A hard instrument goes soft: The implications of the Convention 
on Biological Diversity's current trajectory' (2011) 21 Global Environmental Change 474, 477. 
165 UNEP/CBD, ‘Update on progress in revising/updating and implementing national biodiversity 
strategies and action plans, including national targets’  (2016) UNEP/CBD/COP/13/8/Add.1/Rev.1 . 
166 CBD COP decision X/2 urged parties to review, revise and update, as appropriate, their NBSAPs in line 
with the Strategic Plan for Biodiversity 2011-2020. 
167 Balakrishna Pisupati and Christian Prip, ‘Interim Assessment of Revised National Biodiversity 
Strategies and Action Plans (NBSAPs)’ (UNEP/WCMC and Fridtjof Nansen institute 2015). 
168 ibid. 
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The CBD uses COP decisions to urge Member States to develop, implement and revise 

NBSAPs,169 and cooperative problem-solving approaches to promote implementation of 

NBSAPs through the COP and subsidiary body meetings and through the involvement 

of the SCBD.  The CBD COP has instructed the SCBD to facilitate the development of 

NBSAPs and has encouraged countries to implement and revise them.170  One way in 

which this has been encouraged is through increasing the ‘transparency of process’ 

regarding NBSAP development. The SCBD has developed an indicative outline for 

NBSAPs with a checklist of essential elements which includes guidance on adopting 

national targets in line with the strategic plan and the ATs.171  Whilst this is not a definitive 

form that NBSAPs must take, it encourages parties to adopt such an approach.  It is a 

practical tool for parties to use to improve implementation and aims to allow for the 

provision of more consistent information to the COP to review the progress of 

implementation of NBSAPs.    

Further, the CBD has used capacity building to promote compliance in relation to 

NBSAPs.  In response to Decision VIII/8172, two series of capacity building workshops 

were held in 2008-2009 and 2011-2013 to help support countries to develop or revise 

their NBSAPs.  The SCBD organised these in cooperation with host countries, donors 

and partner organisations and the workshops helped guide countries in the drafting and 

reviewing of national legislation and implementation more generally.  Further, in 2011, 

nine NBSAP capacity building modules were made available through the CBD website 

and the ‘capacity building package’ is designed to be used for several types of capacity 

building purposes.173   

In 2012 a NBSAP forum was created and provides support to Member States for action 

and implementation on NBSAPs.  The NBSAP forum provides a peer review framework 

of NBSAPs for use at a country level to provide direct support.174 The NBSAP forum 

provides a detailed roadmap describing steps in the NBSAP process.175 Further, the 

Global Environment Fund (GEF) provides support to eligible parties which focuses on 

revising/updating their NBSAPs.  The NBSAP forum also corresponds with the 

                                                           
169 COP Decision Ix/8 para 85. 
170 Currently countries should have produced ‘second generation’ NBSAPs’ and have implemented them 
as policy tools. 
171 CBD COP 8 Decision VIII/8 regarding implementation of the Convention and its Strategic Plan. 
172 ibid.  
173 SCBD, ‘NBSAP training modules, version 2.1 – Module 1, an Introduction to National Biodiversity 
Strategies and Action Plans’ (2011) https://www.cbd.int/doc/training/nbsap/b1-train-intro-nbsap-
revised-en.pdf accessed 5/3/18. 
174 This has been piloted in Ethiopia and India with report fed back to SBI1. 
175 CBD NBSAP Forum.  http://nbsapforum.net/ accessed 2/3/18. 

https://www.cbd.int/doc/training/nbsap/b1-train-intro-nbsap-revised-en.pdf
https://www.cbd.int/doc/training/nbsap/b1-train-intro-nbsap-revised-en.pdf
http://nbsapforum.net/
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managerial school of thought by increasing transparency of procedures to promote 

compliance.  It increases the transparency of NBSAP processes and educates countries 

on how to create, update and revise NBSAPs and the peer review mechanism promotes 

transparency in Member States’ performance in relation to implementation of NBSAPs.   

NBSAP workshops, the NBSAP Forum and the support from the GEF are recognised as 

‘capacity building’ by the managerial school which takes a problem-solving approach to 

compliance focusing on how better compliance can be achieved through increased 

resources, technologies, training and knowledge.  This approach has similarities to 

shaping shared understandings promoted by interactional law, which see these types of 

discussion as crucial interactions to learn from and shape understandings and actor 

identity.  NBSAP workshops and other meetings provide a space for important 

interactions that can influence the understandings of those in attendance and 

demonstrate ways in which NBSAPs can be developed in effective ways.  During these 

interactions, the SCBD promotes ways in which countries can implement their obligations 

under Article 6(a).  By shaping ways in which Member States understand NBSAPs within 

workshops, it is hoped that individuals will take back different ways of thinking to their 

own countries and influence discussions at the national level concerning NBSAPs.  

NBSAPs are the main way in which countries plan to address the threats to their 

biodiversity.  They are the principal instruments by which the CBD is implemented at the 

national and global level and therefore go towards the achievement of the ATs. However, 

NBSAPs only identify a plan of what countries will do.  The CBD COP/SCBD monitors 

the submission of NBSAPs and publishes on the CBD website those countries that have 

NBSAPs in place, and those which have been updated in line with the 2020 strategic 

plan and ATs.  The summary of individual country NBSAPs are also available on the 

CBD website.176  Whilst the NBSAPs are evaluated the information published does not 

clearly outline which countries have not adopted NBSAPs, or those which have not 

updated them to the 2020 strategic plan, or those which do not have national targets 

aligned with the ATs.  The consequence of failure to comply with Art 6 is therefore limited 

as this is not clear who is in non-compliance and the strongest means to promote 

compliance rests in ubiquitous COP decisions urging countries to take action in this 

regard.177    
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Weaknesses in achieving compliance with NBSAPs 
The CBD approach facilitates and encourages implementation of NBSAPs and their 

adoption as policy instruments.  The CBD’s compliance strategy builds upon the 

understanding that there is a general sense of obligation of parties to comply with legally 

binding prescriptions as prescribed by the managerial school of thought.178  In my 

opinion, this approach has had limited effect beyond a token nod to compliance through 

the production of ‘weak’ NBSAPs.  NBSAPs have not diminished the main drivers of 

biodiversity loss or contributed to mainstreaming in a broader policy context.179   

Where compliance falls short is in the essential detail and development of NBSAPs as 

‘living instruments’ and their use and adoption as policy instruments.  This is what is 

required to truly fulfil and achieve compliance with Article 6 and AT17.  The actual 

behaviour of Member States does not conform to the prescribed behaviour under the 

CBD and therefore compliance has not been achieved.180  This is confirmed by the 

predicted failure to achieve most of the ATs by 2020 which again indicates that Member 

States are not actually changing the way they behave, or not sufficiently, to conform to 

the ATs.   The majority of Member States have done the bare minimum in relation to 

NBSAPs, they may have NBSAPs in place, but few have adopted national targets 

aligned to the ATs and even less have adopted NBSAPs as policy instruments.  This 

problem is highlighted by INT14: 181  

Even if NBSAPs are given the nod at cabinet or parliament level as a, ‘whole of 
government policy instrument’ and then this is officially submitted to the CBD it 
does not mean it becomes a major strategy on the same level as other strategies 
and plans.  Countries have other priorities.      

I argue that despite efforts by the CBD to facilitate and encourage compliance, lack of 

transparency in relation to how States are faring in relation to the ATs and the lack of 

any means of enforcement, provides little incentive for States to comply with CBD legal 

obligations.  I see that current shared understandings in society are dominated with 

capitalist mentalities which fail to realise the most precious of resources, our planet and 

the biodiversity within it, as the top priority.  These understandings are reflected in the 

failure of CBD Member States to adopt a more transparent system and/or enforcement 

mechanism.   Whilst interactional law recognises that enforcement mechanisms cannot 

just be thrown into a regime, it suggests that the presence of means of enforcement 

                                                           
178 Chayes (n47).  
179 Pisupati (n167). 
180 See (n76) and Young’s definition of compliance. 
181 See Annex 2 INT14. 
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indicates shared understandings by Member States of the importance of the provisions 

within the treaty.   

Managerial theory explains non-compliance by either norm-ambiguity or capacity 

limitations.182 Under these conditions, it asserts that neither penalties nor normative 

persuasion alone will be successful.183 The requirement of NBSAPs themselves does 

not appear ambiguous but the content of NBSAPs and how to align national policy 

instruments with the global ATs is complex. There are different debates concerning the 

‘ambiguity’ of legal obligations.  Managerial theory sees that legal obligations which lack 

precision are difficult to interpret at the national level and are hard to monitor and 

measure so there is no means by which the individual contributions towards achieving 

the global targets can be measured.184 Information based regulation and transparency 

are a means to provide clarity as to who is and who isn’t complying with legal obligations 

and this gives States incentives to remain in good standing in the international 

community.  Lack of clarity also goes against one of the key internal requirements of 

interactional law as proposed by Fuller.  The requirement of clarity supports the concept 

of SMART targets and suggests that targets with more clarity are more interactional and 

draw States and other actors towards compliance.  Precise standards however may be 

a disincentive for States that could go beyond the prescribed standard and in this sense 

go beyond compliance.185  

Available means to ensure compliance with the ATs 
The ATs have adopted a mixed approach. Some targets are quantifiable such as those 

for protected areas, forest cover and threatened species and go some way to being 

‘SMART’ targets.186  Targets relating to ecosystem services, resilience and the effects of 

anthropogenic pressures, are more flexible and not SMART.  Notably, the ‘SMARTer’ 

targets or elements of targets have made comparatively ‘good’ levels of progress 

towards achievement.187     

                                                           
182 Chayes (n47). 
183 Chayes (n47).  
184 Braulio Ferreira de Souza Dias ‘Smart monitoring is key to achieving the Aichi Biodiversity Targets’ 
(2015) 16(2-3) Biodiversity 175. 
185 Gunnigham (n132). 
186 SMART targets are intended to be specific, measurable, ambitious, realistic, and time-bound.   
187 CBD, ‘Global Biodiversity Outlook 4: A mid-term assessment of progress towards the implementation 
of the strategic plan for biodiversity 2011-2020’ (2014).  GBO4 summarises progress towards the ATs 
and breaks down the different elements to the targets.  AT5 calls in part for the loss of forests to be at 
least halved by 2020 and progress has been made towards this target but at an insufficient rate.  The 
report show that deforestation has significantly slowed in tropical areas, although there is still great 
regional variation. AT 11 call for the conservation of at least 17% terrestrial and inland areas and this is 
on track to be reached by 2020.  AT11 also calls to conserve at least 10% of coastal and marine areas 
and progress has been made towards this target if at an insufficient rate and marine protected areas are 



142 
 

AT14 on safeguarding ‘ecosystem services’ is a qualitative target and has proved 

problematic when translating its requirements at the domestic level.  The ecosystem 

services approach requires the involvement not only of conservation sectors but of 

economic sectors that are the root causes of degradation of biodiversity and ecosystem 

services.  Parties need to adopt approaches that achieve coherence in policies and 

actions across economic sectors and these measures should be reflected in NBSAPs.  

A review of 20 NBSAPs found that whilst they reflected the idea of ecosystem services 

they did not provide clarity as to which tools, including legal ones, will implement these 

complex, cross-cutting policy objectives.188 This demonstrates the difficulties in 

translating AT14 at the domestic level due to its complex and ambiguous nature.  

Capacity limitations of Member States may also be an explanation.  The CBD COP and 

SCBD have supported parties with capacity building in relation to the implementation of 

revised NBSAPs as policy instrument, but these attempts have had limited success. 

The enforcement school would argue that some form of sanction is needed to ensure 

co-operation because in the absence of sanctions there are strong incentives for States 

not to comply.  The ATs are described as ambitious (even if they fall short of what is 

needed to effectively conserve biodiversity) and hence Member States will have to make 

considerable efforts and make concrete changes in their behaviour to comply. In this 

sense, the facilitative approach taken by the CBD in relation to compliance may not be 

enough to motivate countries to make the necessary efforts to comply.   

Enforcement mechanisms as envisaged by Downs and others incorporate a broad range 

of measures that create costs and remove benefits to those States not in compliance.189 

These enforcement mechanisms do not have to be sanction based.  The CBD lacks any 

enforcement mechanism and I see this as problematic and a possible explanation as to 

why compliance has not been achieved.  Whilst recognising that the way that legal 

obligation s are created by the COP is essential to create legitimate legal obligation s 

and produce compliance pull, I also suggest that this alone is not enough.  Alongside 

ensuring legitimacy of process, some form of compliance procedure is urgently needed. 

The creation of a CBD compliance committee alongside a focus on legitimate legal 

obligations would maximise compliance with the CBD obligations in relation to updating 

NBSAPs and using them as policy instruments across governments and also in relation 

                                                           
accelerating. AT 15 calls for restoration of at least 15% of degraded ecosystems by 2020 and progress 
has been made towards this element of the target at an insufficient rate but it is noted that many 
restoration activities are underway but it is hard to assess if they will restore 15% degraded areas.  
188 Pisupati (n167) 203.  
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to the ATs. As Brunnée comments, in some circumstances compliance pull and 

legitimacy of obligations will not be sufficient to induce compliance and sanction-

orientated approaches might be needed.190  According to interactional law, if these 

sanction-orientated mechanisms are legitimate within the notion of shared 

understandings of the CBD then they can be effective and shape and influence actors 

within the CBD.   For Morgera and others, compliance mechanisms within IL often mix 

(in different combinations) managerial and enforcement approaches.191 The right 

enforcement approach does not always have to be in the form of ‘naming and shaming’ 

parties for non-compliance but can be geared towards promoting future compliance and 

to encourage parties to engage in better planning of actions needed to ensure 

compliance.  

The CBD introduced a voluntary peer review mechanism in relation to NBSAPs which 

was piloted in 2015.192 At CBD COP 12 a request was made to the SCBD to develop a 

methodology for the voluntary peer review process and report to the Subsidiary Body on 

Implementation (SBI1) for its consideration. A working group supported by the SCBD 

devised a methodology.  The methodology was tested and further developed for the peer 

review process.  Two tests reviews were undertaken in India (the peer review team 

consisted of experts from China, Norway and Vietnam) and Ethiopia (the peer review 

team consisted of experts from India, Norway and Switzerland).  The results of these 

were reported back at SBI1.  

The objectives of the voluntary peer review process are: 

(a) To assess the development and implementation of national biodiversity 
strategies and action plans (NBSAPs) in the context of the Strategic Plan for 
Biodiversity 2011-2020 and produce specific recommendations for the Parties 
under review;  

(b) To provide opportunities for peer learning for Parties directly involved and 
other Parties;  

(c) To create greater transparency and accountability for NBSAP development 
and implementation to the public and other Parties. 

The approach taken regarding the voluntary peer review mechanism again follows a 

supportive approach as advocated by managerial schools of thought.  The emphasis is 

to help parties to improve implementation and a CBD COP delegate involved in the 
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development of the scheme commented that any reference to it being used as a 

compliance mechanism has been avoided.193  

How can the CBD move towards the use of stronger compliance mechanisms and stay 

within the boundaries of shared understandings? The CBD has been referred to as 

‘having no teeth’ and relies on providing a positive pull factor rather than punishing with 

sticks.194 Countries are clearly cautious regarding developing stronger mechanisms for 

review of implementation or enforcement measures. This was apparent at SBI1 when 

the SCBD tested the ground regarding the need for a stronger review mechanism.  This 

idea was pushed back by some of the Member States and the problems of attaining 

consensus for such proposals is illustrated below:195  

The EU, Australia and Norway considered the establishment of a mechanism for 
review of implementation premature. Indonesia called for additional time for in-
depth discussions on the peer-review process. Canada considered voluntary 
self-evaluation sufficient. New Zealand opined that a mechanism for review of 
implementation would distract efforts towards implementing the Strategic Plan, 
urging that an additional mechanism be considered at a later date, bearing in 
mind continued work on a voluntary peer-review mechanism. Switzerland 
welcomed the voluntary peer-review mechanism, but, with Brazil, highlighted that 
the process requires further piloting to improve methodologies.     

There are clear difficulties in achieving agreement by consensus at the CBD for a 

stronger review mechanism let alone a compliance mechanism with any kind of sanction.  

Non-State actors have played a role in this regard.  At CBD COP 13 a coalition of NGOs 

produced a report on the alignment of country’s national targets to the ATs and progress 

towards achievement of the ATs.196 In this respect they were taking on the role of what 

the Member States would not agree to, a stronger review process.  They used the 

information provided to the SCBD through NBSAPs and 5th National Reports to break 

down progress in relation to these two criteria at the national level.  The data was 

grouped by target and by political and economic groupings.  The aim was to be 

informative of, to show where more needs to be done and, to encourage countries to act 

so they are seen to be meeting their obligations within the global community. The report 

includes maps to show how countries are progressing (or not) towards the ATs.  The 
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analysis for AT17 is relevant for NBSAPs and the map provides a striking visual and 

clarifies which countries are struggling to reach this target.197   

The production and presentation of their report at CBD COP 13 demonstrates the role of 

NGOs in compliance processes.  Birdlife international and others have taken the lead to 

break down data in relation to compliance in a more meaningful way.  This makes it 

clearer as to which countries are not aligning national targets to the ATs and which are 

not making sufficient progress towards the ATs.  In this sense this coalition of NGOs are 

taking an unofficial role in developing more transparent review mechanisms and are 

playing a role in the governance of biodiversity.  The NGO progress report is not an 

official report of the CBD and does not form part of an official compliance mechanism 

none-the-less, under interactional law NGOS can be seen to play a role in shaping and 

influencing parties at the CBD COP in relation to the CBDs review procedure and also in 

playing a role in persuading countries of the usefulness of this approach. 

I would suggest that the development of more detailed reviews regarding implementation 

is essential for promoting compliance in the CBD regime.  Developing more clarity in 

review mechanisms helps to provide more transparency which provides an incentive for 

States to comply.  Further, in identifying cases of non-compliance positive ways of 

enforcement that can promote ways to achieve compliance can be pursued.  Member 

States would need persuasion and encouragement to adopt this approach and to move 

forward from the current status-quo, but this seems within reach of current shared 

understandings.  

If more detailed review mechanisms can be introduced, means to help those States 

struggling to meet their commitments can be worked upon.    The voluntary peer review 

mechanism already in place provides an opportunity for providing support to those that 

are struggling to achieve compliance in relation to NBSAPs.   It could be built and 

expanded upon by the CBD to help countries to achieve their obligations under the CBD 

not only in relation to Art 26 but also the achievement of the ATs. More detailed analysis 

of implementation would highlight those countries requiring peer review.  The peer review 

could be initiated by a compliance committee.  It could be developed to cover obligations 

beyond those in relation to NBSAPs to also help countries towards compliance with the 

ATs (or the goals set in the next strategic plan). A compliance committee would need to 

                                                           
197 RSPB and others, ‘Progress and alignment of national targets to the Aichi biodiversity targets, World 
Maps’ 
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be established with the remit to initiate the peer review mechanism in cases of non-

compliance.   

Morgera and others comment that the required negotiations to establish compliance 

committees can be quite ‘arduous’.198  However, the recent negotiations in relation to the 

Paris Agreement resulted in the successful establishment of a mechanism to facilitate 

implementation and promote compliance.199  There are few details of how the 

mechanism will work and the triggers for the mechanism and the outcomes it can 

produce are still under negotiation, but a framework has been agreed by the Member 

States to the UNFCCC.   A compliance committee will be established, composed of 

experts, and will function in a transparent, non-adversarial and non-punitive manner and 

pay particular attention to the respective national capabilities and circumstances of 

parties.200  This mechanism allows both facilitative and (non-punitive) enforcement 

means to be taken in relation to compliance.  It demonstrates that, difficult as such 

negotiations are, the global community is more aware of the urgency of environmental 

issues such as climate change (at least) and is capable of negotiating compliance 

mechanisms.  There is no reason that the CBD cannot follow suit.     

4.6.2.2 Reporting by Member States 
The following section discusses how the CBD uses its reporting mechanism to increase 

transparency in relation to Member States’ performance through the requirement of 

Article 26 national reports.  Member States are required to produce national reports 

which contain information on measures they have taken to implement their obligations 

under the CBD and the effectiveness of those measures. 

Article 26:  

Each Contracting Party shall, at intervals to be determined by the Conference of 
the Parties, present to the Conference of the Parties, reports on measures which 
it has taken for the implementation of the provisions of this Convention and their 
effectiveness in meeting the objectives of this Convention. 

Reporting under the CBD is the main legal mechanism for increasing transparency.  This 

type of transparency can be described as ‘transparency for governance,’201 or 

‘transparency as governance by disclosure’.202  Transparency for governance is seen to 
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improve environmental performance.203  It concerns the acquisition and dissemination of 

information to influence the behaviour of particular actors.204  This could be seen to 

include the acquisition and dissemination of information by the CBD COP through 

national reports and NBSAPs.  

The gathering and dissemination of information is seen to influence the behaviour of 

actors.205 The use of transparency for governance contrasts with the enforcement 

approach and the facilitative approaches of positive incentives and capacity building.  

Whilst transparency is integral to these approaches, Mitchell argues that it can have its 

own influence, ‘independent of such strategically-deployed sanctions or rewards.’206 

Mitchell sees transparency as crucial to the effectiveness of international regimes:207  

Promoting transparency, fostering the acquisition, analysis, and dissemination of 
regular, prompt and accurate regime-relevant information is often one of the most 
important functions regimes perform.  

For Mitchell, transparency facilitates compliance, effectiveness, and the ability to assess 

both.208 It is a popular governance approach for MEAs and Gupta comments on the 

proliferation of ‘governance by disclosure’ in the environmental domain as a governance 

initiative that, ‘employs targeted disclosure of information as a way to evaluate and/or 

steer the behaviour of selected actors’.209  

Typically, transparency is framed in a positive way for environmental regimes, but this 

may not always be true.  Transparency is not always effective and requirements for 

transparency may inadvertently promote more secrecy and increase conflict and mis-

trust.210  The existence and degree of transformation that transparency has in 

environmental regimes cannot be assumed.  If actors see the requirements of 

transparency to be effective they may see adhering to transparency requirements as 

costly to them because they will have to implement changes to their behaviour.  In these 

circumstances they may resist transparency.211  In the case of genetically modified 
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organisms, Gupta finds that transparency is a ‘contested political terrain’ because of the 

costs that would arise as a result of increased transparency.212   

Further, transparency may provide impact in the potential to inform and empower but 

environmental improvements may only be indirectly addressed. This may be explained 

due to weak links between the procedural nature of transparency which contrasts the 

substantive aims of environmental improvement.  These links may be explicit, implicit or 

non-existent.213  Where links exist they may be supportive or in tension with one 

another.214   The inputs to systems of transparency for governance include reporting on, 

monitoring and verifying behaviours and the state of the environment. The outputs 

include aggregating, processing, evaluating, publicising and responding to this 

information.215   

Weaknesses in the CBD reporting approach 
The CBDs system of national reports (and NBSAPs) promotes ‘transparency for 

governance’.  There is near universal compliance with obligations under Article 26 with 

190 out of 198 5th national reports submitted to the SCBD.216  The CBD has fostered a 

successful process of information gathering through national reports that the majority of 

States comply with.  Further, information is gathered through NBSAPs regarding what 

measures countries plan to take in relation to biodiversity planning and policy at the 

national level.  The information from NBSAPs differs from those in national reports which 

assess the effectiveness of measures taken but helps build a picture as to which 

countries have plans and policies in place to achieve national contributions to the ATs.  

Limitations arise in relation to the links between the information provided in national 

reports and NBSAPs and environmental improvement through the achievement of the 

ATs.  In the CBD there are no formal links. The information acquired through national 

reports is analysed by the SCBD and presented at the CBD COP to Member States.  The 

way the information is presented through two sets of reports, the Global Biodiversity 

Outlook report (GBO4),217 and an analysis conducted by the CBD on progress towards 

the ATs. 218   Both reports go to great lengths not to single out parties that are failing to 

                                                           
212 Aarti Gupta, ‘Transparency in Global Environmental Governance: A Coming of Age?’ (2010) 10(3) 
Global Environmental Politics 1. 
213 ibid 4. 
214 Frank Biermann and Philipp Pattberg, ‘Global Environmental Governance: Taking Stock and Moving 
Forward’ (2008) 33 Annual Review of Environment and Resources 277.  
215 Mitchell (n207). 
216 CBD National Reports https://www.cbd.int/reports accessed 8/3/18. 
217 GBO4 (n175). 
218 SCBD, ‘Updated analysis of the contribution of targets established by Parties and progress towards 
the Aichi Biodiversity Targets’ (2016) UNEP/CBD/COP/13/8/Add.2/Rev.1 21. 
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reach their obligations under the CBD but rather produce a board analysis of global 

progress towards the ATs.   

GBO4 was prepared by the SCBD, the GBO4 Advisory Group and the SSBSTA Bureau 

in close collaboration with partner organisations, individuals from governments, NGOs 

and scientific networks.   The fifth national reports were key sources of information for 

the preparation of GBO4, but data provided by the Biodiversity Indicators Partnership 

(consisting of a network of organisations) provided the most up to date information 

possible for tracking progress towards the ATs.   GBO4 provides a broad review of global 

progress towards implementation of the strategic plan for biodiversity 2011-2020 and 

achievement of the ATs. It also provides good practice case studies and lists of actions 

to enhance progress to each target.  

The SCBD analysis includes an analysis/synthesis of relevant national, regional and 

other actions taken by Member States, including targets. The analysis used information 

from NBSAPs and national reports and provides a more detailed analysis towards 

progress than GBO4.  The style of the analysis is similar to that in GBO4 which focuses 

on identifying those parties that have made progress towards specific ATs and gives 

examples of countries whose targets are similar or higher in scope and level of ambition 

than the AT set. This facilitative approach rewards those doing well by mentioning them 

as success stories and as an encouraging example to other parties.   

The current approach that the CBD is taking in relation to transparency is not working 

and there are generally poor levels of progress towards ATs and very small numbers of 

countries have adopted national targets in line with the ATs.219  The SCBD analysis 

suggests that between 63 and 87% of Member States are not on track to attain a given 

AT by 2020.220 These figures equate with the results of GBO4 that found between 53-

92% of parties are not on track to attain a given AT.221   A report undertaken by NGOs 

using the same data set submitted to the SCBD commented that only 5% of countries’ 

national reports indicate that they are on track to meet the global targets therefore 95% 

of countries are behind schedule and not on track to reach their obligations in relation to 

the ATs.222  

Efforts have been made to translate the ATs into national commitments, and 
national actions have been taken to reach the ATs. However, commitments and 

                                                           
219 ibid; GBO4 (n175); NGO report (n184).    
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efforts will need to be significantly scaled up if the ATs and the Strategic Plan for 
Biodiversity 2011-2020, more generally, are to be met.223   

With less than 2 years until 2020 this does not present an optimistic picture for 

achievement of most ATs.224 

The SCBD plays a key role in the development of the format of national reports and has 

worked to improve the content of information and the link between the information 

gathered about achievement of the ATs.  The format of national reports has significantly 

developed from the initial ‘yes/no’ questionnaire based reports which were automatically 

analysed on the CBD website.225  The new format for the sixth round of on-line national 

reports is designed to gather information on outcomes and includes questions aimed to 

force States to reflect on measures they have taken at the national level and the 

effectiveness of these measures in relation to the ATs.226  This is another example of 

how the SCBD aids the development of processes in the CBD regime and its ability to 

produce and control knowledge in the CBD regime.227 The SCBD can be seen to facilitate 

the production of richer knowledge in relation to environmental outcomes.  

The previous format of reports was seen more as a ‘box ticking’ exercise by many 

Member States rather than a process to be used at the national level to inform policies.228 

The development of the format of the national reports is therefore essential in 

encouraging and persuading countries to take ownership and use the reporting process 

for self-reflection on the success or failure of measures taken at the national level and to 

further efforts to achieve national targets. 

The CBD regime relies on transparency, firstly, to encourage compliance and, secondly, 

to promote transformation in the way States act.  The CBD regime has succeeded in 

relation to achieving a high level of compliance with submission of national reports.  It 

has sufficient data to make an analysis of progress towards the ATs.  The SCBD 

continues to develop the reporting system so that the information may be used to achieve 

the ATs but there are still limitations in relation to the information gathered.  Many 

countries do not have adequate data to report accurately (or at all) on progress towards 

                                                           
223 Annex 1 INT14.  
224 A notable exceptions is AT11 on protected areas.  The long history of integration of protected areas 
into national strategies may explain its’ success.  Process based targets such as AT16 on the ratification 
of the Nagoya Protocol and AT17 on updating NBSAPs have been more successful.   
225 Personal communication with member of SCBD Montreal, 2016. 
226 ibid. 
227 See Chapter 3 for a more detailed discussion on the role of the SCBD. 
228 SCBD communication (n225). 
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the ATs.  Some Member States simply do not have data available to assess progress 

towards the ATs.229   

Secondly, in my view the facilitative style of analysis of the information submitted is not 

enough to have a transformative effect on the behaviour of Member States. The 

information gathered is not being linked to improving environmental performance.   The 

CBD reporting system has largely been adhered to but the information has been not 

been used in a way that has resulted in significant transformation in the behaviour of 

Member States.  The information gathered through national reports and NBSAPs has 

only generalised, implicit links to environmental improvement through suggested good 

practice.  The CBDs approach to ‘encourage’ parties towards compliance with the ATs 

has not worked and does not provide enough incentive for Member States to change 

their behaviour significantly.230  Whist there is information available in relation to State 

progress towards the ATs, there is no feedback given to Member States in this regard 

and this reduces the incentive to comply.  If States in non-compliance are not ‘named’, 

then they do not need to fear a bad reputation or fall in standing in the eyes of the 

international community.  Non-compliance is therefore less costly to them.     

The above analysis offers one explanation for the predicted failure to achieve most of 

the ATs and the consequent lack of progress in reduction in biodiversity degradation.  

The CBD regime is still in its infancy and as regimes mature they often move from 

effectiveness orientated transparency to compliance orientated transparency.231  Some 

steps towards a compliance orientated transparency approach have been taken by the 

CBD.  Information gathered through national reports and NBSAPs is geared towards an 

assessment of progress towards the ATs and it only needs to be analysed and presented 

in a different format to Member States to provide a clear picture of individual countries 

progress.  This would allow a more compliance orientated approach.  Given the CBD’s 

historical approach it is unlikely, and perhaps unwise, to encourage a system of 

transparency for governance that promotes negative sanctions.  In any case, to collate 

sufficient information to enforce punitive measures for non-compliance would involve 

much more demanding requirements in terms of information gathering and such forms 

of sanction could in fact reduce the transparency of the CBD regime. Those engaged in 

non-desirable behaviour will have few incentives to supply accurate information 

                                                           
229 See Annex 2 AS4.  
230 Encouragement to comply has been given through case studies, guidelines for positive action that 
can enhance progress towards ATs, rewarding Member States through written recognition in the SCBD 
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ATs are on track to be met. 
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themselves and strong incentives to prevent others from supplying such information.  

Further, there is political unwillingness within the CBD regime to impose negative 

sanctions.  It is therefore unrealistic to expect a consensus decision in support of such a 

proposal.  For Brunnée and Toope: 232 

Compliance mechanisms or enforcement measures cannot simply be added to a 
regime or a set of norms and expected to function.  They must be embraced by 
the salient community of practice and become intertwined with its legal 
interactions.   

Interactional law sees the legitimacy of a legal obligations as key to its effectiveness and 

this is separate from the use of enforcement mechanisms.  It stresses that compliance 

mechanisms must be acceptable to a particular community of practice.  When adopted, 

enforcement mechanisms show a collective disapproval of international society.233  The 

limitation to this way of thinking is that just because a community of practice ‘embraces’ 

a shared understanding in relation to a particular compliance mechanism, it does not 

mean that this mechanism is enough of an incentive for Member States to comply with 

ambitious legal obligations arising from that treaty.  Whilst I recognise that enforcement 

may only be one element of a ‘practice of legality’ and in some circumstances can be 

purely symbolic, in situations where Member States are required to take significant 

actions to achieve compliance, the use of compliance mechanisms, including full 

transparency and means of enforcement, is necessary to provide the incentive to comply.  

Such compliance mechanisms must run alongside the requirements of interactional law 

in relation to legal obligation.   

This research proposes that both the legitimacy of legal obligations and compliance 

mechanisms are needed to ‘push’ States towards compliance with the ATs.  The 

absence of enforcement mechanisms can amount to a weakness in IL, not because 

enforcement is needed to make a legal obligation work, but because failure to enforce 

can indicate lack of congruence between existing norms and international practice.  In 

this sense the legal obligation is not congruent with underlying social norms.234 The weak 

compliance approach adopted by the CBD shows a lack of congruency between the ATs 

and international practice in relation to biodiversity.  The failure to reach sufficient 

progress towards achievement of the ATs reflects the failure of the current approach.   

The lack of a fully transparent process and lack of compliance mechanism in interactional 

terms shows that the ATs are not seen as a priority, and also indicates that there is not 
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a strong enough collective disapproval, in relation to the CBDs goals, to utilise stronger 

approaches to compliance. 

To strengthen the practice of legality of the CBD regime requires shaping new ways of 

thinking and shared understandings at the CBD COP.  This includes looking to the 

legitimacy of legal obligations but also the use of more effective compliance 

mechanisms.  I suggest that a more robust review mechanism is needed.  This would 

include a more transparent review system where firstly, it is clear which countries have 

adopted NBSAPs as policy instruments and set national targets in line with ATs.  

Secondly, it is clear what progress countries are making towards the ATs.  This would 

increase the transparency of the regime and promote transformation in behaviour.  Whilst 

in my view compliance mechanisms are also required I do not suggest that they have to 

be punitive. Instead, a compliance committee could initiate peer reviews in cases of non-

compliance.  This would help countries struggling to find ways to meet the ATs to make 

changes in their behaviour to align with the ATs.  These measures require ensuring 

broad participation of actors at the CBD COP and shaping understandings at the CBD 

COP and persuading actors that the ATs are a top priority and deserving of the necessary 

action to ensure compliance.   

4.7 Conclusion 
This chapter considers different theories from IL and IR of legal obligation and how they 

relate to theories of compliance.  It uses the theoretical position of interactional law to 

discuss the ways in which the CBD seeks to achieve compliance through an analysis of 

the CBDs current compliance mechanism.  The interactional theory of law emphasises 

the importance of the creation of legitimate legal obligations to promote compliance, but 

also on the use of compliance mechanisms that are embedded in shared 

understandings.   

The creation of legitimate ‘interactional’ legal obligations and building the foundations for 

compliance can be achieved through law-making processes at the CBD COP.  The COP 

itself provides an important ‘practice’ which creates the opportunity for the repeated 

interaction of actors in relation to the international legal regime of the CBD.  This fulfils 

one of the criteria of interactional law.235  To create true shared understandings, 

participation of all relevant actors in decision-making processes at the CBD COP is also 

                                                           
235 See section 2.4. 
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required.236   To create interactional law, focus should be placed on the internal 

legitimacy of the legal obligations created by the CBD COP.237  

In relation to compliance I suggest that as well as attracting broad participation of actors 

at the CBD COP, shared understandings need to be pushed to adopt a more robust 

compliance mechanism which is fully transparent and uses a compliance committee to 

initiate peer review in cases of non-compliance. I argue that the CBDs current approach 

which encourages Member States to comply with legal obligations under the CBD is 

failing.  It lacks transparency and has no means of addressing non-compliance.  It adopts 

an approach (in line with the managerial school of thought) which understands that 

States generally comply with IL and failure to comply is normally the result of norm 

ambiguity or capacity limitations rather than deliberate disregard.  This approach is 

demonstrated by the development of processes to aid compliance such as capacity 

building, increasing transparency and voluntary peer review mechanisms.  Despite these 

attempts, compliance is lacking, and this is reflected in the failure of States to make 

sufficient progress to achieve most of the ATs by 2020.  In order to comply with the ATs 

Member States will need to make significant changes in their behaviour and in my view, 

this requires pushing States to realise the importance of the ATs and to adopt an effective 

compliance mechanism.  Under interactional law this would require the use of persuasion 

and argument to foster new shared understandings in relation to the use of compliance 

procedures by the CBD.238  

In addition, I suggest a ‘mixed’ compliance procedure should be used, one that both 

increases the transparency of the regime and makes use of a compliance committee. 

Such an approach would use new ways of disseminating knowledge (increased 

transparency) so that the progress of individual Member States towards achieving ATs 

is clearer and communicated to relevant actors.239  If the CBD adopted such an 

approach, countries would be more motivated to comply and keep good standing in the 

international community.  Further, the use of a compliance committee which could initiate 

peer review mechanisms in cases of non-compliance would help those States struggling 

to adopt national targets or to make progress towards the ATs. SBI1 showcased the 

development of a voluntary peer review mechanism in relation to NBSAPs which reflects 
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237 See section 2.4. 
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the interest of the CBD global community in such an approach.  This could be developed 

further into a more robust compliance mechanism which supports parties struggling not 

only to formulate NBSAPs but to achieve compliance with the ATs.    

Interactional law and constructivism also highlight the importance of the congruency of 

legitimate legal obligations with underlying social norms. In my view, this proves 

problematic when underlying social norms continue to view biodiversity as a low priority.  

According to interactional theory, legitimate legal obligations would need to reflect this.  

If legal norms only reflect existing understandings in society, this would not address the 

biodiversity crisis because only very limited legal obligations in terms of biodiversity 

conservation would be seen as legitimate.   They would be congruent with international 

priorities but totally ineffective in terms of biodiversity conservation.   I emphasise the 

need for international institutions such as the CBD COP and the SCBD to increase the 

role they play in persuading States to prioritise biodiversity.  This can be done through 

the collection and dissemination of information by actors such as the SCBD and NGOs 

who are themselves ‘relevant actors’ and play a key role in presenting proposals and 

encouraging State actors to move in different directions.  The forum of the CBD COP 

and the role it has in collectively building and raising expectations is key in this regard. 

The international level of governance has been discussed in chapter 2-4 and is an 

important layer of international environmental governance.  However, the story only 

begins here, and the following chapter talks to what happens next at the national level.  

The journey of international legal obligations to the domestic level is as important as the 

formation of international legal obligations.  It is at national and sub-national levels of 

governance where actions taken will achieve compliance (or not) with international legal 

obligations. The next chapter analyses this journey in relation to two of the ATs and how 

the journey changes these obligations and can aid or hinder compliance.  
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CHAPTER 5:  INTERNALISATION OF INTERNATIONAL LEGAL OLBIGATION 
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5.1 Introduction 
Chapter 2, looks at how the CBD COP makes international legal obligations by 

consensus and the limits of this decision-making process according to the theory of 

interactional law.1  The analysis suggests that there are shortcomings in the way shared 

understandings are reached at the CBD COP in relation to the fulfillment of the criteria 

of broad participation in decision-making.  It also finds an unevenness in the dynamics 

of participation.  Chapter 3 discusses the heightened role of the CBD secretariat (SCBD) 

in the decision-making process at the CBD COP.  Chapter 4 critiques different theories 

of compliance with international law (IL), and it applies the theory of interactional law to 

the approach taken by the CBD to promote compliance.  The analysis exposes limitations 

in the CBD compliance mechanism and suggests that according to interactional law, the 

CBD COP has not developed shared understandings which sufficiently reflect the need 

for stronger enforcement mechanisms.  This indicates that the importance of achieving 

the ATs is not prioritised or fully recognised by its Member States.  I suggest that shared 

understandings need to be pushed at the CBD COP to recognise the need for more 

effective means of compliance, such as full transparency, and a means to address non-

compliance.    

This chapter is concerned with the domestic implementation of international legal 

obligations.  It analyses the journey of the Aichi targets (ATs) as they are internalised in 

the UK.  It applies Brunnée and Toope’s theory of interactional law to this journey.2  

Interactional law is created if certain criteria are fulfilled, and when laws (or other rules) 

are interactional they will attract fidelity.3   Decisions made by treaty institutions such as 

conference of the parties (COPs) can become interactional law if they fulfill the relevant 

criteria and this theory proposes that a level of autonomy is necessary to create law that 

is interactional and attracts fidelity.4 In this way the theory of interactional law goes further 

than previous scholars who recognise autonomy in international environmental 

institutions but do not necessarily see it as a required criteria for creating legal obligations 

that draw compliance.5  This chapter looks further than international law-making 

                                                           
1 See Section 2.4. 
2 See Section 2.4. 
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processes and analyses the interactionality of practices at different levels of governance 

as the ATs are internalised nationally.  

This chapter fills a gap in research because no interactional analysis has been 

undertaken in relation to the CBD or in relation to the journey of the ATs to the national 

and sub-national level.  Brunnée conducted an interactional analysis of the climate 

change regime at the international level of governance but did not extend her analysis to 

national levels.6  Her analysis is insightful and a useful precedent to which I referred 

when I undertook my analysis.  Brunnée found that the climate change regime began 

with limited shared understandings relating to climate change with few areas of common 

ground to work upon.  From this thin starting point, and in spite of some States’ refusal 

to even acknowledge climate change, she found that deeper shared understandings 

have evolved.  These shared understandings acknowledge the dangers of climate 

change, the urgency of the problem, and the need for guidance on the responsibilities of 

each State.  Despite these ‘thicker’ shared understanding the outcome of the 

Copenhagen accord is found at odds with the criteria of interactional law.   Brunnée 

comments that the Copenhagen accord cannot in any way be seen as the culmination 

of shared understandings as it was negotiated by only a few dominate countries.7  Since 

Brunnée’s analysis in my view the practice of legality has been strengthened within the 

climate regime through the adoption of the Paris agreement.8  

This thesis recognises the importance of practices at the international level and how they 

can lead to the creation interactional law (see chapter 2, 3 and 4), but in my view this is 

the start rather than the end of the story.  I see that the vertical integration process, which 

eventually incorporates international legal obligations into domestic systems, is key to 

understanding how compliance can be achieved or not.  This chapter shows how ATs 

are re-interpreted and re-shaped whilst they are ‘internalised’ to the four countries of the 

UK, and how the internalisation process makes them more or less interactional.    

Two quite different ATs are analysed.  Firstly, AT9 which relates to a direct pressure on 

biodiversity, invasive alien species (IAS).  Secondly, AT2 which addresses an underlying 

cause of biodiversity loss, through the incorporation of biodiversity value in decision-

                                                           
range and complexities in defining autonomy in international environmental law.  He proposes that the 
reality of autonomy in international institutions such as COPs is relatively subtle but significant.   
6 Brunnée (n3) 210. 
7 Brunnée (n3) 213. 
8 The Paris agreement contrasts to the Copenhagen accord and in my view can be seen to better fulfil 
the requirement of broad participation in the creation of shared understandings because it was agreed 
by 195 countries.  It is the first ever universal, legally binding agreement relating to climate change. The 
formality alone of this agreement does not mean it meets the criteria of interactional law and this will 
depend upon fulfilling the necessary criteria.  
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making at national and local levels. I chose these two ATs because in my view are key 

targets in addressing biodiversity loss but they are quite different in nature; one 

addressing one of the main direct drivers of biodiversity loss, IAS; and the other 

addressing mainstreaming of biodiversity into decision-making at the national level.  The 

UK is chosen as a case study and is interesting and unique due to its constitutional make 

up which consists of four devolved administrations with differing levels of devolved 

powers.  The UK constitution allows a multi-faceted exploration of the internalisation 

process.   The analysis in this chapter highlights how international legal obligations can 

be internalised in similar or different ways within closely linked countries.  

Section 5.2 discusses different theories relating to the internalisation of legal obligations 

at the domestic level.  Section 5.3 looks at the UK and describes it unique constitution 

and why it is an interesting case study.  Section 5.3.1 analyses the internalisation journey 

of AT9 and applies interactional legal theory to this journey. Section 5.4 analyses the 

internalisation journey of AT2 and applies interactional legal theory to this journey. 

Section 5.6 draws conclusions from the theoretical analysis and finds that whilst formal 

law and policies have been created in the UK as a result of AT9 and AT2 they fall short 

of elements of the criteria of interactional law.   This outcome offers an explanation as to 

why they have not attracted fidelity.   

This chapter addresses the following research questions: 

1) How have AT9 and AT2 been internalised by different ‘practices’ at different 

levels of governance to the UK?  

2) What are the dynamics of these practices and do they fulfill the criteria of broad 

participation?   

3) How have AT9 and AT2 been re-shaped by these practices and how do they fulfill 

the criteria of interactional law?   

4) How do shared understandings at the UK domestic level feed-back to the CBD 

COP. 

5.2 Theories on the internalisation of international legal obligations into domestic spheres 
Traditional legal theories struggle to explain how seemingly powerless rules, such as 

those arising from institutional bodies, can be effective and induce States to comply.9 

International lawyers have developed alternative theories that offer explanations as to 

why nations obey international legal obligations even if they are not strictly ‘law’ in the 
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160 
 

traditional sense.10   Whilst these theories are key in developing understandings in 

relation to compliance, they pay little attention to how international legal obligations travel 

to the national level and become internalised in domestic systems.   

Interactional law is pertinent to these theories because it too is concerned with the 

legitimacy of legal obligations and the dynamics of interactions around legal obligations 

or ‘practices’, as a means to understand compliance.11  Interactional law also provides a 

theoretical framework which can be used to explain why legal obligations that are not 

formal law can change State behavior none-the-less.12  Interactional law can be applied 

to practices at different levels of governance as international legal obligations are 

internalised to the national and sub-national level.  In my view consideration of the 

continuing, often complex journey of IL to sub-national levels of governance is key to 

understanding compliance.  Alongside, recognising the importance of gaining reciprocity 

of society with internalised international legal obligations because if there is no reciprocity 

then compliance will not be achieved.  

This widening vision of what international law is and how the nature of legal obligation 

relates to its effectiveness requires a theoretical leap away from entrenched, traditional 

ways of understanding law.  Interactional law recognises the importance of non-State 

actors in international law-making and moves away from purely State centric approaches 

and, ‘the billiard ball image of encounters between monolithic entities on the international 

plane’.13     Interactional law in fact embraces the role of autonomous actors in 

international law-making processes/practices.  These understandings can also be 

applied to ‘practices’ that internalise legal obligations.  Further, the criteria of legality are 

relevant to the legal obligations themselves as they transform while they are internalised.  

At each level of internalisation an international legal obligation has the chance to become 

more or less interactional depending upon how well it fulfils the criteria of interactional 

law.14  

                                                           
10 See Harold Hongju Koh, ‘Why Do Nations Obey International Law?’ (1997) 106 Yale Law Journal 2599; 
Nico Krisch and Benedict Kingsbury, ‘Introduction: Global Governance and Global Administrative Law in 
the International Legal Order’ (2006) 17(1) EJIL 1; Phillip Jessop, Transnational Law (Yale University 
Press) 1956; Thomas Franck, The Power of Legitimacy among Nations (Oxford University Press 1990); 
Abram Chayes and Antonia Chayes, The New Sovereignty: Compliance with International Regulatory 
Agreements (Harvard University Press 1995).  
11 Jutta Brunnée, ‘Coping with Consent: Law making under Multilateral Environmental Agreements’ 
(2002) 15(1) Leiden Journal of International Law 1. 
12 Jutta Brunnée and Stephen Toope, ‘Interactional law and compliance: law’s hidden power’ in Jutta 
Brunnée and Stephen Toope (eds) Legitimacy and Legality in International Law. An Interactional Account 
(Cambridge University Press 2010) 104. 
13 Brunnée and Toope (n3) 116.  
14 See section 4.5. 
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This theoretical approach differs from rationalist theorists who see law as the result of 

bargaining between State interests rather than a valid ‘influencer’.15  It also differs from 

social theories that focus purely on social mechanisms and ‘State socialization’ 

emanating as an afterthought from legal processes.16   Interactional law understands 

legal obligations as having a distinct nature and effect that whilst highly influenced by the 

social cannot be explained purely in social terms.  

Predominantly, international legal compliance theories focus on the horizontal 

interactions taking place at the international level that create international legal 

obligations and do not fully consider the relevance and importance of vertical processes 

in achieving implementation and compliance with legal obligations.  Many scholars 

recognise that international dynamics are important and that the way legal obligations 

are created can affect their legitimacy and their ability to draw States to comply.17  

However, in my view the international level is just one level in a series of interactions 

which leads to the incorporation of international legal obligations into different levels of 

governance. As legal obligations travel towards the domestic level they pass through 

different layers of legal process or practices that shape and re-interpret them in different 

contexts. These layers of legal process are important because, ‘law is a continuing 

challenge rather than a finished project.’18  These subsequent legal interactions are 

equally important to explore and understand as they ultimately will either facilitate or 

impede the effective incorporation of international legal obligations into the domestic 

sphere. Different layers of legal process and governance will not only re-shape 

international legal obligations but provide an opportunity for establishing ‘congruence’ of 

the legal obligations with a wider society’s social practice.  Law-making processes on 

the journey to the domestic level provide a space in which shared understandings can 

be re-constructed and create opportunities and spaces for interaction which can re-

enforce and strengthen shared understandings in terms of environmental protection.     

                                                           
15 David Bederman, ‘Constructivism, Positivism, and Empiricism in International Law: Legal Rules and 
International Society. By Anthony Clark Arend’ (2001) 89 Georgetown Law Journal 469. 
16 Ryan Goodman and Derek Jinks, ‘How to influence states: socialization and international human rights 
law’ (2004) 54 Duke Law Journal 621. 
17 For discussions from a legal perspective see Abram Chayes and Antonia Chayes (n10); Thomas Franck 
(n10); and Daniel Bodansky; The Art and Craft of International Environmental Law (Harvard University 
Press 2011).  From a rationalist perspective see Barbara Koremenos and others, ‘The Rational Design of 
International Institutions’ (2001) 55 International Organisations 761. From a political science perspective 
see Alexander Wendt, ‘Collective Identity Formation and the International State’ (1994) 88 American 
Political Science Review 384.  From an international relations perspective see Anne-Marie Slaughter, 
‘International relations, principal theories’ in Max Planck Encyclopaedia of public international Law 
(2011) 129 and Michael Barnett and Martha Finnemore, Rules for the World.  International 
Organizations in Global Politics (Cornell University Press 2004). 
18 Lon Fuller, The Morality of Law (rev edn, Yale University Press 1969) 221. 
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Liberal theorists recognise vertical processes in IL and understand State conduct as, ‘a 

product of domestic political processes through which individuals and groups seek to 

realize their interests and values’.19  Liberal understandings are based upon the 

importance of individuals in influencing State preferences and also highlights the 

importance of international legal obligations that can ‘reach’ individuals and in so doing 

shape State conduct.20  The extent to which vertical processes enable international legal 

obligations to reach individuals is also of interest to this research but the State-centric 

approach that liberal theorist’s take downplays the importance of other actors beyond 

the State who shape international legal processes and create shared understandings.    

5.2.1 Transnational legal process 
Harold Koh proposes a theory of ‘transnational legal process’, which seeks to better 

understand and explain the vertical processes of integration of international legal 

obligations and also recognises the variety of actors involved in such processes.21 

Transnational legal process is the process whereby an international legal obligation is 

interpreted through the interaction of transnational actors in a variety of law-declaring 

fora and then internalised into a nation's domestic legal system.  He builds upon Jessop’s 

concept of transnational law which sees that legal obligations can have effect across 

borders and regulate actions or events transcending national frontiers.22   Transnational 

law can include public and private IL but also rules that do not fit into standard categories.  

The theory of transnational law incorporates legal obligations emanating from treaties 

which are not strictly binding but have effect across borders.    

Koh defines transnational legal process as a three-part process of, ‘interaction, 

interpretation, and internalisation’ by which international legal rules become integrated 

into national law and assume the status of internally binding domestic legal obligations.23  

The theory sees internalisation as complete when a legal obligation become entrenched 

in domestic law. Transnational legal process views certain actors as key to promoting 

internalisation.  These include transnational norm entrepreneurs (private citizens), 

governmental norm sponsors (government officials), transnational issue networks and 

interpretive communities.24  The interaction among transnational norm entrepreneurs 

                                                           
19 Brunnée and Toope (n3) 115. 
20 Anne-Marie Slaughter and Jose Alvarez, ‘A Liberal Theory of International Law’ (2000) 94 Proceedings 
of the Annual Meeting  (American Society of International Law) 240. 
21 Harold Koh, ‘Why Do Nations Obey International Law?’ (1997) 106 Yale Law Journal 2599. 
22 Philip Jessup, Transnational law (Yale University Press 1956).  
23 Harold Koh, ‘The 1998 Frankel Lecture: Bringing International Law Home’ (1998) 35 Houston 
International Law Journal 623, 626. 
24 ibid.  
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and governmental norm sponsors create transnational networks and law-declaring fora 

which create new rules of law that are construed by interpretive communities.25   

The internalisation of IL is seen to occur firstly, through social processes where the public 

legitimacy of norms results in widespread obedience. Secondly, through political 

processes where elites accept international obligations and adopt them as government 

policy.  Lastly, through legal processes where the international legal norm is incorporated 

into the domestic legal system.  The process of vertical integration is not seen as uni-

directional from top-bottom. Transnational legal process may have origins from social 

obligations at the domestic level which become embedded at the international level in 

the transnational legal process. Koh uses the example the case of landmines, where the 

launch of an NGO campaign in 1992 saw the speedy adoption of the Landmines 

Convention in 1997.  This illustrates his theory in relation to the role of norm 

entrepreneurs and government sponsors and the process by which social norms can 

become internalised in international law. 26    

Koh’s theory is relevant to this research as it focuses on the processes that ‘bring 

international law home’.27  This research is interested both in the international legal 

process at the CBD COP and the international legal obligations it creates as well as the 

subsequent practices around CBD legal obligations which internalise them at other levels 

of governance in the EU, UK and domestic levels. Just as the CBD COP provides a 

space in which resistant Member States can be persuaded to adopt international legal 

obligations and internalise them into domestic legal systems, so do the repeated cycles 

of interaction, interpretation and internalisation which internalise them as they trickle 

down to the domestic level. These other layers of governance also provide interactive 

spaces where actors can be persuaded of the value of international legal obligations and 

this will affect how and if they are internalised. 

The theory of transnational legal process has many crossovers with the theory of 

interactional law.  Transnational legal process also recognises the influence of non-State 

actors in legal process and the importance of repeated interaction of actors in these 

processes to reconstitute the interests and possibly the identities of participants.28  

However, there are also significant differences.  Transnational law highlights the 

importance of the adoption of international legal obligations into domestic legal systems 

for internalisation.  This is seen as the ultimate goal.  This differs from the interactional 
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26 Koh (n10). 
27 Koh (n10). 
28 Koh (n10).   
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account which recognises that domestic laws can strengthen and promote compliance 

but formality alone does not guarantee internalisation and that the form of ‘hard’ law 

alone is not necessarily enough to generate behavioral change. Koh’s theoretical 

framework cannot encompass how ‘soft law’ can generate legal obligations that are more 

effective than ‘hard’ law whereas interactional law can. 

Koh talks of the internalisation process in a somewhat forceful way, ‘the provoking actor’s 

claim is to ‘bind’ the other party to obey the new interpretation as part of its internal value 

set.’29  The theoretical approach of interactional law understands these interactions 

differently and the notions of ‘force’ and ‘obedience’ do not fit the interactional 

understanding of how law has influence.  The interactional theory of law recognises the 

influence of international legal obligations in a subtler way through the creation of a 

certain type of ‘legal shared understanding’.   When legal shared understandings are 

perceived as legitimate they will be draw compliance and be reinforced at different levels 

of governance through policies and law. Norm entrepreneurs may initiate discussions 

surrounding new concepts but usually this is in a less forceful way than provocation. 

Ultimately shared understandings cannot be forced upon anyone.  Actors can be 

encouraged and persuaded to change their views and by being exposed to certain 

narratives and discourses alternative understandings can be formed. 

5.2.2 Interactional law 
In my view, the theoretical perspective of interactional law can more fully explain the 

workings and realities of IL than transnational legal process.  Interactional law is created 

and ‘a practice of legality’ formed when the relevant criteria are met; shared 

understandings, attention to the criteria of legality and congruent practices upholding the 

legal obligation.  Whilst ‘hard law’ may be interactional it is not necessarily so and the 

fact that international standards are not formally binding is less important than if the legal 

obligations generated are interactional. The theory delves deeply into law’s relation with 

‘the social’ and I also see this connection as crucial for understanding how law can bring 

about societal change.  The notion of shared understandings and their connection with 

interactional law brings a deep level of understanding on how the social is intertwined 

with law.    
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5.2.2.1 Communities of practice 
The concept of ‘communities of practice’ and how communities learn through social 

engagement can enrich understandings of how a range of different actors, State and 

non-State, influence law-making. 30  For Wegner:31   

Practice resides in a community of people and the relations of mutual 
engagement by which they do whatever they do.  

Law, policy and decision-making forums can be seen as ‘communities of practice’ and 

provide a setting for ‘interactional learning’.32  Understanding the variety of actors who 

are influential in decision-making and who constitute a ‘community of practice’ is 

significant because shared understandings shape interactional law and form structures 

for mutual engagement and sustained practice which shape the identities and conduct 

of its members. Under the theory of interactional law, congruence with shared 

understandings can be created through broad participation in the construction and 

maintenance of legal regimes and the obligations created must largely fulfill the criteria 

of legality.33  Communities of practice are therefore important for two reasons; firstly for 

their role in developing interactional law in practices of legality, and secondly for their 

role in accepting and re-enforcing legal obligations within society.  

Shared understandings can emerge, evolve or fade through processes of social learning 

and are constantly produced and re-produced through interaction between actors in the 

community of practice.34 Shared understandings can only become interactional law if 

they fulfill the internal criteria of law and arise from a practice of legality.  Communities 

of practice are a social concept and shared understandings alone cannot create 

interactional law. Shared understandings are however essential to interactional law as 

they are seen as being able to guide human action.  If relatively stable shared 

understandings emerge and the law reflects these understandings, then the law will fulfill 

this particular criteria of interactional law. 

Many theories including constructivism focus largely on ‘groups’ of actors such as States, 

NGOs and IOs and whether they accept a particular understanding and, in this way, 

‘share’ in it.  Brunnée and Toope highlight that the salient interactions are actually 

between individuals acting on behalf of these entities. 35   It is the participants of legal 

                                                           
30 Etienne Wenger, Communities of Practice: Learning, Meaning, and Identity (Cambridge University 
Press 1998). 
31 ibid 16. 
32 Brunnée and Toope (n3) 62. 
33 Brunnée and Toope (n3). 
34 Alexander Wendt, Social Theory of International Politics (Cambridge University Press 1999) 326. 
35 Brunnée and Toope (n3) 61. 
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fora, such as delegates at the CBD COP that actually become exposed and ‘socialised’ 

to particular understandings.  These individuals then influence their ‘entity’ to adopt a 

particular legal norm or not. These individuals form ‘communities of practice’ and may 

be party to more than one community of practice (e.g., international and national).    

Communities of practice cover a vast array of different social structures.  In the context 

of legal obligations, ‘practices of legality’ contain individuals who can be seen to form a 

particular community of practice.  Legal fora are distinct spaces because they produce a 

particular form of rule, legal obligations. Shared understandings can be used as a way 

to better understand decision-making in different legal fora.  They each form their own 

distinct ‘community of practice’ and provide a space for mutual engagement and 

sustained practice.   Member’s identities become ‘interlocked’ and are shaped by the 

community of practice. For Brunnée and Toope: 36  

Social interaction is the engine that drives these processes.  Actors work to 
promote meanings, but what they care about and how they act to pursue it is 
shaped in part by their interaction with others and the existing patterns of 
collective knowledge or meanings. 

Within communities of practice such as treaty institutions, the ‘mutuality’ between agents 

and structures is recognised.  The participation of agents in ‘the structure’ generates 

shared understandings and promotes understandings.  These shared understandings 

once formed become ’structures’ that shape how actors see themselves and the world 

and how ‘they form interests and set priorities, and how they make arguments or elevate 

others’ arguments’.37   

International treaties incorporate understandings from a diverse range of domestic 

situations, which can strengthen or weaken the interactionality of international legal 

obligations.  For Brunnée and Toope:38 

While some treaties may enshrine shared understandings…and engage parties 
in a sustained practice of legality, not all States that are formally bound by the 
treaty may be parties in this interactional sense.   

In my view, it is essential that international legal obligations created through shared 

understandings must be reciprocated: Firstly, by Member States who implement the 

international provisions into domestic ones; and secondly, at the domestic level by those 

to whom the law is addressed.  If a member party does not reciprocate through 

                                                           
36 Brunnée and Toope (n3) 65. 
37 Emanuel Adler and Steven Bernstein, ‘Knowledge in Power: The Epistemic Construction of Global 
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University Press 2005) 295. 
38 Brunnée and Toope (n3) 73. 
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implementation of the legal provisions contained in the treaty, then whilst formally a 

member party, they are not party in any interactional sense.  By placing a stop to the 

interactional process, they place a considerable hurdle to the journey of internalisation 

of the international legal obligation.   

Reciprocity at the domestic level is achieved when law-makers can expect citizens to 

accept and generally observe a law, and in turn citizens must be able to accept that the 

government will abide by and apply the law.39 This level of reciprocity generally requires 

that Member States have internalised the international legal obligation into domestic law 

or policy first.  Broad participation at domestic levels of governance will enhance the 

likelihood of reciprocity.  If legal obligations are in congruence with social practices (at 

whichever level of governance) then they will become enmeshed in social practices and 

generate and maintain collective understandings. Or, in other words, they will ‘have 

effect’. 

International legal obligations will be internalised in different ways by different countries.  

If shared understandings remain within the margin of appreciation at the domestic level, 

the international legal obligation will be maintained or even strengthened. International 

legal obligations can be made more interactional as they are internalised at the domestic 

level.  However, if domestic practices and interpretation consistently stretch beyond the 

margin or reject the international legal obligation altogether then it will be weakened, 

altered or even destroyed.40 This is why the internalisation process is so important and 

paying attention to the criteria of interactional law at each level of internalisation not only 

at the international level.   

A further point is that the journey of interactional law is not uni-directional and can start 

at the domestic level and travel upwards and this can influence law-making at the 

international level.   

According to interactional law, practices of legality are formed when a social norm, 

reflecting shared understandings that meet the criteria of legality are upheld with practice 

that is congruent with the legal norm.41 ‘Practice that is congruent with the norm’ may 

include practices emerging from a treaty regime where there are regular meetings of the 

parties and systems of review, or at the national level they may be formal domestic legal 

systems or less formal systems that are created around policy which contain means for 

sustained interactions and systems of review.   
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This chapter considers what happens after decision-making at the CBD COP.  Legal 

obligations created by international treaties provide rules for domestic practice, but it is 

up to actors at the domestic level to internalise the international legal obligations in the 

domestic context (through law or policy), to clarify the provisions, and to find ways that 

conduct within societies can be adjusted to fulfill their requirements.   It is possible in this 

way for legal obligations that do not meet the requirement of interactionality at the 

international level to become ‘more’ interactional at the domestic level. For Koh:42  

Transnational law can transform, mutate, and percolate up and down, from public 
to private, from the domestic to the international level and back down again.    

This chapter aims to better understand how AT9 and AT2 are internalised and the role 

that different layers of governance play in enhancing, sustaining or weakening them. 

Communities of practice at the domestic level ultimately decide what concrete action will 

be taken as a result of international legal obligations so are key to achieving compliance. 

Domestic experiences can also trigger interactional law which can feed back up to the 

international level and in this way shape outcomes at this level to.     

5.3 The internalisation process – UK case study 
The vertical process of internalising legal obligations from the CBD into the four countries 

of the UK consists of a long and complicated journey from the CBD COP, to Europe, to 

the UK, to the four individual countries and finally to sub-national levels such as local 

authorities. The UK consists of four similar but different administrations and is unique in 

this sense.  Each administration has a different history of devolution where powers have 

been conferred to Scotland, Northern Ireland and Wales through different devolution 

statutes and agreements.43 Devolution is distinct from federal systems of government 

due to the doctrine of UK parliamentary sovereignty which means that the devolved 

administrations are subordinate to the UK parliament.44  Further, the conferral of powers 

to the devolved administrations are all different and there are different levels of devolved 

responsibilities to each administration and no common pattern.45 The way in which 

                                                           
42 Harold Koh, ‘Transnational Legal Process’ (1996) 75 Nebraska Law Review 181, 184. 
43 The Scotland Act 1998, the Government of Wales Act 1998, and the Northern Ireland Act 1998. These 
legislative provisions are supported by a framework of agreements between government departments 
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devolution has happened in the UK has led to differences in their legal approaches and 

the adoption of different environmental law and policy.  These operate in the context of 

the particular culture of each administration.  

The process of devolution was intended to, and has given, the devolved administrations 

opportunities for divergence.  That said, there are also ‘hooks’ that provide for an 

evenness of approach in the UK.  A major hook has been EU law.  Whilst devolved 

administrations have been responsible for their own law and policy in environmental 

matters these have been constrained to fit within the framework set by EU law.46   On 

withdrawal from the EU, each devolved nation will have more freedom to diverge on the 

approaches they take towards environmental matters.47 That said, such freedoms will 

depend upon the dynamics of the UK and devolved administrations’ competence in 

relation to EU law. Some EU laws and policies, including those in relation to the CBD, 

may require a combination of UK and devolved competence.48   

Another hook for commonality of approach is that provided by international legal 

obligations such as the CBD.  On withdrawal from the EU, the UK will still be bound by 

to the MEAS to which it is a party.49  The CBD provides a hooks to draw together the 

approaches taken by the four countries and to provide some uniformity in relation to 

certain environmental standards and principles.50  In my view, the ATs also set a clear 

common goal for the UK to work towards.  

                                                           
legislation under the original devolution settlement. More recently, under the Government of Wales Act 
2006, Wales now has primary legislative powers.   
46 ibid.  Jenkins comments that each nation can go its own way, but only to a limited extent. 
47 ibid. 
48 See Cabinet Office, ‘Frameworks analysis: breakdown of areas of EU law that intersect with devolved 

competence in Scotland, Wales and Northern Ireland’ (2018).  This policy paper lists areas of EU law 

(and policy) that intersect with devolved competence and includes policies and common standards 

covering the conservation of the UKs terrestrial, freshwater and marine species and habitats in 
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i.e. EU Regulations, EU decisions, EU treaty provisions that are directly applicable, and laws that 
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49 Richard Macrory and Joe Newbigin, ‘Brexit: The International Legal Implications’ in Oonagh Fitzgerald 
and Eva Lein (eds), Complexity’s Embrace: The International Law Implications of Brexit (McGill-Queen’s 
University Press 2018). 
50 Jenkins (n45).  Jenkins draws attention to the tensions in Wales in relation to the duty on all public 
bodies to carry out sustainable development and Natural Resources Wale’s duty to pursue the 
sustainable management of natural resources.  She also describes the tension between the principle of 
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Before devolution most work concerning the environment was carried out at the UK level. 

In response to legal obligations under the CBD, the UK produced action plans, 

frameworks and national reports. A UK Biodiversity Action Plan (BAP) was created in 

1994 which described the biological resources of the UK and provided detailed plans for 

conservation of these resources.51  UK national reports were produced for the CBD every 

2-3 years and showed the extent to which the UK BAP contributed to the goal of, 

‘significant global reduction of biodiversity loss called for by the CBD at that time’.52 

The process of devolution changed the way the UK internalised its obligations under the 

CBD.  Certain powers relating to the environment were devolved to Northern Ireland, 

Scotland and Wales and Westminster retained authority for England.  Consequently, it 

became the responsibility of each country to develop their own responses to the legal 

obligations under the CBD.  Between 1998 and 2007 each country developed their own 

biodiversity strategy and conservation approach according to the priorities within their 

country.   The devolution of powers relating to the environment allowed significant room 

for diversity in relation to the approaches taken by countries.  This led to a piecemeal 

approach which was not seen as effective for conserving biodiversity, especially 

considering closely linked ecosystems on the landmass of Great Britain.   

In 2007, there was recognition of a need for a ‘shared vision’ for UK biodiversity 

conservation.  A UK wide BAP was adopted, ‘Conserving Biodiversity – the UK 

Approach’.53   This recognised that whilst the ability to set individual policies and to set 

priorities for individual countries was important, in order to achieve common goals the 

four countries would need to work together.  The 2007 UK BAP was succeeded by the 

2012 ‘UK Post-2010 Biodiversity Framework’.54   

The UK Post-2010 Biodiversity Framework ‘internalises’ the CBD 2020 Strategic Plan 

and the 20 ATs as well as the 2011 EU Biodiversity Strategy (EBS 2011).55    The Post 

                                                           
decentralisation as advocated by the CBD in relation to the ecosystems approach and the use of national 
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51 UK Department of Environment, ‘Biodiversity – The UK Action Plan’ (1994).  
52 CBD COP decision VI/26.  The CBD 2010 target was, ‘to achieve by 2010 a significant reduction of the 
current rate of biodiversity loss at the global, regional and national level as a contribution to poverty 
alleviation and to the benefit of all life on Earth’. 
53 DEFRA, ‘Conserving Biodiversity – The UK Approach’ (2007).  
http://jncc.defra.gov.uk/PDF/UKBAP_ConBio-UKApproach-2007.pdf accessed 5/6/18. 
54 JNCC and DEFRA, ‘UK Post-2010 Biodiversity Framework. JNCC and Defra on behalf of the Four 
Countries’ Biodiversity Group’ (2012) http://jncc.defra.gov.uk/pdf/UK_Post2010_Bio-Fwork.pdf 
accessed 5/6/18. 
55 European Commission, ‘The EU Biodiversity Strategy to 2020’ (2011)  
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2010 Biodiversity Framework identifies activities, intended to complement individual 

country biodiversity strategies, which will lead to the achievement of the ATs. The 2015 

implementation plan is the second report by JNCC on progress under the UK Post-2010 

Biodiversity Framework.56  The UK also assesses progress through the national reporting 

process under the CBD.  The Fifth UK National Report (2015) states what measures 

have been taken by the UK to implement the CBD and their effectiveness at meeting the 

CBD’s objectives. 57   

Other ways in which an evenness of approach between the four countries is facilitated 

in relation to the ATs is through the four countries' biodiversity group (4CBG).  The 4CBG 

creates a forum where the environmental departments of the four governments in the 

UK work together. Representatives from JNCC, each government, and additional invited 

experts meet to discuss common substantive and policy-development issues. They aim 

to: 58  

1. Establish, coordinate and oversee work under the UK Biodiversity Framework, in 

order to meet EU and international biodiversity commitments  

2. Coordinate the UK response to new and emerging EU and international 

biodiversity initiatives. 

3. Address other biodiversity-related matters which would benefit from strategic 

collaboration at the UK level 

4. Coordinate reporting of UK progress on the EU Biodiversity Strategy and Nagoya 

commitments including UK biodiversity indicators. 

5. Establish and oversee UK-level sub-groups and events as necessary to support 

the Four Countries Group in these tasks. 

The 4CBG is not a traditional law-making forum but it does make policy and draw 

together the work of the four countries and coordinates the UK response to the CBD. 

The 4CBG agreed the UK Post-2010 Biodiversity Framework which identifies priorities 

at the UK level for the CBD.  It plays a key role in uniting the policy approach of the four 

countries and the meetings of the 4CBG are important and could be loosely considered 

‘a practice’ in interactional terms.  In my view, the meetings provide a space for the 
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repeated interaction of different actors who consider how to internalise the ATs at the 

UK level.  The policy that is made could form the basis of interactional law if it adheres 

to the relevant criteria.59 

The Joint Nature Conservation Committee (JNCC) also plays a role in evening out the 

approaches taken by the four countries.  The JNCC is largely an advisory public body 

which provides evidence, information and advice to the UK government and the devolved 

administrations.  The JNCC takes forward issues from the four countries to inform policy 

development. It also provides support to ensure that European and international 

requirements are understood and implemented through national policies and actions 

within a devolved UK.  

The UK Post-2010 Biodiversity Framework and CBD national reports are compiled by 

4CBG who formulate a UK-wide response to the legal obligations under the CBD. The 

work of the 4CBG also feedbacks to the CBD and become part of the interaction 

processes at the international level. The UK-wide position incorporates the diversity of 

approaches taken by the four countries but also seeks commonality of approach which 

attempts to address issues that need geographical coherence to succeed.   

Despite these UK wide forums, most legal and policy efforts in relation to the ATs is a 

devolved matter and carried out by the individual countries.  Each country has its own 

biodiversity strategy and also its own government environment department, biodiversity 

conservation body, and non-State bodies such as NGOs who work towards the 

implementation of biodiversity laws, policies and strategies.   It is debatable how much 

autonomy the devolved administrations have from the UK government in respect of some 

issues.60 Although, in relation to the regulation of biodiversity, there are clear 

opportunities for divergence in the policy approaches and the implementation strategies 

taken by each country. This could be seen as beneficial or problematic.  On the one hand 

separate approaches can take account of the distinctive ecological, geographical and 

sociological characteristics of each country. Policies can be tailored at the sub-national 

level (by each country) by those who have more comprehensive understandings of their 

local environment and society and in this way so are well placed to formulate the most 
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appropriate responses.61  Different approaches may be warranted and needed due to 

the biological diversity across the four countries.   

On the other hand, the decentralisation of responsibility in relation to biodiversity may 

mean that approaches are taken which are not justified on the grounds of variation in 

biodiversity.   Instead, approaches that weaken commitments in relation to international 

legal obligations maybe taken as they are not prioritised by that administration. Wooley 

sees that regional and national perspectives are key at ensuring common standards are 

met.62  Jenkins highlights the importance of iterative processes of policy development 

and planning which enables interaction between different levels of governance.63 

Jenkin’s understanding of the links between different levels of governance and the 

importance of communication between them is similar to the understandings of 

interactional law.  Interactional law sees that as legal obligations are internalised at each 

level of governance attention must be given to the principles of interactional law.  The 

dialogue between actors and the shared understandings created at different levels of 

governance is one criteria that determines if a legal obligation is weakened, reinforced 

or strengthened as it is internalised.  In my view, the UK is an important level of 

governance in relation to the internalisation of the ATs and should not be overlooked 

even though powers in relation to the environment are a devolved matter.  The UK level 

of governance plays a key role in ensuring certain minimum standards are achieved by 

each devolved administration and that the ATs are not weakened (in an interactional 

sense) as they travel to the sub-national level.  

The UK and its three administrations provide an intricate system of governance in which 

to explore the dynamics of multi-level governance approaches in relation to biodiversity 

and how international legal obligations from the CBD are internalised in different 

contexts.  Interactional law provides a framework to better understand the unique 

processes occurring within each devolved administration; the nature of shared 

understandings that are formed, the adherence to internal criteria of legality and the 

practices established around the ATs.  Each administration encompasses interactions 

which involve actors who form specific ‘communities of practice’64 or ‘transnational issue 

networks and interpretive communities.’65  Interactional law understands the importance 

of the interactions which take place in ‘practices’ which internalise international legal 

                                                           
61 ibid 134. 
62 Olivia Woolley, Ecological Governance: Reappraising Law’s Role in Protecting Ecosystems Functionality 
(Cambridge University Press 2014). 
63 Jenkins (n45). 
64 See section 5.2.3.1. 
65 See section 5.2.1.  
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obligations.  They pass through multiple levels of governance and these interactions are 

key at achieving compliance.  Within each layer of governance there are opportunities to 

reinforce international legal obligations and also to shape understandings and actor 

identity.  In my view this is crucial to achieve the necessary change in behaviour required 

to achieve compliance.66   

The international level of law-making is important but the story does not end there. It 

marks the beginnings of an iterative process where international legal obligations are 

repeatedly re-considered as they are internalised within the framework of multi-level 

governance systems.  Further, the reinforcement (or not) of international legal obligations 

at each level will affect how it is implemented and if it achieves compliance.  This journey 

while often talked about as a one-way trip from international to sub-national levels is in 

fact far more complex.  International legal obligations do have to make this downward 

journey but their origins may be from levels of governance below the international level.  

Further, interactions at the national and sub-national level form part of the shared 

understandings created at the international level.  The actors involved within practices 

around international legal obligations at different governance levels ultimately shape how 

they are interpreted at that level of governance.    

The followings sections 4 and 5 describe the journey that two of the ATs take as they are 

internalised in the UK, and analyses the interactionality of practices at the different levels 

of governance.  

5.3.1 AT9 Invasive Alien Species (IAS) at the international level 
This section analyses the internalisation journey of AT9.  AT9 was agreed by consensus 

by CBD COP10.  It is an international response to the known threat of IAS as a major 

and direct threat to biodiversity loss.67  Most impacts of IAS are negative to native species 

because they consume other species, compete with other species, introduce disease, 

interbreed with native populations, or disturb the physical environment.68   

AT9 aims are: 

By 2020, invasive alien species and pathways are identified and prioritized, 
priority species are controlled or eradicated, and measures are in place to 
manage pathways to prevent their introduction and establishment. 

AT9 reinforces and builds upon Article 8(h) of the CBD treaty: 

                                                           
66 Brunnée and Toope (n3). 
67  David Pimentel, Biological invasions economic and environmental costs of alien plant, animal, and 
microbe species (CRC Press 2011). 
68 ibid 131. 
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Each contracting party shall, as far as possible and as appropriate:  

(h) Prevent the introduction of, control or eradicate those alien species which 
threaten ecosystems, habitats or species. 

CBD COP6 Decision VI/23 (pre-dating AT9) provides detailed guiding principles for the 

implementation of Article 8(h) and the prevention, introduction and mitigation of alien 

species that threaten ecosystems, habitats or species.69  The guiding principles propose 

a three-stage hierarchical approach:  Firstly, prevention of the introduction of IAS 

between and within States.  Secondly, where IAS are already introduced, early detection 

and rapid action to prevent establishment.  Thirdly, where eradication is not feasible, or 

resources are not available, implementation of long-term control measures.  

In addition, 34 CBD COP decisions either relate to Article 8(h) or are relevant to IAS.  

The SCBD has drafted a toolkit for the management of IAS.70 The CBD treaty itself and 

numerous COP decisions create international legal obligations that Member States need 

to internalise.  Whilst the focus of this research is on AT9, it cannot be seen in isolation 

from the other obligations.71 

5.3.2 AT9 at the European level 
The first key point of internalisation below the CBD COP is at the EU level.  The EU is a 

supra-national entity and promotes interactions between international, European and 

domestic laws. The EU and the UK have ‘mixed competence’ in relation to the CBD.  The 

EU is a signatory State to the CBD in its own right and has produced EU law and policy 

as a result of the CBD which is relevant to its Member States including the UK.72  The 

                                                           
69 CBD COP 6 Decision VI/23 (2002). 
70 This research focuses on the CBD and its influence on IAS but it is by no means the only convention or 
international agreement dealing with the issue of IAS.   Other relevant international legal instruments in 
relation to IAS include; the International Plant Protection Convention 1997, Convention on the 
Conservation of European Wildlife and Natural Habitats 1979 (Bern Convention), Conservation of 
Migratory Species of Wild Animals 1983 (Bonn Convention), Convention on International Trade in 
Endangered Species 1975 (CITES), Convention on Wetlands of International Importance especially as 
Waterfowl Habitat 1975 (RAMSAR), Agreed Measures for the Conservation of Antarctic Fauna and Flora 
1964, Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological 
(Biological) and Toxin Weapons and on Their Destruction 1972, Convention on the Conservation of 
Antarctic Marine Living Resources 1980, UN Convention on the Law of the Sea 1994 (UNCLOS), Protocol 
to the Antarctic Treaty on Environmental Protection, Agreement on the Application of Sanitary and 
Phytosanitary Measures (SPS Agreement), Framework UN Convention on Climate Change 1992, 
Agreement concerning Cooperation in the Quarantine of Plants and their Protection against Pests and 
Diseases 1959, Convention on the Law of Non-navigational Uses of International Watercourses 1997, 
Program on Action for the Development of Small Island Developing States 1994, and the Cartagena 
Protocol on Biosafety 2000 (Protocol to the CBD). 
71 When this chapter talks of AT9 it recognises the other CBD legal obligations from Art 8(h), Decision 
VI/23 and other CBD COP decisions on IAS are all intertwined with the requirements of this target. 
72 The UK will remain a full member of the EU until the process of withdrawal under Article 50 of the 
Treaty on the European Union is complete, this is anticipated on 29th March 2019.  The European Union 
(Withdrawal) Act 2018 will preserve all ‘EU-derived domestic legislation’ and incorporate ‘direct EU 
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UK is also an independent signatory State and is directly committed to complying with 

legal obligations under the CBD as well as currently being committed through EU law 

and policy.    

European Biodiversity Strategy (EBS) 2020 
Under CBD Article 6(a) and AT17 each member party is required to develop a national 

biodiversity strategy and action plan (NBSAP).73  The European response or 

internalisation of this international legal obligation is the first EU Biodiversity Strategy 

2020 (EBS 2020).  EBS 2020 calls to halt biodiversity loss in the EU, restore ecosystems 

where possible and to step up EU efforts to avert global biodiversity loss.74  It includes a 

long-term biodiversity vision, a headline target and targets with related actions.75 

Before its adoption EBS 2020 underwent extensive consultation with EU institutions, 

Member States, key stakeholders (environmental NGOs and biodiversity user groups 

(agriculture, forests, business, and fisheries sectors) and the general public.  These 

actors can be understood to constitute the European ‘community of practice’ relevant to 

the internalisation of AT17.  The consultations led to the adoption of EBS 2020 the actors 

involved considered how to implement the 2020 strategic plan and ATs at the European 

level.  These interactions around the ATs can be understood as a ‘practice’ in 

interactional terms which determined how AT2 and AT9 would be internalised at the 

European level.   

EBS 2020 reflects the commitments taken by the EU in relation to the ATs.76  It consists 

of an EU vision, an overall EU biodiversity target and six targets with associated actions.   

EBS 2020 called for further EU legislation dealing with the issue of IAS:77   

With the exception of legislation concerning the use of alien and locally absent 
species in aquaculture there is currently no dedicated, comprehensive EU policy 
to address them. This strategy proposes filling this gap with a dedicated EU 
legislative instrument which could tackle outstanding challenges relating inter alia 
to IAS pathways, early detection and response and containment and 
management of IAS. 

Target 5 EBS 2020 states:   

                                                           
legislation.’ In this sense the EU laws will be preserved in the UK.  The position on EU policy is less clear, 
see discussions in n48. 
73 See section 4.6.2.1. 
74 European Commission, ‘Our life insurance, Our Natural Capital: An EU Biodiversity Strategy to 2020’ 
(2011). 
75 EBS (n74). 
76 EBS 2020 replaces EBS 2011 and is Europe’s NBSAP as required under Article 6(a) of the CBD. 
77 EBS 2020 (n74).  
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By 2020, Invasive Alien Species and their pathways are identified and prioritised, 
priority species are controlled or eradicated, and pathways are managed to 
prevent the introduction and establishment of new IAS. 

The ‘pathways approach’ incorporated in EBS 2020 takes the approach recommended 

in Decision VI/23 and replicates the text of AT9.   

EBS 2020 Target 5 is now incorporated within EU Regulation 1143/2014 which will be 

discussed in further detail below.   

The Bern Convention 
The EU is party to other international conventions which deal with IAS.  The Bern 

Convention addresses the IAS in Article 11 which calls Member States to, ‘Strictly control 

the introduction of non-native species’.78   The Bern convention has in part been 

internalised at the EU level by the ‘Wild Birds Directive’ and the ‘Habitats Directive’ which 

both address the issue of IAS. The 1979 Conservation of Wild Birds Directive 

79/409/EEC as codified by Directive 2009/147/EC on the Conservation of Wild Birds 

states: 

Member States shall see that any introduction of species of bird which do not 
occur naturally in the wild state in the European territory of the Member States 
does not prejudice the local flora and fauna. In this connection they shall consult 
the Commission.79   

The provisions in Directive 2009/147/EC also use the phrase ‘so as not to prejudice local 

flora and fauna’.  This language is not clear as to what actions should be taken in terms 

of eradication and control of IAS.  The provisions are also limited to birds and birds that 

do not occur naturally in the wild.  This makes them of limited use when the IAS is not a 

bird, such as Japanese knotweed. 

Article 22 of the 1992 Habitats Directive requires that: 

In implementing the provisions of this Directive, Member States shall ensure that 
the deliberate introduction into the wild of any species which is not native to their 
territory is regulated so as not to prejudice natural habitats within their natural 
range or the wild native fauna and flora and, if they consider it necessary, prohibit 
such introduction.80 

These provisions only go a very limited way to addressing the problem of IAS and are 

vague in their terms.  The provisions relate only to the, ‘deliberate introduction into the 

wild of any species which is not native to their territory’.  This limits the control of IAS as 

                                                           
78 Council of Europe, ‘Convention on the Conservation of European Wildlife and Natural Habitats’ [1979] 
1284 UNTS 209. 
79 Art 11 Council Directive 2009/147/EC on the Conservation of Wild Birds (codified version) [2009]OJ L 
20/7. 
80 Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora [1992] 
OJ L206/7. 
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it does not extend to cover IAS that have already been introduced and are causing harm 

to biodiversity in Europe, to IAS that are accidentally introduced, and in relation to 

defining what ‘into the wild’ exactly means.   

Other European legislation dealing with IAS includes Regulation708/2007 concerning 

the use of alien and locally absent species in aquaculture,81 Regulation 528/2012 

concerning the making available on the market and use of biocidal products,82 and 

Regulation 1107/2009 concerning the placing of plant protection products on the 

market.83 

The UK Law Commission produced a report on Invasive Non-Native Species (INNS). 84  

It found that the UK regulation of IAS through the Habitats and Birds Directives was 

limited.85   They were criticised for being too specific and confining the regulation of IAS 

specific to economic activities such as the use of non-native and locally absent species 

in fish farming, and the marketing and use of pesticides, herbicides, and plant protection 

products.  

In 2008, the European Commission produced a communication, ‘Towards an EU 

Strategy on Invasive Species’.86    This presented policy options for an EU Strategy on 

Invasive Species.  It pre-dates the ATs but is modelled on the CBD guiding principles for 

the implementation of Article 8(h).87  In 2014 a dedicated instrument dealing with IAS 

was adopted namely, EU Regulation 1143/2014.88  

EU Regulation 1143/2014 
Regulation 1143/2014 (the Regulation) is the first large piece of EU biodiversity 

legislation in more than 20 years and has been described as, ‘innovative legislation that 

could signal a step-change in the global response to biological invasion threats’.89 In 

                                                           
81 Council Regulation (EC) No 708/2007 concerning the use of alien and locally absent species in 
aquaculture [2007] OJL 168/1.  
82 Council Regulation (EU) No 528/2012 concerning the making available on the market and use of 
biocidal products [2012] OJL 167/1. 
83 Council Regulation (EC) No 1107/2009 concerning the placing of plant protection products on the 
market [2009] OJL/1 (repealing Council Directives 79/117/EEC and 91/414/EEC). 
84 The term Non-Native Species (NNS) is used in the UK to describe Invasive Alien Species (IAS).  IAS is 
the term used at the international level of governance and will be used throughout this thesis to avoid 
confusion.  
85 The Law Commission, ‘Wildlife law: control of invasive non-native species’ (2014) 1, 342.  
http://www.lawcom.gov.uk/wp-content/uploads/2015/03/lc342_wildlife.pdf accessed 4/7/17. 
86 European Commission, ‘Towards an EU strategy on invasive species’ [2008] COM/2008/789 
http://ec.europa.eu/environment/nature/invasivealien/ accessed 11/7/18. 
87 CBD Decision VI/23 (n69). 
88 Council Regulation 1143/2014 on the prevention and management of the introduction and spread of 
invasive alien species [2014] OJL 317/35.  
89 Piero Genovesi and others, ‘EU adopts innovative legislation on invasive species: a step towards a 
global response to biological invasions?’ (2015) 17(5) Biological Invasions 1307. 

http://www.lawcom.gov.uk/wp-content/uploads/2015/03/lc342_wildlife.pdf
http://ec.europa.eu/environment/nature/invasivealien/
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terms of formal law, the move from a policy document to a Regulation which 

automatically becomes national law without transposition is a significant achievement. 

The Regulation can be seen to strengthen legal provisions in relation to IAS within the 

EU. In interactional terms this potentially can be seen to strengthen the interactionality 

of AT9, but this is not a given just because the law has become more formal.   

The Regulation underwent two public consultations which led to significant changes in 

its contents.  Firstly, a cap was placed on 50 black list species, after consultation this cap 

was removed. Secondly, the consultations led to the establishment of an independent 

scientific forum to provide advice on scientific aspects related to the application of the 

Regulation.  Thirdly, after consultation significant limits were placed on licensing permits 

to only ‘exceptional cases’ and only for specific activities using IAS.90    The incorporation 

of stronger licensing provisions and limits to permits contained in the Article 8 of the 

Regulation was hailed a success especially in light of strong pressure on the European 

Commission from the mink farming industry for more relaxed licensing provisions.91 

Fourthly, the consultations resulted in explicit powers being given to national authorities 

to take stringent measures on IAS of national concern and to encourage a coordinated 

approach to IAS in boundary areas.92    

Through the lens of interactional law, the EU law-making procedure including the public 

consultations is a practice which internalises AT9.  The consultations allowed for broader 

participation of a range of actors who could contribute to the shared understandings 

created in the law-making practice.  The Commission’s proposals for the Regulation 

underwent two public consultations in 2008,93 and 2012.94  For, Genovesi the public 

consultations led to considerable changes in approach and in interactional terms the 

broad participation can be seen to have contributed to changing shared 

understandings.95   

This research supports some of Genovesi’s observations through an analysis of the 

results of the public consultation.  The 2008 public consultation asked respondents which 

                                                           
90 ibid. 
91 Article 7 of the Regulation lists restrictions on IAS of Union concern that are brought into, kept, bred, 
transported to, placed on the market, used or exchanged, permitted to reproduce and released into the 
environment intentionally. Article 8 allows Member States to establish a permit system to derogate 
from these restrictions under certain circumstances.   
92 Genovesi (n89). 
93 Europa, ‘Response charts for ‘Invasive Alien Species – A European Concern’ (2008) 
http://ec.europa.eu/environment/nature/invasivealien/docs/results_consult.pdf accessed 24/7/18. 
94 European Commission, ‘Online Public Consultation on Invasive Alien Species’ (2012) 
http://ec.europa.eu/environment/nature/invasivealien/docs/results_consultation.pdf accessed 
24/7/18. 
95 Genovesi (n89). 

http://ec.europa.eu/environment/nature/invasivealien/docs/results_consult.pdf
http://ec.europa.eu/environment/nature/invasivealien/docs/results_consultation.pdf
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sectors should be regulated to minimise the trade and use of IAS.  The results showed 

that most respondents thought that the following trades should be regulated; horticulture 

and garden centres, landscaping and construction, agriculture, forestry, pet and 

ornamental fish, angling, and scientific research.96 This result shows that those consulted 

placed importance on restricting certain trades.  The same public consultation also asked 

respondents to choose their preferred option to foster responsible practice in relation to 

IAS.  58% of respondents chose the option of, ‘regulation of specific pathways and 

vectors’ as the most important to foster responsible practice and stimulate innovation in 

relevant economic sectors.97  The 2008 public consultation also found that  64% of 

respondents considered one of the main barriers to launching stronger policies relating 

to IAS was the fact that governments do not work with industry to address the problem.98   

The results of the 2008 public consultation emphasise the importance placed by those 

consulted on restricting trade is relation to IAS.  The Regulation adopts an approach 

which largely focuses on trade regulation: Article 7 restricts the intentional and 

unintentional introduction of IAS unless a permit is obtained. Article 8 allows the 

establishment of permitting systems at the national level; Article 9 only allows permits ‘in 

exceptional cases, for reasons of compelling public interest, including those of a social 

or economic nature’.  This places the emphasis on industry to demonstrate the reasons 

of ‘compelling public interest’ to the competent authority at the national level. I propose 

that the involvement of the public during the development of the Regulation can be seen 

to have helped shape understandings that prioritise strict licensing permits for industry 

and this supports Genovesi’s findings. 

The 2010 consultation found that 43.9% respondents saw that a list of banned species 

was the best way to restrict trade and import.99 This option attracted the largest 

percentage amongst all options presented in the questionnaire. This response reinforces 

the understanding that listing species (and permits) were the best way to tackle the issue 

of IAS and this is the approach adopted in the Regulation.   

My analysis of the public consultations suggests that ‘broader participation’ in the law-

making practice of the Regulation changed the legislative proposal significantly.   This 

demonstrates that the involvement of a broad range of actors strengthened shared 

understandings through the involvement of non-State actors in the public consultation 

process.  These actors pushed stronger proposals forward at the European level of 

                                                           
96 2008 consultation (n93). 
97 2008 consultation (n93). 
98 2008 consultation (n93). 
99 2010 consultation (n94). 
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governance.  Broad participation is one of the criteria of interactional law and the 

inclusion of public consultation allowed the involvement of non-State actors. The EU also 

provides an established practice for interactions around AT9 as it is internalised at this 

level of governance.  In my view, the Regulation has ‘internalised’ AT9 and it has re-

shaped AT9 and strengthened it in interactional terms.   

The regulation has strengthened AT9 according to interactional law in several ways.  

Firstly, the Regulation better fulfills the internal criteria of legality.  It provides more ‘clarity’ 

than AT9.  The Regulation provides clearer guidance as to which species to prioritise; 

Article 4(1) provides for the establishment of a Union list of IAS which is a priority ‘black 

list’ of harmful invasive species which are alien to the EU.  If a species is on the black 

list Member States under Article 7 are obliged to take stringent measures to prevent its 

introduction into the EU, for example by banning import, trade, possession, breeding, 

transport, use and release into the environment. If any black list species are detected, 

EU Member States are required to immediately attempt irradiation where feasible.   

Regulation 1143/2014 Article 14 also requires EU Member States to set up surveillance 

systems within 18 months of adoption of the Regulation to ensure early detection of IAS 

of European concern.  Further, Article 13 obliges Member States to assess key pathways 

of introduction and to establish and implement action plans to address these priority 

pathways. The approach taken follows the hierarchical approach of prevention, early 

warning and rapid response as laid by the CBD COP in decision VI/23.100  It strengthens 

AT9 by providing greater clarity to Member States regarding the actions they must take.   

Secondly, another key requirement of interactional law is broad participation in 

‘practices’.  These requirements do not only relate to international levels of governance, 

the criteria of interactional law must be met at each level of governance as the 

international legal obligation travels to the national level. Shared understandings and 

rules must be constantly reinforced through ‘practices’ because interactional law is 

understood to be created and maintained through interaction.  Practices can be but are 

not limited to formal law-making forums.    

The EU has a robust legal ‘practice’ which provides a space for interaction in relation to 

international legal obligations.  It allows for the active participation of relevant actors who 

help shape how international legal obligations are internalised.101  The consultation on 

                                                           
100 CBD COP Decision VI/23 (n69).  If the prevention fails, eradication is seen as the best management 
alternative, and if this fails long-term control methods should be put in place.   
101 The ‘ordinary legislative procedure’ is the procedure where the European Commission develops a 
proposal as a result of an extensive consultation process.  The European Parliament and Council then 
scrutinise the proposal in a series of readings until the final text is approved and then the proposal is 
adopted. 
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the proposal for the Regulation provided a space for the participation of broader groups 

of society in relation to IAS.102 More participatory approaches are suggested in a white 

paper on European Governance which emphasises the importance of greater openness, 

accountability and responsibility by getting more people and organisations to shape and 

deliver EU policy.103  This supports the interactional account of forming shared 

understandings.  The EU also has a practice which has an institutional body to monitor 

implementation (the European Commission) and the European Court of Justice (ECJ) to 

address breaches of EU law.  Through interactional legal theory, these institutional 

bodies strengthen the practice of legality around the Regulation by creating a space for 

interactions regarding implementation and compliance with the Regulation.   

There are different views on how participative European processes actually are in 

practice.  Paavola and others find that the EU institutional framework has thickened and 

the processes of policy design, delivery and implementation because it involves 

interaction between, ‘a wider-range of actors operating at an increased number of 

levels.’104  They argue that this ‘polycentric governance regime’ involves a complex, 

multi-level governance framework, which allows for action and participation to take place 

at multiple levels.105   Paavola and others note that whilst this creates its own tensions 

and dynamics, these types of regime are more likely to prove resilient than traditional 

hierarchical governance frameworks because they are more adaptable.106    

Rauschmayer and others find that there is a big gap between the rhetoric on participation 

and real life implementation of participatory processes from EU to local level.107  Baker 

notes that the EU governance system in fact acts as a constraint to the implementation 

of international legal obligations from the CBD due to the fragmented policy-making 

system and the lack of power for the European Commission to deliver on the outcomes 

through control over their implementation.108 

In my view the EU level of governance has strengthened the interactionality of AT9.    The 

shared understandings around AT9 as it is internalised at the European level of can be 

                                                           
102 Detailed analysis on how participatory these approaches is outside the remits of this research. 
103 European Commission, ‘European Governance: A White Paper’ [2001] COM 428. 
104Jouni Paavola and others, ‘Interplay of Actors, Scales, Frameworks and Regimes in the Governance of 
Biodiversity’ (2009) 19(3) Environmental Policy and Governance 148, 156. 
105 ibid. 
106 Ibid. 
107 Felix Rauschmayer, Sybille Van Den Hove and Thomas Koetz, ‘Participation in EU Biodiversity 
Governance: How Far beyond Rhetoric?’ (2009) 27(1) Environment and Planning: Government and 
Policy 42, 55. 
108 Susan Baker, ‘The Dynamics of European Union Biodiversity Policy: Interactive, Functional and 
Institutional Logics’ (2003) 12(3) Environmental Politics 1, 38. 
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seen not only to have reinforced AT9 but to have strengthened the international legal 

obligations in relation to IAS.  The Commission has taken formal legal and policy 

measures to manage IAS pathways and prevent their introduction and establishment.   

Whilst the adoption of formal legal measures does not mean that the measures are 

interactional there are other ways in which the European level of governance has 

increased the interactionality of AT9.  Regulation 1143/2014 clarifies what Member 

States need to do to control IAS and the practice that created it was reasonably 

participatory.  The European system of governance also has mechanism which sustain 

the practice of legality in relation to AT 9 by providing interactions around the Regulation 

through the Commission and the ECJ.  

5.3.3 AT9 at the GB Level  
In relation to AT9, the GB level of governance plays a key role in linking policy to EU and 

international legal obligations, coordinating and sharing best practice within GB, and 

collating evidence to report on progress.  Historically, IAS in the UK have been dealt with 

through a complex and dispersed legislative regime.109 The complexities of the policy 

regime for IAS was recognised in a comprehensive policy review that took place by 

DEFRA in 2003.  The recognition of the need for a more coordinated approach led to the 

adoption of the 2008 Great Britain Strategy for Invasive Non-Native Species 

(GBINNS).110  GBINNS was formulated by the environment departments of England, 

Wales and Scotland and uses the CBD hierarchical approach stressing prevention, early 

detection and rapid response, and long-term management and control.111  The 2008 

GBINNS was revised in 2015.112    

                                                           
109 The principal laws dealing with IAS in the UK are: The Wildlife and Countryside Act 1981, (as amended 
by the Wildlife and Countryside Act 1981 (Variation of Schedule 9) (England and Wales) Order 2010 and 
the Natural Environment and Rural Communities Act 2006 and the Countryside and Rights of Way Act 
2000.     INNS are also regulated under; The Anti-social Behavior, Crime and Policing Act 2014;  the 
Import of Live Fish (England and Wales) Act 1980;  the Prohibition of Keeping or Release of Live Fish 
(Specified Species) Order 1998; the Prohibition of Keeping of Live Fish (Crayfish) Order 1996; the Plant 
Health Act 1967; Plant Health (England) Order 2005; Plant Health (Wales) Order 2006; Plant Health 
(Scotland) Order 2005; Plant Health (Forestry) Order 2005; Plant Health (Forestry) (Phytophthora 
ramorum)(Great Britain) Order 2004; Plant Health (Phytophthora ramorum)(England) Order 2004; Plant 
Health (Phytophthora ramorum)(Wales) Order 2006; the Destructive Imported Animals Act 1932; the 
Dangerous Wild Animals Act 1976; the Environmental Protection Act 1990; the Salmon and Freshwater 
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110 DEFRA, ‘The Invasive Non-native Species Framework Strategy for Great Britain’ (2008)  
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accessed 15/5/18. 
111 Decision VI/23 (n69).  
112 DEFRA, ‘Great Britain Invasive Non-native Species Strategy’ (2015) 
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Since 2006, the co-ordination of the work on the GBINNS Strategy has largely been 

through a specific body, the GB non-native species secretariat (GBNNSS) who provide 

tools and information for those working to support the strategy.113  The GBNNSS works 

alongside a Programme Board, Risk Analysis Panel, Stakeholder forum and working 

groups.  There are also individual Country Working Groups that are independent of the 

GBNNSS mechanism but work closely with the GBNNSS.    

Until 2014 when the Regulation was enacted, the main ‘drivers’ for action on IAS in the 

UK were from the CBD as acknowledged in the pre-amble to the 2008 GBINNS:114     

Recognising the importance of this issue and in the light of a number of 
international biodiversity commitments, the governments of England, Scotland 
and Wales have worked closely with a wide range of key partners to formulate 
our response to it. We are among the first in Europe to develop a comprehensive 
national policy framework on invasive non-native species and we are now 
delighted to publish the Invasive Non-Native Species Framework Strategy for 
Great Britain. This marks a significant achievement, built upon the foundations of 
the comprehensive policy review report of 2003, and we warmly welcome the 
very high degree of input and support along the way from all those interested 
organisations and individuals. 

The 2015 strategy also draws upon Decision VI/23 and AT9 from the CBD.  It advocates 

the CBD hierarchical approach adopted in AT9 and Decisions VI/23 and the guiding 

principles as well as the precautionary approach.  For Interviewee 5a:115  

GBINNS is directly linked to the CBD, it echoes everything from the CBD.  

GBINNS 2015 provides a set of key actions, and a framework for supporting and 

coordinating action. The key actions provide clear guidance on what needs to be done 

to implement policies to reduce the threat and minimise the risk of IAS in the UK.   The 

key actions are intended not just for public bodies but for a range of non-State actors.116  

Whilst GBINNS 2015 is a policy and not formal law it could form interactional law if the 

three criteria of legality are met. The actions contained in GBINNS 2015 largely meet the 

internal criteria of legality.117  GBINNS 2015 was drafted by a working group of key 

stakeholders from industry, NGOs and representatives from English, Scottish and Welsh 

governments.   There was also a public consultation on the draft strategy. The way 

                                                           
113 Northern Ireland are not included in the GB strategy largely due to its geographical position as a 
separate island.  
114 2008 GBINNS (n110) iii. 
115 See Annex 2.  
116 GBINNS 2015 details ‘actions’ for a number of sectors  and this looks beyond solely governmental 
responsibility for delivery but provides a framework for industry, NGOs and other stakeholders to work 
from.  These actions ultimately form tangible measures that will ‘achieve’ compliance in relation to the 
AT9 as it has been internalised. 
117 See section 2.4. 

http://www.nonnativespecies.org/index.cfm?sectionid=46
http://www.nonnativespecies.org/index.cfm?sectionid=46
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GBINNS 2015 has been formulated with a wide range of actors contributing to the ‘law-

making’ process and contributing to shared understandings fulfils the requisite criteria of 

interactional law.    The space created for interaction around GBINNS 2015 whilst a 

policy-making forum can be considered under interactional law to be a practice in relation 

to AT9. For Brunnée:118 

A broad spectrum of spaces and opportunities exists for a widening range of 
actors to participate in interactional law-making.   

The 2008 GBINNS strategy has been reviewed and amended in the 2015 GBINNS. The 

frequency of interaction of the practice in relation to GBINNS is limited in this sense.   

Such interactions are key under interactional law because they provide a space to both 

shape interactional law and to influence actors. The process by which the strategy was 

written and the 5-year review process does to some extent provide for repeated 

interactions around the GBINNS albeit infrequently.   

The 2013 review of the GBINNS involved six workshops with stakeholders and public 

consultations on the review’s interim findings, and two international experts reviewed the 

strategy. This board participation in a practice around the internalised AT9 allows true 

shared understandings to form.119 It is in spaces such as these (which can be seen as 

practices in interactional law) that AT9 can be internalised and reinforced.  In my view, 

further practices include GBNNS annual workshops with Local Action Groups (LAGs). 

These meetings provide a space for interaction between volunteers and staff across GB 

in relation to GBINNS and its delivery, to exchange best practice and common issues, 

and to keep up to date on national initiatives. This allows the bridge between policy 

objectives and delivery to be addressed and to align shared understandings in society 

with the policy obligations.  

GBINNS has a programme board who review progress towards the actions contained in 

GBINNS. The board consists of senior representatives from the GB governments and 

their agencies.  The boards meet quarterly to identify and agree priorities that need to be 

addressed, facilitate delivery of policy and assess the impact of delivery mechanisms, 

co-ordinate research programmes, exchange information and experience, increase 

public awareness of threats posed by IAS and encourage the development of guidelines 

and codes of conduct with industry.  The meetings of the GB programme board form a 

system of review for the key actions in GBINNS.  At every meeting progress is reviewed 

in relation to the actions of the GBINNS contained in the implementation plan.  For 

                                                           
118 Brunnée (n3) 102. 
119 Further research could consider more fully the dynamics of decision making within this forum.   
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example, indicators for freshwater, marine and terrestrial invasive species can be used 

to assess progress and summarise and communicate broad trends.120  The system of 

review strengthens the practice of legality around IAS in GB. GBINNS provides clarity 

and co-ordination of responsibilities between England, Wales and Scotland and aims to 

improve co-ordination of actions. The key actions provide clarity on what must be done 

in relation to early detection, rapid response, to minimise the impact of established INNS, 

to raise awareness of IAS and to co-ordinate action across GB.  The key actions provide 

clarity regarding implementation and the Programme Board provides a practice which 

sustains the practice of legality around these actions.  

GBINNS represents another layer of internalisation of AT9. In order for international legal 

obligations to survive they must be reinforced again and again at each level of 

internalisation.  GBINNS and its actions whilst formally seen as policy fulfill many criteria 

of interactional law and according to this theory should draw compliance with its actions. 

It provides an evenness of approach in GB and facilitates interaction between England, 

Scotland and Wales.  This is particularly important considering the ease with which IAS 

can spread across borders in GB both by land and sea.   

The multi-directional flow of interactional law has been discussed in section 5.2.  My 

analysis on the internalisation journey of AT9 suggests that the approach adopted by GB 

may have been a driver to the adoption of the Regulation.   According to a joint statement 

by representatives from the three GB governments:121    

The UK Government was also instrumental in successfully arguing for collective 
action across Europe to address these issues, resulting in the European Union’s 
Invasive Alien Species Regulation, which came into force on 1 January 2015. 
The Regulation will ensure that for the most invasive and threatening species an 
EU-wide approach prevents their entry into and spread across the Single Market. 

This statement indicates that interactions at the national level (GB) can influence shared 

understandings further up the chain (EU). This statement suggests that the UK pushed 

forward discussions on a more collaborative approach to IAS in the EU. According to 

interactional law interactions around IAS at the GB level fed into discussions at the EU 

level of governance which led to the reinforcement of the CBD hierarchical approach at 

the EU level within the Regulation. 

                                                           
120 JNCC, ‘UK Biodiversity Indicator B6. Pressure from invasive species a. Freshwater invasive species, b. 
marine (coastal) invasive species, c). Terrestrial invasive species’ (2018) http://jncc.defra.gov.uk/page-
4246 accessed 25/7/18. 
121 GBINNS 2015 (n110).  This statement was made by Lord Gardiner of Kimble (Defra spokesman), Carl 
Sergeant AM (Welsh Government) and Aileen McLeod MSP (Scottish Government) in the introduction to 
this strategy. 

http://jncc.defra.gov.uk/page-4246
http://jncc.defra.gov.uk/page-4246
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5.3.4 AT9 at the individual country level (England, Scotland, Wales and Northern Ireland)  
Section 5.3.3 discusses how international legal obligations relating to IAS have been 

internalised by the GBINNS Strategy and how this strategy fulfills many criteria of 

interactional law and how it provides a clear commonality of approach.  Alongside this, it 

suggests that the GB level of governance influences how international legal obligations 

are internalised in an upward direction at the European level.  Section 4.3 will discuss 

divergences in the legal approaches taken by the four countries in the form of; species 

control agreements (SCAs), species control orders (SCOs), and principles of no release.   

Species Control Orders (SCOs)  
Each country has developed their own policy response through country biodiversity 

strategies and formal laws in relation to tackling IAS.  The formal legal approach taken 

by England, Wales and Scotland is in the form of Species Control Agreements (SCAs) 

and Species Control Orders (SCOs).  These give wide ranging powers to specified 

bodies to access land and water, to offer voluntary SCAs, to require land managers to 

control specified IAS through SCOs and emergency SCOs, and to take unilateral action 

to control or eradicate IAS.   SCAs and SCOs relate to the criteria of ‘rapid eradication’ 

advocated by the CBD.  They are another stage of bringing international law home and 

another level of internalisation of AT9.  The approach taken by the four countries in 

relation to internalisation has some variation and this will be discussed in the following 

paragraphs.   

This recognition of the urgency of tackling the problem of IAS in Scotland is reflected in 

the significant amendments to the Wildlife and Countryside Act 1981 made by the Wildlife 

and Natural Environment (Scotland) Act 2011 (WANE).122  WANE 2011 was the first law 

to introduce SCOs in the UK and is a mechanism by which IAS present on premises or 

land can be controlled with a view to preventing their spread into the wider environment. 

Breaching a SCO is a criminal offence, but owners or occupiers have the right to appeal 

to a tribunal and, where relevant, may be compensated for any damage caused by the 

eradication work.  The use of SCOs calls to the approach of early detection and rapid 

eradication pioneered by the CBD COP.123  The Scottish biodiversity strategy also 

emphasises the priority that must be given to tackling IAS.124   

The IAS SCA/SCO model adopted in Scotland comprises of four basic stages:  

                                                           
122 Wildlife and Natural Environment (Scotland) Act 2011.  
123 Decision VI/23 (n69). 
124 Scottish Government, ‘2020 Challenge for Scotland’s Biodiversity’ (2013) 
http://www.gov.scot/Resource/0042/00425276.pdf accessed 16/5/18. 

http://www.gov.scot/Resource/0042/00425276.pdf
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(1) Investigation.  WANE 2011 allows the relevant body to enter land or premises for the 

purpose of investigating whether a species outside its native range is present on the 

relevant land or premises.  

(2) If IAS are present SCAS, made between the relevant body and the owner or occupier 

of land or premises on which IAS is present, can be agreed.  These provide for operations 

to be carried out to control or eradicate IAS.  

(3) If a SCA is not agreed or not carried out, the relevant body can make a SCO, 

specifying operations to control or eradicate IAS to be carried out on the premises or 

land in question.  

(4) If the SCO is not complied with, the relevant body can itself carry out the operations, 

or arrange for them to be carried out.  

The legislation on SCOs in Scotland covers all non-native plants rather than only those 

listed on a schedule. S16 14P WANE (2011) states that:  

Any reference to an invasive animal or invasive plant, or type of such an animal 
or plant, is a reference to an animal or plant of a type which if not under the control 
of any person, would be likely to have a significant adverse impact on— 

(a) biodiversity; 

(b) other environmental interests; or 

(c) social or economic interests. 

This moves away from the ‘black list’ approach favored in Europe, and in England and 

Wales.   

S14 WANE (2011) places responsibility on everyone who could spread IAS, even 

accidentally.125 It places emphasis on biosecurity and actions that can be taken to 

prevent the spread of IAS. Under s14(C) a detailed code of practice has been approved 

by Scottish Parliament and issued by Scottish Government.126   It gives advice and 

guidance to a wide range of individuals (businesses, public bodies, farmers, landowners, 

crofters, managers of amenity land and woodland, gardeners, boat owners and keepers 

of pets and other animals). Whilst the guidance is not formal law it could be considered 

interactional law if the relevant requirements of interactional law are met.   

The Scottish provisions on SCAs and SCOs were used as a basis by the Law 

Commission (LC) to propose reforms in England and Wales.  The LCs report on IAS 

                                                           
125 S14(2)(a) WANE 2011 (n122). 
126 The Scottish Government, ‘Code of Practice on Non-Native Species’ (2012) 
https://beta.gov.scot/publications/non-native-species-code-practice/ accessed 13/10/18. 

https://beta.gov.scot/publications/non-native-species-code-practice/
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formed a separate report to the other wildlife legislation reforms proposed.127  The LCs 

recommendations in relation to IAS have been given effect through the Infrastructure Act 

2015 by granting powers to regulatory agencies through SCOs.  

The relevant bodies in England and Wales can enter SCAs or issue SCOs under s14 

(4A) of the Wildlife and Countryside Act, as inserted by s23 of the Infrastructure Act 

2015.128    SCOs and SCAs can be applied to any animal that is not ordinarily resident 

and is not a regular visitor to GB; or is included in Part I of Schedule 9.  They apply to 

any plant listed in Part II of schedule 9.    England has produced a code of practice for 

IAS, 129  as has Wales.130  Wales has listed priority species for Wales in a working 

document that is reviewed every 6 months.131   These codes of practice fill in important 

details relating and providing clarity on actions.   

The English and Welsh provisions are very similar to the Scottish regime apart from the 

use of a list to define which species are covered under the provision.  The use of lists is 

seen as an essential tool in the management of biological invasions. 132  They provide 

clarity and concentrate use of limited resources appropriately. On the other hand, they 

can exclude certain relevant species because they are not listed and create an all or 

nothing approach.133  Further, McGeoch and others see that lists of IAS can suffer from 

a range of errors with serious consequences for their use in science, policy and 

management.134 Ricciardi and others warn that the compilation of lists is ‘fraught with 

challenges’ such as insufficient information available to assess if a species should be on 

a list.135 

                                                           
127 See Law Commission, ‘Wildlife Law, current project status’ (2018) 
https://www.lawcom.gov.uk/project/wildlife-law/ accessed 25/7/18.  The main wildlife reforms were 
rejected in light of Brexit. 
128 S23 Infrastructure Act 2015. 
129 DEFRA, ‘Species Control Provisions Code of Practice for England’ (2017) 
file://smbhome.uscs.susx.ac.uk/js631/Downloads/60409_DEFRA_SCP_Print_pdf%20(1).pdf accessed 
16/5/18. 
130 Welsh Government, ‘Code of Practice for Species Control Provisions in Wales.  How Species Control 
Agreements and Species Control Orders should be applied in Wales’ (2017) 
file://smbhome.uscs.susx.ac.uk/js631/Downloads/170428-code-of-practice-for-species-control-
provisions-en.pdf accessed 16/5/18. 
131 Welsh Government, ‘Invasive Non-native Species (INNS) – Priority Species for Action in Wales’ (2017) 
https://www.biodiversitywales.org.uk/File/313/en-GB accessed 25/7/18. 
132  Anthony Ricciardi and others, ‘Toward a global information system for invasive species’ (2000) 50 
BioScience 239. 
133 Kalyani Robbins, ‘Strength in numbers: Setting Quantitative Criteria for Listing Species under the 
Endangered Species Act (2009) 27 Journal Environmental Law 1. 
134 Melodie McGeoch and others, ‘Uncertainty in invasive alien species listing’ (2012) 22(3) Ecological 
Applications 959. 
135 Ricciardi (n132). 

https://www.lawcom.gov.uk/project/wildlife-law/
file://///smbhome.uscs.susx.ac.uk/js631/Downloads/60409_DEFRA_SCP_Print_pdf%20(1).pdf
file://///smbhome.uscs.susx.ac.uk/js631/Downloads/170428-code-of-practice-for-species-control-provisions-en.pdf
file://///smbhome.uscs.susx.ac.uk/js631/Downloads/170428-code-of-practice-for-species-control-provisions-en.pdf
https://www.biodiversitywales.org.uk/File/313/en-GB
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SCOs and SCAs are not generally intended to address already widespread IAS.  In 

cases where IAS are widespread the use of community protection notices in England 

and Wales can be used to tackle on-going problems or nuisances that negatively affect 

the community’s way of life.136 

Northern Ireland is the only country which has not adopted SCOs and SCAs.  Northern 

Ireland has a strategy for IAS which lists objectives and priority actions in relation to IAS 

and follows the CBD guiding principles.  However, the lack of SCOs is seen by some as 

problematic as there is no way to compel a landowner to control IAS.137 In relation to 

Japanese knotweed, a particularly persistent and problematic IAS, if it is spreading 

between land owners then the only legal action available is a civil matter to be dealt with 

by common law.138 

In a debate of the Northern Ireland Assembly on 20th September 2016 the Minister of 

Agriculture, Environment and Rural affairs commented:139 

The legislative position in Northern Ireland is arguably less robust than that in GB 
with respect to actual powers to intervene in problematic cases where Japanese 
knotweed is perceived to be a nuisance to individuals or communities. 

She went on to say: 

Such legislative powers as applied in GB have not led, and are unlikely to lead, 
to eradication there. While it has been suggested that introduction of similar 
legislative intervention might be a sufficient deterrent, there is not a substantial 
list of enforcement case history to examine what could be applied in Northern 
Ireland and the relative costs and benefits. 

To date no SCAs have been agreed or SCOs issued.140  There are different explanations 

for this, one might be the willingness of land owners to work with agencies to resolve 

issues.141 Another may be due to the limited funding available to agencies to take 

enforcement action or verify claims that are made.142 SCAs and SCOs relate to the 

                                                           
136 Anti-social Behaviour, Crime and Policing Act 2014, s43. 
137 See Assembly Question (01/09/2015) AQO 6531/11-15, the Environment Minister of Northern 
Ireland stated that there is currently no legal requirement for a landowner to control or remove existing 
established areas of Japanese Knotweed from their own land. 
138 In Northern Ireland, in common law there is a duty of care between neighbouring landowners and it 
is possible that a landowner who allows the spread of Japanese knotweed from their property could be 
sued for relevant costs and damages. It is also possible that a court would consider the duty of care to 
be a positive one and require a landowner to intervene where such an encroachment has not yet but is 
likely to occur. 
139 Northern Ireland Assembly Official Report: Tuesday 20 September 2016 
http://aims.niassembly.gov.uk/officialreport/report.aspx?&eveDate=2016/09/20&docID=271998 
accessed 16/5/18. 
140 Personal communication with DEFRA Invasive Non-Native Species Team (2018). 
141 ibid. 
142 See Annex 2. 

http://aims.niassembly.gov.uk/officialreport/report.aspx?&eveDate=2016/09/20&docID=271998
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keeping, notification and control of IAS and are very similar in England, Wales and 

Scotland apart from the use (or not) of lists.  Northern Ireland has not followed such an 

approach and highlights the lack of examples of their use and enforcement. 

Offences relating to release of species 
Legal provisions also exist in all countries relating to the release of IAS.  In England and 

Wales, the introduction of new species is dealt with under s14 Wildlife and Countryside 

Act 1981.143   

 S14 Introduction of new species etc. (E+W) 

(1) Subject to the provisions of this Part, if any person releases or allows to 
escape into the wild any animal which— 

(a) Is of a kind which is not ordinarily resident in and is not a regular visitor to 
Great Britain in a wild state; or 

(b) is included in Part I [F1, IA or IB] of Schedule 9, he shall be guilty of an offence. 

(2) Subject to the provisions of this Part, if any person plants or otherwise causes 
to grow in the wild any plant which is included in Part II of Schedule 9, he shall 
be guilty of an offence. 

S14 provides a prohibition for the release of non-native animals ‘into the wild’ that are ‘of 

a kind not ordinarily resident in a wild state or a regular visitor in a wild state’ and listed 

on schedule 9 and provides for the prohibition to plant or grow in the wild any plant 

contained on the schedule 9 list. The list in England and Wales currently contains 62 

plant species.  It is a defence under s14 (3) if all reasonable steps were taken and all 

due diligence exercised to avoid committing the offence. 

In Scotland WANE (2011) there is a general prohibition on the release of non-native 

species.144  S14 WANE (2011) states: 

Non-native species etc. 

(1) Subject to the provisions of this Part, any person who- 

(a) releases, or allows to escape from captivity, any animal- 

(i)  to a place out with its native range; or 

(ii)  of a type the Scottish Ministers, by order, specify; or 

(b)  otherwise causes any animal out with the control of any person to be at a 
place out with its native range, 

Is guilty of an offence.  

                                                           
143 S14 Wildlife and Countryside Act 1981. 
144 S14 (2) WANE (Scotland) 2011.  
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(2)  Subject to the provisions of this Part, any person who plants, or otherwise 
causes to grow, any plant in the wild at a place out with its native range 
is guilty of an offence. 

The Scottish provisions relate to, ‘any animal or plant to a place out with its native range’. 

As with the SCOs and SCAs there is no list of the species are covered.   

The Wildlife (Northern Ireland) Order 1985 adopts a listing approach.145    It states, 

Introduction of new species, etc. 

15. (1)  Subject to the provisions of this Part, if any person releases or allows to 
escape into the wild any animal which-  

(a)  is of a kind which is not ordinarily resident in and is not a regular visitor to 
Northern Ireland in a wild state [or is a hybrid of any animal of that kind]; 
or 

(b)  is included in Part I of Schedule 9 [or is a hybrid of any animal included in 
that Part], 

He shall be guilty of an offence.  

(2)  Subject to the provisions of this Part, if any person plants or otherwise 
causes to grow in the wild any plant which is included in Part II of 
Schedule 9 [or is a hybrid of any plant included in that Part], he shall be 
guilty of an offence.  

It adopts a ‘black list’ approach and lists 70 plant species and 56 animals contained in 

Schedule 9, part 2.   

In all countries it is an offence to release the specified species but to date very view 

prosecutions have been brought and even less have been successful.146  These 

enforcement problems can be explained firstly because of ambiguities in the legislation.  

In Scotland where no lists are used there is no definition of ‘non-native’ making it unclear 

what species are covered by the provision. Distinction between what species are native 

and what species are non-native may be difficult for species that are established and 

resident but are not native.  In these cases, the time they have been resident is often key 

to deciding if it is native or not.147 Another consideration is if species have naturally 

colonised a new area or if they were ‘introduced’ (intentionally or accidentally) by 

humans.148  Complexity is also added when some non-native species are considered 

                                                           
145 S15 The Wildlife (Northern Ireland) Order 1985. 
146 JNCC/DEFRA, ‘Review of non-native species policy: report of the Working Group’ (2003) 1, 15 
http://jncc.defra.gov.uk/pdf/BRAG_NNC_DefraReviewofNon-NativeSpeciesPolicy.pdf accessed 25/7/18; 
Scottish Government, ‘Wildlife and Natural Environment Bill - Consultation Document’ (2009) 
http://www.gov.scot/Publications/2009/06/17133414/4 accessed 25/7/18. 
147 Sarah Manchester and James Bullock, ‘The impacts of non-native species on UK biodiversity and the 
effectiveness of control’ (2000) 37 Journal of Applied Ecology 845, 846. 
148 ibid. 

http://jncc.defra.gov.uk/pdf/BRAG_NNC_DefraReviewofNon-NativeSpeciesPolicy.pdf
http://www.gov.scot/Publications/2009/06/17133414/4
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beneficial to biodiversity.149 These ambiguities as to what a non-native species is, and 

the lack of agreement about which species are native means that it is not always 

straightforward to decide which species to define as ‘non-native’.  Whilst the use of lists 

provides clarity as to which species are covered by its provisions they do not remove all 

ambiguity altogether.  Lists may not contain all the relevant species especially in a rapidly 

changing environment such as the UK where there is a dramatic increase in the rate of 

IAS arriving in Britain.150  Further, some species can be omitted for no good reason.151   

Other ambiguities exist regarding terminology and lack of clear definitions of ‘the wild’ 

and in demonstrating concepts such as ‘release’ or ‘causing to grow’.    

Secondly, there are problems in relation to police enforcement of the provisions.  The 

police usually rely on offences being reported to them to trigger their procedures but in 

the case of release of non-native species, offences are unlikely to be reported due to the 

general lack of public awareness around IAS.  Also, even when non-native species are 

discovered it is usually difficult to trace their source.152   

Thirdly, the successful use of defence provisions within the laws.  In England and Wales, 

if introductions are unintentional or accidental, they may be covered by the defence 

contained in s14 (3) Wildlife and Countryside Act 1981.  This defence can be used if the 

person charged can prove that they, ‘took all reasonable steps and exercised all due 

diligence to avoid committing the offence’.  In Scotland there is also a defence of ‘due 

diligence’ under s14ZC (3) WANE 2014. Recent case law has developed further 

guidance on this defence.   A case brought by the Maritime Management Organisation 

(MMO) against Mr and Mrs Li in 2017 concerned the ‘mercy release’ of hundreds of 

lobsters and crabs, including IAS, into the sea near Brighton which was caught on film.  

Whilst the defendants did not intend harm this was not accepted as a successful defence.   

They were fined £28,000 (the costs in recovery of the IAS).153  

The approaches taken in the four countries relating to the release of IAS are quite similar.  

The exception being that Scotland again takes a general prohibition approach rather than 

                                                           
149 Curtis Daehler and Doria Gordon, ‘To introduce or not to introduce: trade-offs of non-indigenous 
organisms’ (1997) 12 Trends in Ecology and Evolution 424. 
150 Helen Roy and others, ‘GB Non-native Species Information Portal: Documenting the Arrival of Non-
native Species in Britain’ (2014) 16(12) Biological Invasions 2495. 
151 Manchester (n147) 854. 
152 Roy (n150). 
153 Patrick Sawyer, ‘Bad karma for the Buddhists who released hundreds of lobsters into the Channel’ 
The Independent (London, 22 September 2017). 
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a ‘black list’ approach. Those working at the policy level in the UK also recognise a 

reasonable alignment of UK policies aided by GBINNS and the GBNNS secretariat.154    

5.3.5 Theoretical application of interactional law to the internalisation of Aichi Target 9 
This section uses the theory of interactional law to help understand if the international 

legal obligations contained in AT9 have been ‘brought home’ in the UK and if they have 

become more or less interactional on this journey.  

The ATs have some common characteristics that will be discussed first.  The ATs go 

some way to forming a sustained practice of legality at the CBD COP but there are clear 

shortcomings.  Firstly, the decision-making process that agreed the ATs partially fulfils 

the requirement of shared understandings but there are limitations to decision-making at 

the COP in interactional terms as discussed in chapter 2. Secondly, in relation to Fuller’s 

criteria of legality there are some common limitations.  In respect of the requirement of 

generality, there is a certain paradox because whilst the ATs apply equally to all Member 

States, the nature of the dynamics of the distribution of biodiversity globally means that 

ecologically some countries have much more important biodiversity reserves than 

others.  So, whilst these criteria are fulfilled by the ATs because they are general to all 

Member States, this will limit the ability to achieve the objectives of the CBD.  For 

example, for some Member States achieving 17% protected area coverage will be a 

much more significant task than others so the ‘general rule’ will different implications for 

different Member States in terms of resources needed to fulfil the requirement.  

Secondly, in my view the ATs should be scientific rather than political and take account 

of what needs to be done to protect biodiversity rather than apportioning equal targets to 

countries with very unequal levels of biodiversity.  This of course would require re-

thinking how those conserving global reserves of biodiversity should be compensated by 

other Member States. This discussion highlights how Fuller’s generality category is 

complex and in relation to IL can be problematic.  In respect of the requirement of non-

contradiction, it is questionable whether the ATs cumulatively can fulfil the conservation 

objective of the CBD to, ‘halt biodiversity loss by 2020’.  In this way that the ATs may be 

contradictory to the strategic goals of the CBD.  In respect of the requirement of 

constancy, the current strategic plan is due to be revised in 2020 and it is not clear what 

will happen to the ATs then.  In this sense it is not clear to Member States how constant 

the requirements are.  Will they still be relevant after 2020 or not? 

In relation to AT9 and its journey of internalisation, what does being brought home 

actually mean though? It feels like the end of a story, a long journey completed.  On the 

                                                           
154 See Annex 2.  
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other hand, the integration of AT9 into laws and policies at the European, national and 

sub-national levels in the UK is just where the work begins.  Actions taken at sub-national 

levels are in reality what will achieve compliance or not.  The differences in achieving 

compliance and having ‘effect’ are discussed in section 4.4.155  These are pertinent to 

AT9 where even if compliance can be seen to be achieved, this does not mean that there 

will be sufficient action so as to be effective in terms of nature conservation objectives.    

IAS remain a very serious threat to biodiversity in the UK and evidence suggests that the 

number of new arrivals is increasing.   There have been at least further 125 new arrivals 

since 2000 of which 40 are known to have become established.156  Those interviewed 

for this chapter who work in policy implementation or delivery on IAS recognise that the 

UK contribution towards AT9 is nowhere near being achieved.  The goals laid out in AT9: 

that pathways are identified and prioritised; that priority species are controlled and 

eradicated; and that measures are put in place to prevent their introduction and 

establishment, are not being fully met in the UK. This is despite the existence of both 

formal laws and policies relating to IAS at all levels of governance. This indicates that 

something is not working. 

Koh’s theory of trans-national process and internalisation is limited in explaining why a 

law does not have the desired effect when it has been successfully internalised, and 

there are opportunities of sustained interaction.  In relation to IAS there are significant 

laws and policies in place at national and sub-national levels as well as places for 

interaction both in law-making and law applying and the significance of AT9.  For 

interviewee 2(d):157  

Sometimes it is a bit farfetched, but we are trying to get a golden thread from the 
Aichi targets and European policy to a local level. 

Has AT9 been ‘brought home’? The UK has ‘obeyed’ AT9 in the sense that it has 

internalised the international legal obligations, but these have not led to social action that 

ultimately will achieve compliance with AT9 (and/or effect).  It is in this blurred area 

between legal rules and their ability to change behavior, or in other words the attitude 

that actors have towards the law, which determines the success or failure of law and 

policy.   Koh’s focus on legal process is very helpful but on its own it cannot fully 

encompass the reasons why internalised legal obligations fail to achieve compliance.  

                                                           
155 See Section 4.4. 
156 DEFRA, ‘Non-Native Species in Great Britain: establishment, detection and reporting to inform 
effective decision making’ (2012). 
157 See Annex 2. 
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Interactional law better captures why the internalisation of AT9 into laws and policies at 

the national and sub-national levels has not achieved compliance in the UK.  Interactional 

law expands upon Koh’s criteria of interaction because it looks to the internal quality of 

legal obligation, and to the congruence of legal obligations with practices and shared 

understandings of society.  Interactional law does not see that formality alone can 

guarantee compliance, so the fact that there are formal laws and policy in relation to IAS 

in the UK does not necessarily mean that they will change behavior and draw actors 

towards compliance.  Successful internalisation and a practice of legality is created under 

interactional law occurs when the three relevant criteria are met.158 These criteria are all 

required for a ‘law’ to become interactional.  Sections 5.3.5.1 to 5.3.5.6 will use the 3 

criteria to suggest why the laws and policies on IAS in the UK are not fully interactional.  

5.3.5.1 Criteria for internal legality 
Whilst AT9 has been internalised in the UK at the national and sub-national level, the 

analysis finds limitations in relation to Fuller’s internal criteria of legality in relation to the 

criterion of; clarity, lack of promulgation and not asking the impossible.  These 

shortcomings can explain the difficulties in the UK achieving compliance with AT9.    

5.3.5.2 Clarity 
Section 5.3.4 above outlines how the ambiguities in relation to terms contained in laws 

and policies are in tension with the requirement that interactional law is clear.  As the 

laws stand it is not clear what species should or should not be regulated or should or 

should not be on a list.  The lack of clarity regarding definitions of ‘non-native’ or ‘the wild’ 

and difficulties in demonstrating concepts such as ‘release’ or ‘causing to grow’ create 

ambiguity and this has been described as one reason why not many prosecutions have 

been brought relating to the release of non-native species.  

5.3.5.3 Promulgation/public awareness 
The laws in relation to IAS (SCA, SCO and release of species) in the four countries fulfill 

the criteria of promulgation as they are formal laws.  The legal obligations contained 

within the GB and country strategies however may not fulfill this requirement.  Whilst they 

are formal strategies which are accessible to the public they are not hugely promoted or 

shared with the public.  There is a general lack of public awareness of biodiversity issues 

per se and the problems of IAS are little understood by the public at large, even less the 

fact that there are legal rules and policies regulating them.  This is reflected in part by 

the lack of prosecutions as discussed in section 5.3.4 above. 

                                                           
158 See Section 2.4. 
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5.3.5.4 Asking the impossible 
European, UK and sub-national levels of governance have adopted laws and policies 

based upon requirements of AT9 and the CBD hierarchical approach.  AT9 in part, asks 

that IAS pathways are identified and prioritised.  Efforts at the European, UK and national 

levels to identify priority species and pathways do not go far enough to achieve 

compliance with AT9, and the UK is struggling to meet this requirement.  Identifying 

which species are a priority is not straightforward and this is reflected by the lack of IAS 

placed on lists both at the European level and within England and Wales and N. Ireland. 

Nearly four years after the introduction of Regulation 1143/2014 there are only 49 

species on the European list of IAS and only a few of these species are in the early 

stages of invasion or not yet in the EU (despite the Regulation’s emphasis on 

prevention).159  Scientists recognise the urgent need for more species to be included on 

the EU list.160 A multi-disciplinary group of scientists and policy specialists led by Birdlife 

have developed a systematic approach to selecting and prioritising species for EU risk 

assessment to facilitate decision-making in this regard.161  Despite this, the EU list 

remains too small to achieve the obligations laid out in AT9.  The same story can be 

seen in relation to national lists.162   

AT9 is described as an ambitious target but this chapter suggests that it may be asking 

the impossible. Whilst it is recognised that bigger lists are needed to effectively manage 

the problem of IAS, at the sub-national level individuals actively dealing with the 

management of IAS struggle to address a few major IAS and they do not have the 

resources or capacity to cope with large lists of species. For interviewee 2(d):163    

At a local level you cannot give people managing these sites such a big list.  They 
have local knowledge and they use this to pare the list down to a more 
manageable size…..we are just focusing on 3 main, easy species, this is the most 
we can manage. 

IAS are very hard to control and the practicality of eradicating an IAS is often complicated 

and resource heavy.  For interviewee 2(d):164 

A marine species, carpet sea squirt, has carpeted everything in an estuary.  We 
wrapped every structure in black plastic to try and get rid of it for 1 or 2 years, to 
try to kill it, however we didn’t manage to eradicate it.  

                                                           
159 Carles Carboneras and others, ‘A prioritised list of invasive alien species to assist the effective 
implementation of EU legislation’ (2017) 55(2) Journal of Applied Ecology 539. 
160 ibid.  There are up to 1323 potential candidates for listing and 900 species who are already known to 
fit the criteria for listing. 
161 ibid. 
162 Roy (n150). 
163 See Annex 2.  
164 ibid. 
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For interviewee 1(a): 165 

The current strategy on INNS hasn’t worked.  We are the Japanese knotweed 
capital of Wales!  There are not the resources to tackle it in any meaningful way.  
There is nothing on the market to control it.  You can put it into dormancy, but 
you just limit the spread.   

These examples demonstrate how difficult it is to eradicate IAS and how time consuming 

and costly it is.  Expecting countries to identify pathways, eradicate priority IAS and to 

take measures to prevent introduction is definitely needed but by may be too much to 

ask unless many more resources are put into such efforts.   

The requirement of interactional law, to be realistic and to not ask the impossible, does 

not sit easily with the requirement that international and internalised legal obligations 

should avoid contradiction with the overall aims of the CBD.   This section suggests that 

the legal obligations contained in AT9 (and subsequent internalised versions of it) are 

over ambitious and difficult to achieve in practice.   Nevertheless, there is also the 

question that AT9 does not go far enough in terms of stopping damage to biodiversity, 

especially as it is internalised and relevant species are not included on European and 

national lists. IAS are the second major threat to biodiversity after habitat destruction and 

they cause enormous damage to biodiversity and to ecosystems.166  As AT9 has been 

internalised in my view it has become both contradictory to the strategic goals of the 

CBD, ‘to halt the loss of biodiversity’. It also asks the impossible within the parameters 

of our current society. Both issues are problematic in relation to interactional law and go 

towards explaining problems with achieving fidelity in the UK with AT9.   

5.3.5.5 Shared understandings 
According to interactional law, the law must rest in shared understandings and this is 

problematic firstly in forming inclusive practices to a broad range of actors, and secondly 

in a society where biodiversity is not seen as a priority.  There are considerable difficulties 

in building shared understandings which promote conservation.   

AT9 and its internalised versions rest on a reasonably stable foundation of shared 

understandings and have been formed with the involvement of a wide variety of actors 

at the international level, national and country level.  This thesis finds that Participation 

in the process could be broader, that said a variety of different actors have been able to 

input into discussions at all levels, including at the GB level in relation to GBINNS 2015.   

Whilst there is room for improvement, in my view AT9 has been internalised to sub-

                                                           
165 ibid. 
166 CBD, ‘Invasive Alien Species a threat to biodiversity’ (2009) 
https://www.cbd.int/doc/bioday/2009/idb-2009-booklet-en.pdf accessed 7/6/18. 

https://www.cbd.int/doc/bioday/2009/idb-2009-booklet-en.pdf
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national levels of governance into policy and laws and retained many of the ambitions 

laid out at the international level. 

5.3.5.6 Congruence with the practices and shared understandings of society 
In my view the major obstacle for the interactionality of legal obligations in relation to IAS 

arise due to lack of congruence of legal obligations with social practice.   Communities 

of practice at the national and sub-national levels have very divergent views in relation 

to IAS and many individuals are concerned with short-term economic interests as 

opposed to conservation interests.  In this way forming common shared understandings 

is challenging.  For interviewee 2(d):167   

The Biodiversity Partnership I inherited was a very fractious group.  There were 
a lot of arguments and not much consensus.  I was trying to find a way to gain 
agreement, trying to find a reasonable approach. 

Further, the issue of IAS is complicated and not fully embraced even amongst 

conservationists themselves who struggle with the idea that living species need to be 

destroyed to benefit biodiversity.168 For Interviewee 3(c):169  

Nature conservationists don’t like killing things and to achieve AT9 you need to 
kill things.  It is difficult to advocate for such activities. 

It is at this sub-national level that the lack of congruence with legal obligations in relation 

to IAS is really visible.  Yet it is at this level, where actions are taken, that will determine 

if compliance with legal obligations will be achieved.   

The age-old impasse of conservation versus economics is reflected in the tensions within 

the social practice surrounding IAS.  The priority given to making money and short term 

financial gain still dominates the discourse within relevant communities of practice.   This 

can be evidenced at the EU level, where the influence of industry campaigns has resulted 

in the exclusion of key IAS on the EU list.  Despite the known effect of American mink on 

native animals and birds, it has not been included on the EU list.170  Strong campaigning 

by the fur industry led to the failure of the proposal to add American mink to the EU list 

because of the resulting impact it would have on socio-economic considerations.171  

                                                           
167 See Annex 2. 
168 Iain Henderson, ‘Progress of the UK Ruddy Duck eradication programme’ (2009) 102(12) British 
Birds 680. The ruddy duck is an IAS in Europe which threatens the native GB white headed ducks which 
are an endangered species.  There is a conflict of opinions regarding the cull of this attractive species 
even though the ruddy duck is a threat to the survival of the white headed duck.  
169 See Annex 2. 
170 Gordon Woodroffe and others, ‘The impact of feral mink Mustela vison on water voles Arvicola 
terrestris in the North Yorkshire Moors National Park’ (1990) 51(1) Biological Conservation 49. The 
American mink has caused extinction of European mink and near extinction of water voles in the UK. 
171 Fur Europe, ‘Position paper on inclusion of the American mink in the list of IAS of EU concern only’  
https://circabc.europa.eu/webdav/CircaBC/env/ias_forum/Library/00%20Meetings%20of%20the%20Sci

https://circabc.europa.eu/webdav/CircaBC/env/ias_forum/Library/00%20Meetings%20of%20the%20Scientific%20Forum/6th%20meeting%20-%209%20November%202017/stakeholder%20submissions/20170704_FurEurope_IAS_Mink_position%20paper_FINAL.pdf
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Regulation 1143/2014 states that when adding species to the list the Commission must 

consider the implementation costs for the Member States, the costs of inaction, and the 

socio-economic aspects.172 

As well as lobbying in decision-making for a, the economic priorities of government are 

reflected in the lack of funding to public bodies to tackle the issues of IAS. The severe 

underfunding of nature conservation means the considerable work that needs to be done 

is conducted by a few over-stretched individuals.  These individuals play a crucial role in 

shaping shared understandings within communities of practice and explaining what 

actions are needed to deliver on laws and policies.  For interviewee 5(a):173    

Local authorities are difficult to engage with in a meaningful way, they have been 
hit with cuts over the years and have a lot of obligations.   

For interviewee 2(d):174 

We used to have an officer dedicated to biodiversity, then these duties went to 
the ranger, but then the funding tailed off.  When the ranger left the duties passed 
onto the remaining staff.  I try to remind the organisation of their responsibilities 
and find appropriate expertise which is mostly through voluntary bodies.  I am 
massively indebted and appreciate these voluntary bodies, they pick up on things 
that should be done by public bodies.    

The lack of funding limits what can actually be achieved at the sub-national level.   It in 

effect influences the ability to shape shared understandings as it reduces the number of 

individuals who can ‘interact’ within communities of practice to promote nature 

conservation.  Individuals such as LBAP officers are key at explaining law and policies 

and can start important interactions around relevant legal obligations.   

Despite monetary limitations, there are spaces which draw together IIAS communities of 

practice such as local nature partnerships (LNPs) and local biodiversity partnerships 

(LBPs). They provide a place for interaction and these are key to shaping shared 

understandings and gaining support to deliver policies on IAS.  These interactions are 

not direct interactional law-making forums, but the understandings formed here can feed 

up into sub-national law-making forums such as those formed around biodiversity 

strategies.  Further they shape understandings of those who deliver on law and policy 

and this is a key bridge that is addressed in part by interactional law through the 

recognition of the importance of law’s congruence with shared understandings of society.   

                                                           
entific%20Forum/6th%20meeting%20-
%209%20November%202017/stakeholder%20submissions/20170704_FurEurope_IAS_Mink_position%2
0paper_FINAL.pdf accessed 2/5/18. 
172 Pre-amble para 12, EU regulation 1143/2014.  
173 See Annex 2. 
174 See Annex 2. 

https://circabc.europa.eu/webdav/CircaBC/env/ias_forum/Library/00%20Meetings%20of%20the%20Scientific%20Forum/6th%20meeting%20-%209%20November%202017/stakeholder%20submissions/20170704_FurEurope_IAS_Mink_position%20paper_FINAL.pdf
https://circabc.europa.eu/webdav/CircaBC/env/ias_forum/Library/00%20Meetings%20of%20the%20Scientific%20Forum/6th%20meeting%20-%209%20November%202017/stakeholder%20submissions/20170704_FurEurope_IAS_Mink_position%20paper_FINAL.pdf
https://circabc.europa.eu/webdav/CircaBC/env/ias_forum/Library/00%20Meetings%20of%20the%20Scientific%20Forum/6th%20meeting%20-%209%20November%202017/stakeholder%20submissions/20170704_FurEurope_IAS_Mink_position%20paper_FINAL.pdf
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LBPs and more recently LNPs are key to deliver on nature conservation policy (including 

in relation to IAS) and to link to governance processes. They provide space for 

interactions around policy and they promote the preservation and enhancement of 

biodiversity at the local level in the UK.  Members include LBAP/LNP officers, volunteers, 

scientific experts, NGOs, government agencies, local council officials, and stakeholders 

from the local community.  Further, community led IAS Local Action Groups (LAGs) are 

important sub-national groups that deliver IAS policy at the local level.  For example, 

through mitigation and control of IAS, as well as through raising public awareness and in 

this way, they play a role in prevention and early detection.  LAGs have been successful 

and on track to meet most of their objectives by March 2015.175  The lack of funding to 

LAGs was seen as constraint to their ability to contribute to larger strategic objectives.176  

Now, their existence is threatened by the withdrawal of funding.177  LAGs engage with 

landowners, galvanize local action, spawn new groups, and train volunteers and 

practitioners.  In this way they provided an interactive space where citizens can engage 

with the law.  This type of interaction is key to gaining congruence of society with IAS 

laws and policies and to shape broader understandings of society.     

It is crucial, if IAS law and policies are to be effective, for such communities of practice 

to deepen shared understandings that align or push societal views towards IAS laws and 

policies.  In my view, the interactions at this level of governance are equally important to 

the interactions at the international level such as the CBD COP, and the criteria of broad 

participation and sustained interaction at the local level are also key in relation to making 

the law happen and are important in interactional process.  However, as demonstrated 

by the withdrawal of funding to LAGs, political priorities at national and sub-national 

levels do not often favour conservation.  For interviewee 2(d):178  

We do a good job saying here is the legislation, here is a way to develop things 
and they could take place in this way but we can be overridden by a senior 
member of staff.  There are good policies in practice, but they can be overridden.  

Shaping shared understandings which prioritise conservation is a complex and 

challenging task and one in which the relationships between individuals which can make 

or break successful delivery of policies.  The key problem as demonstrated by this 

section is concerned with the ability of internalised legal obligations to achieve societal 

change.  This relates to the fulfillment of the interactional requirement of congruence of 

                                                           
175 DEFRA, ‘Local Action Groups for Managing Invasive Non-Native Species’ (2015) 
file://smbhome.uscs.susx.ac.uk/js631/Downloads/Defra_LAGs_final_report.pdf accessed 26/7/18. 
176 ibid. 
177 ibid. 
178 See Annex 2. 
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legal obligations with social practice. I suggest that the failure to comply with AT9 is not 

about failure in the internalisation process but relates to problems with socialising the 

relevant community of practice to the internalised legal obligation.   

I propose that ‘norm champions’ are needed to persuade and push communities of 

practice to embrace new shared understandings that can truly incorporate the provisions 

of international legal obligations into society at the domestic level.179  Without norm 

champions, who can influence and shape shared understandings in favour of biodiversity 

conservation at this ‘ground level’, the formal presence of policies and laws in this area 

will mean little.  There are always ways to prioritise short-term monetary gain and avoid 

the legal obligations in relation to biodiversity issues such as IAS or pay only token 

adherence to them. The idea of pushing understandings has been discussed earlier in 

this thesis in relation to compliance mechanisms.180 Brunnée recognises that existing 

shared understandings may be pushed to allow for normative change as long as the 

criteria of legality are met, and also that whilst some laws may not be grounded in shared 

understandings they can be introduced and become, ‘a reference point around which 

new law may coalesce’.181 Norm champions are key in this respect as they push 

boundaries of shared understandings and/or introduce new reference points not just in 

terms of legal obligations but for societal conduct.    

In the UK, key norm champions are NGOs and those working in public bodies on 

conservation issues at the sub-national level, including local biodiversity officers. In the 

late 1990’s the UK provided funding for local biodiversity officers whose job is to review 

and implement local Biodiversity Action Plans (LBAPs).  I see local biodiversity officers 

as norm champions and are key to re-shaping understandings.  Their role is to act as a 

central point of contact to find the best way laws and policies can be implemented, to 

generate information flow, and to co-ordinate stakeholders. They also explore the 

problems of implementation and feed-back to the national government. For interviewee 

2(d):182 

I am the central point of contact to ensure better information and co-ordination 
between different stakeholders.  I try to balance the different angles. I consider 
the implementation of all levels of policy from the top levels of the CBD and other 
UN conventions to Welsh policies and I consider what these mean for the local 

                                                           
179 See Martha Finnemore and Kathryn Sikkink, ‘International Norm Dynamics and Political Change’ 
(1998) 52 International Organisations 887, 896.  My idea of norm champions is distinct to Finnemore 
and Sikkink’s concept of norm entrepreneurs who promote particular standards of appropriate 
behaviour which may then lead to the creation of legal norms.  I propose norm champions use legal 
obligations as a basis to change behaviour in communities of practice.  
180 Section 4.7. 
181 Brunnée (n3) 48. 
182 See Annex 2. 
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community.  I look at the interfaces and the barriers faced.  I feed-back from the 
volunteers on the ground to the Welsh Government.   

In the UK some councils and local authorities still have LBAP officers, but funding has 

been cut and many local authorities and councils have reduced the number of days they 

are employed or have entirely got rid of them. If no biodiversity officer is in place, then 

the responsibilities are transferred to already overstretched individuals in other roles 

such as development officers. Interviewee 2(d) comments: 183  

There used to be a full-time post in my local authority but now it is part time, 3 
days a week.  This is quite good compared to other counties where the post may 
be only ½ or 1 day a week, this means there is less distinction between delivering 
on biodiversity and delivering more generally for a local authority. 

Despite the challenge of dealing with IAS, if links with society can be made stronger and 

shared understandings can be shaped at this level then legal obligations around IAS will 

have more effect.  The loss of biodiversity officers in the UK will be have direct adverse 

impacts on the conservation of biodiversity.     

In summary of section 5.3, it has been seen that AT9 has been internalised both by EU 

Regulation 1143/2013 and through UK and national laws in relation to SCAs, SCOs and 

in relation to the release of species.  Codes of conduct have been developed in relation 

to the formal laws to give more detailed guidance on their provisions.  Countries also 

each have their own policies in the form of strategies relating to IAS.   These strategies 

have been coordinated largely through the work of the GB secretariat on IAS and the 

GBINNS strategy.  Significant law and policy therefore exists in the UK offering a 

reasonably coordinated UK-wide regime on IAS. Despite the legal regime on IAS in the 

UK there is widespread acceptance that the UK is not anywhere near achieving the legal 

obligations laid out in AT9. This can be explained through the theory of interactional law 

by failure to meet all the criteria for legality for interactional law.  Firstly, the laws and 

policies in relation to IAS are ‘not realistic.’  Conversely, they are also contradictory to 

AT9 in that they do not go far enough to be effective in tackling the problem of IAS. 

Secondly, there is lack of clarity in some of the legal provisions relating to IAS.  There is 

also lack of promulgation of policies and to some extent laws in relation to IAS at the UK 

level.   There is reasonably broad participation in shaping shared understandings at the 

GB level in relation to IAS although this could be improved upon.  The major problem as 

I understand through the application of interactional law is the lack of congruence 

between the legal obligations surrounding IAS and social practice within communities of 

practice which is particularly apparent at the sub-national levels of governance. The role 
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of norm champions such as biodiversity officers at the local level is essential to educate, 

promote awareness and to shape understandings at the local level to tackle the problems 

posed by IAS.  In so doing they play an essential role in promoting compliance with AT9 

and its internalised counterparts.    

5.4 Aichi Target 2 (AT2) ‘biodiversity values’ at the international level 
The second AT considered in this chapter is AT 2.  AT 2 is a more generic target 

compared to AT9.   It does not deal with a particular issue which causes direct pressure 

on biodiversity but tackles a more holistic target that addresses the underlying causes of 

biodiversity loss.  AT2 concerns the integration of ‘biodiversity values’ into national and 

sub-national levels of governance.  Its focus is two-fold, firstly on the ‘value’ of 

biodiversity and secondly on the importance of national and local governance in relation 

to biodiversity.  This section discusses the integration of biodiversity values and how this 

has been internalised in EU and UK laws and policies.  

Aichi Target 2 states: 

By 2020, at the latest, biodiversity values have been integrated into national and 
local development and poverty reduction strategies and planning processes and 
are being incorporated into national accounting, as appropriate, and reporting 
systems. 

The CBD technical rationale gives a deeper level of clarity about ‘biodiversity values: 184  

The objective of this target is to ensure that the diverse values of biodiversity and 
opportunities derived from its conservation and sustainable use are recognized 
and reflected in all relevant public and private decision making….many parties 
report that the absence of economic valuations of biodiversity is an obstacle to 
its conservation and sustainable use.  

The technical rationale talks of the value of biodiversity in, ‘economic, social and cultural 

ways’ but it specifically refers to the recognised problem that parties report regarding the 

absence of the economic valuation of biodiversity.  It uses the example of the World 

Bank’s experience of integrating ‘natural capital’ into national accounts and how this can 

be developed to incorporate the value of biodiversity and ecosystem services. The use 

of the term natural capital is not explicit in the target but is developed further within the 

technical rationale of AT2.  Further, the vison of the CBD 2020 Strategic Plan also refers 

to ecosystem services, a concept closely linked to natural capital.   

At CBD COP 12 a business engagement decision was made concerning ‘biodiversity 

values’.  The decision requested the Executive Secretary:185  

                                                           
184 CBD Aichi Target 2 –Technical Rationale https://www.cbd.int/sp/targets/rationale/target-2/ accessed 
27/4/18. 
185 CBD COP Decision XII/10/3f.  
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To compile information, and analyse best practices, standards and research on 
biodiversity and ecosystem functions and services, and the valuation of those 
services, to facilitate assessments of the contributions by business to achieving 
the objectives of the Convention and the Aichi Biodiversity Targets, and to assist 
in the dissemination of this information to various relevant forums.  

The SCBD has contributed to the development of the Natural Capital Protocol (NCP) 

produced by the Natural Capital Coalition (NCC), of which the CBD is a member.186  The 

NCC is a unique global multi-stakeholder collaboration that brings together leading 

initiatives and organisations to harmonise approaches to natural capital. The NCP is a 

framework designed to help generate trusted, credible, and actionable information for 

business managers to inform decisions. The NCC is interesting under interactional law 

as it could be considered a practice around AT2 and the NCP has the possibility to form 

a body of interactional law.187    

The general comments on the ATs and if they meet the criteria of interactional law are 

discussed in section 4.4 are also relevant to AT2.  More specifically to AT2, there are 

some limitations relating to Fuller’s internal criteria of legality. It fulfils some of the criteria 

for example, by integrating biodiversity values at national and local levels it fulfils Fuller’s 

criteria of ‘prohibiting, requiring or permitting’.  AT2 also fulfils the requirement of 

promulgation because it is accessible to the public, which enables citizens to know what 

the law requires.  AT2 is prospective (not retro-active) and allows public and private 

bodies to take the law into account in their decision making. The limitations in relation 

the internal criteria of legality relate to if it is asking the impossible.  It is questionable 

whether a decade is enough time to make all the changes necessary in laws and policies 

at the national level to integrate biodiversity values. The requirement of clarity is also at 

question.  Although the technical rational expands upon what AT2 is asking of Member 

States, the target is complex and needs further clarification.   Such clarification may only 

be achievable when AT2 is internalised at national and sub-national levels of governance 

due to the wide array of Member States to the CBD and the different legal and policy 

structures contained within their administrations which makes it is difficult to draft clear 

provisions in relation to this target.    

5.4.1 AT2- Biodiversity values at the European level 
As well as AT2 addressing ‘biodiversity values’, the vision of the CBD also calls for 

biodiversity to be ‘valued.’ 
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The CBD 2050 vision states:188 

By 2050, biodiversity is valued, conserved, restored and wisely used, maintaining 
ecosystem services, sustaining a healthy planet and delivering benefits essential 
for all people.  

The EU 2050 vision develops the concept of biodiversity value further.  It states that:189 

By 2050, European Union biodiversity and the ecosystem services it provides, its 
natural capital, are protected, valued and appropriately restored for biodiversity’s 
intrinsic value and for their essential contribution to human well-being and 
economic prosperity, and so that catastrophic changes caused by the loss of 
biodiversity are avoided. 

The EU and CBD strategic plans and targets are ‘shared’ visions for EU Member States 

including the UK, and they both address the need to ‘value’ biodiversity.  The 2011 

European Biodiversity Strategy (EBS 2020) is supplementary to the CBD vision and the 

ATs and is not intended as a replacement but can be seen as a stage where European 

governance processes internalise the international legal obligations from the CBD.  The 

EU prioritises, re-frames and shapes the legal obligations contained in the CBD vision 

according to the biodiversity priorities within the EU and according to the EU vision.  This 

re-shaping can be seen more generally in the EBS 2020 through the differences between 

the two visions and also through the adoption of 6 EU biodiversity targets as opposed to 

the 20 ATs.   

The EU 2050 vision has clear differences to the CBD 2050 vision.  It is as an extended 

vision which goes further than the CBD 2050 vision in terms of its message and content.  

It highlights the intrinsic value of biodiversity,190 as well as incorporating the concept of 

‘natural capital.’191  It stresses the need to focus on ecosystem services and natural 

capital as well as biodiversity.192  

                                                           
188 CBD, ‘Strategic Plan for Biodiversity 2011–2020 and the Aichi Targets ‘Living in Harmony with Nature’’ 
(2011).   This is a ten-year strategic plan for action by all member parties and is a framework for the 
establishment of national and regional targets which align with the ATs.  It promotes the coherent and 
effective implementation of the three objectives of the CBD.   
189 EBS 2015 (n74).   
190 The intrinsic value of biodiversity is not mentioned in the CBD 2050 vision or the current strategic 
plan.  It is however mentioned in the preamble to the CBD itself. 
191 Natural capital consists of the world’s natural assets which include geology, soil, air, water and all 
living things. Natural Capital provide ecosystem services, which make human life possible such as food, 
water, plant materials used for fuel, building materials and medicines, biodiversity’s role in climate 
regulation and providing natural flood defences, and   cultural ecosystem services such as inspiration 
from wildlife and the natural environment.   
192 Millennium Ecosystems Assessment, ‘Ecosystems and Human Well-being: A Framework for 
Assessment’ (Island Press 2005). 
https://www.millenniumassessment.org/documents/document.300.aspx.pdf accessed 21/5/18. The 
concept of ecosystem services and natural capital emerged from this assessment which highlighted that 
natural systems are vital assets critical for human well-being.    

https://www.millenniumassessment.org/documents/document.300.aspx.pdf
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The concept of ‘ecosystem services’ is incorporated in the CBD 2020 strategic plan and 

explicitly referred to in its vision and the mission.  Further, the ATs contained in Strategic 

Goal D are designed to enhance the benefits to all from biodiversity and ecosystem 

services.  In these ways, the CBD provides an international legal framework for 

safeguarding ecosystems.193  

The two concepts of ecosystem services and natural capital are closely linked but they 

mean different things.   Ecosystem services expresses the flows of benefits which people 

gain from natural ecosystems.  These include; commodities, such as food, wood, and 

water; regulating services, such as flood control, water purification and carbon 

sequestration; cultural services, such as education, recreation and aesthetics and lastly; 

supporting services such as nutrient recycling and photosynthesis, climate and water 

regulation, food, energy, cultural services, and ecological services such as 

photosynthesis and nutrient recycling.194 Measuring ecosystems in such an 

anthropocentric way does not fit easily with some.  However, in a world where money 

talks and the environment is often the last item on the agenda, the concept of ecosystem 

services has the potential to incorporate environmental issues into decision-making 

processes and, in this way, to protect the environment.195 The difficulties in achieving 

national action on the ecosystems approach adopted by the CBD is reflected by the 

limited extent countries have included measures to protect ecosystem services at the 

national level.196  Due to the nature of many ecosystem services it is difficult to pin point 

its ‘value’ and incorporate this value in terms of economic markets. How can you quantify 

the value for example of pollination which is not ‘owned’ by anyone and the service 

cannot be excluded by anyone?  The difficulty in accounting for ecosystem services in 

cost-benefit analysis of public bodies and in the decisions of private actors is a significant 

challenge.   

The concept of natural capital goes some way to forming an accounting system for 

ecosystem services.  Natural capital is not directly included in the CBD 2020 Strategic 

Plan or ATs but as discussed earlier in this section it is a concept closely linked to the 

ecosystems approach taken by the CBD.197 The concept of natural capital is an attempt 

to account for the human value of ecosystem services and recent valuations of natural 

                                                           
193 Christian Prip, ‘The Convention on Biological Diversity as a Legal Framework for Safeguarding 
Ecosystem Services’ (2018) 29 Ecosystem Services 199. 
194 J.B. Ruhl, ‘In defence of ecosystem services’ (2015) 32 Pace Environmental Law Review 306, 309. 
195 ibid.  
196 ibid. 
197 Prip (n193). 
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capital globally are huge.198  Natural capital is a society’s living and non-living 

resources.199 These are, ‘the world’s stocks of natural assets which include geology, soil, 

air, water and all living things.  It is from natural capital that humans derive a wide range 

of ‘ecosystem services’ which make human life possible’.200  Natural capital includes the 

natural resources through which the benefits of ecosystem services flow.  

Ultimately, natural capital approaches place a financial value on the world’s stock of 

natural resources.  Quantifying such value is undoubtedly problematic, however, it is 

crucial that biodiversity users and non-environmental sectors need to play a much larger 

part to stem the current biodiversity crisis and natural capital provides a means of 

mainstreaming biodiversity and ecosystem services into the decisions of these sectors.  

It allows the benefits of biodiversity to be quantified as well as assessing the risks 

involved in its loss.201   

The concepts of ecosystem services and natural capital and the idea of quantifying the 

value of nature has been contended on ethical grounds, for failing to take account of the 

intrinsic value of nature, and for being purely anthropocentric.202  The approach is also 

questioned for its ability to effectively safe-guard biodiversity.203    These are valid 

concerns but ultimately in my opinion, both conservation and natural capital approaches 

are needed to stop the decline in biodiversity and promote its restoration.   To engage 

other sectors nature must be made relevant to them and sadly this means putting a 

monetary value on it. 

The inclusion and recognition of natural capital in the EU vision for 2050 highlights the 

importance of natural capital and reflects an understanding at this level of governance 

that there is a need to quantify natural assets in order to allow for biodiversity to be more 

easily incorporated into decision-making by governments, businesses, policy makers 

                                                           
198 Robert Costanza, Rudolf De Groot et al., ‘Changes in the Global Value of Ecosystem Services’ (2014) 
26(1) Global Environmental Change 152. This study reveals the total value of the world’s ecosystem 
services is $124 trillion dollars, which is twice the global aggregate GDP.   
199Millennium ecosystem assessment, ‘Ecosystems and Human Well-being.  Introduction and Conceptual 
Framework’ (2003) 1, 28 http://www.millenniumassessment.org/documents/document.299.aspx.pdf  
accessed 28/7/18. 
200 Natural Capital Forum https://naturalcapitalforum.com/about/ accessed 28/7/18. 
201 Dieter Helm, Natural Capital. Valuing the Planet (Yale University Press 2015). 
202 Matthias Schröter and others, ‘Ecosystem services as a contested concept: a synthesis of critique and 
counter-arguments’ (2014) 7(6) Conservation Letters 514. 
203 European Commission, ‘Ecosystem Services and the Environment’ (2015) 
http://ec.europa.eu/environment/integration/research/newsalert/pdf/ecosystem_services_biodiversity
_IR11_en.pdf accessed 24/4/18. 

http://www.millenniumassessment.org/documents/document.299.aspx.pdf
https://naturalcapitalforum.com/about/
http://ec.europa.eu/environment/integration/research/newsalert/pdf/ecosystem_services_biodiversity_IR11_en.pdf
http://ec.europa.eu/environment/integration/research/newsalert/pdf/ecosystem_services_biodiversity_IR11_en.pdf
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and NGOs.  The EU targets themselves however contain only one reference to natural 

capital.  Target 6, action 18 states:204  

The Commission will improve the effectiveness of EU funding for global 
biodiversity inter alia by supporting natural capital assessments in recipient 
countries….  

This is an important target as it aims to fund assessment by EU Member States of natural 

capital.  Such assessments will form the basis for the adoption of ecosystem system and 

natural capital approaches by EU Member States. For natural capital to be included in 

decision-making, the first step is assessing the value of the assets.205  Steps towards 

valuing natural capital and ecosystem services approaches have been made for example 

through the European Commission and the German Federal Ministry.  They initiated a 

study in 2013 through The Economics of Ecosystems and Biodiversity (TEEB), which 

aims to make nature’s values visible, and to provide a structured approach to valuation 

to capture the global value of ecosystem services and biodiversity.206   

The application of interactional law to the processes of internalisation at the EU level 

show that the EU can be seen as shaping shared understandings that recognise the 

importance of ecosystem services and natural capital.  The EUs inclusion of the concept 

of natural capital in its vision sends a clear message that business, policy and 

development decisions need to take account nature’s ‘value’.  In internalising AT2 it 

provides clarification as to the need for natural asset valuation by including the concept 

of natural capital in its vision and in EBS target 6.  In this way the EU level of governance 

in my view increases the interactionality of AT2 by highlighting the need for and clarifying 

an approach to ‘value’ biodiversity.  This aids EU Member States by making ways to 

incorporate biodiversity value at the national and sub-national levels clearer.  

A vision is clearly different from a target but also has the possibility of forming 

interactional law if it fulfills the relevant criteria.207  The visions can be seen to have been 

generated from a recognised practice at the EU level.  The process went some way to 

generating shared understandings.  The EU consultation process regarding the EU 2050 

vision, EBS and related targets involved EU institutions, Member States and was 

                                                           
204 EBS 2015 (n74) 22. 
205 Helm (n201). 
206 The Economics of Ecosystems and Biodiversity (TEEB), ‘Natural Capital at Risk: The top 100 
Externalities of Business’ (2013) https://www.trucost.com/publication/natural-capital-risk-top-100-
externalities-business/  accessed 28/7/18.   This report estimates that the world’s primary production 
and processing sectors are responsible for environmental costs of $7.3 trillion each year. 
207 See Section 2.4. 

https://www.trucost.com/publication/natural-capital-risk-top-100-externalities-business/
https://www.trucost.com/publication/natural-capital-risk-top-100-externalities-business/
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inclusive to stakeholders, key policy sectors and civil society as well as the general 

public.  

Internal consultations of European institutions largely took place through the Biodiversity 

Inter-service Coordination Group (BISCG) which was used to exchange views on the 

options for a new post-2010 biodiversity target, for the adoption of the communication on 

options for a post 2010 target and vision, and on the way towards a new EU biodiversity 

strategy.  

The European Commission Coordination Group for Biodiversity and Nature (CGBN) was 

used as a forum to consult EU Member States, environmental NGOs and biodiversity 

user groups (agriculture, forests, business, fisheries sectors) on their views on a post-

2010 biodiversity vision and target.  The CGBN consists of representatives from member 

State national authorities, NGOs, professional associations, trade and business 

associations, companies/groups, academia, research institutes and think tanks, and 

international/intergovernmental Organisations.  The membership is therefore reasonably 

diverse although biodiversity user groups were less well represented than NGOs as 

noted by the CGBN.208  

The European Commission also ran a public internet consultation in 2011 on ‘protecting 

our natural capital’, which received 2905 responses.209 65% of respondents were 

interested citizens, 12% were NGOs, 4% were private companies or financial institutions 

and 2% were European businesses or industrial associations. The results of the survey 

found that non-environmental sectors were not engaged sufficiently in biodiversity 

discussions.210 Over 80% of respondents felt that EU biodiversity policy measures did 

not have the necessary buy-in from other sectors.  Nearly 80% of respondents felt that 

the objectives of economic development were prioritised over biodiversity concerns and 

that the economic value of biodiversity for other sectors is underestimated and that the 

political will to tackle the issue has been insufficient.211 

                                                           
208European Commission Co-ordination Group for Biodiversity and Nature, ‘EU Roadmap for enhanced 
implementation of the EU Biodiversity strategy’ (2017) 
http://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupDetail&groupID=2210&n
ews=1 accessed 23/4/18. 
209 European Commission, ‘Response charts for 'Protecting our natural capital: an EU strategy to 

conserve biodiversity and ensure the provision of ecosystem services by 2020'’ (2011) 
http://ec.europa.eu/environment/consultations/pdf/biodecline_results.pdf accessed 23/4/18. 
210 This reflects the findings of Chapter 2 in relation to business involvement at the CBD COP. 
211 2010 consultation (n209).   Responses to this consultation showed that; 
-81% of participants felt that the EU’s approach to tackling the biodiversity challenge did not enable the 
EU to reach its 2010 target because it did not have the necessary buy-in from other sectoral actors.   
-81% participants felt that biodiversity in the EU continues to be lost because the economic value of 
biodiversity for other sectors is underestimated.   

http://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupDetail&groupID=2210&news=1
http://ec.europa.eu/transparency/regexpert/index.cfm?do=groupDetail.groupDetail&groupID=2210&news=1
http://ec.europa.eu/environment/consultations/pdf/biodecline_results.pdf
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These discussions within the ‘community of practice’ at the European level are significant 

as they contribute to the shared understandings formed there. The lack of ‘biodiversity 

user’ representatives at the CGBN forum shows a missing group of actors which 

according to interactional law effects both the creation of shared understandings and to 

the exposure of these actors to interactions around biodiversity value including 

ecosystem services and natural capital approaches.  The survey also shows the 

perception of lack of buy in from non-environmental sectors.  The results of the internet 

survey also show understandings that the natural capital approach is important in 

tackling biodiversity loss and that the lack involvement of non-environmental sectors is 

problematic in relation to tackling biodiversity loss.  The CBGN forum and the internet 

consultation form part of the decision-making process used by the EU practice which 

reflects shared understandings.  The results of the consultation reflected strong 

understandings in relation to engaging non-environmental sectors in tackling biodiversity 

loss and assigning an economic value to nature to enable this to happen.  These 

understandings are mirrored in the use of concepts such as ecosystem services and 

natural capital in the EU 2050 vision and strategic plan as described in the following 

statement: 212 

In addition to halting the loss of biodiversity, the new strategy also highlights, for 
the first time, the immense value of ecosystem services and the urgent need to 
maintain and restore these for the benefit of both nature and society.  

As well as internalising the concept of ecosystem services from the CBD, the European 

level of governance has also expanded upon AT2 by including the concept of natural 

capital which provides a means to value ecosystem services.  Interactional legal theory 

recognises that the internalisation process is not a one-way downward journey and that 

interactional law can travel ‘upwards’ through systems of governance. From this 

viewpoint, it is possible that shared understandings formed at the European level in 

relation to natural capital can influence and shape shared understandings at the 

international level.  In my view, it is possible that the concept of natural capital will 

become more enshrined in shared understandings at the CBD COP and form part of the 

next CBD strategic plan.  The EU is a strong contributor to the shared understandings 

formed at the CBD COP and will be influential in magnifying concepts such as natural 

                                                           
-63% of participants disagreed with the statement that the EU biodiversity policy framework until now 
had sufficient focus on ecosystem services.  
-73% participants felt that assigning an economic value to biodiversity and ecosystem services was 
important or somewhat important.   
-53% of participants felt that the value of natural assets should be accounted for in national budgeting 
systems. (A further 22% also agreed with this approach but did not see it as possible). 
212 EBS 2015 (74) 7. 
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capital through consensus decision-making processes.213  The EU has a large, well 

prepared delegation and due to the contribution that the EU make on behalf of its 28-

Member States they have significant ability and ‘weight’ to contribute and influence the 

shared understandings at the CBD COP. 

5.4.2 AT2 ‘biodiversity values’ at the individual country level (England, Scotland, Wales 

and Northern Ireland)  
Natural capital approaches in the UK are beginning to be used in Scotland, England and 

Northern Ireland.  In Wales, a sustainable development and ecosystems approach has 

been taken in relation to biodiversity conservation.  The use or proposed use of natural 

capital in national accounting in Scotland, England and Northern Ireland can be seen to 

internalise and reinforce the legal obligations contained in AT2 and from the European 

vision for 2050 and target 6 EBS 2015.  An alternative explanation could be that it is in 

fact the UK that has triggered the beginnings of interactional law in relation to natural 

capital and that this has influenced and shaped the EU and CBD legal obligations.     

Within the four UK countries there have been varied levels of incorporation of 

‘biodiversity values’ in accounting systems.  The natural capital approach has been 

adopted and ways to account for natural capital have been formulated by the Scottish 

government.  Scotland was the first country in the world to publish a detailed report in 

2011 which monitors annual changes in its natural capital, ‘The Natural Capital Asset 

Index’ (NCAI).214  Natural capital is now one of 55 indicators which measure progress 

towards 16 national outcomes for Scotland over the next 10 years. The NCAI analyses 

nature's potential contribution to the wellbeing of Scotland's citizens.  The NCAI is a 

composite index which tracks changes in the capacity of Scotland's terrestrial 

ecosystems and uses ecosystem services to assess how nature contributes to the well-

being of Scottish citizens.  The NCAI does not include the marine environment.  The 

NCAI does not attribute a monetary value to natural capital but it reflects the relative 

contribution of habitats to human wellbeing.  Scotland uses the ‘5 capitals model for 

sustainability’.  The model proposes that any organisation will use five types of capital 

to deliver its products and services and these should be maintained and enhanced in 

order to achieve sustainability.  Natural capital is one type of capital which is defined by 

                                                           
213 See Section 2.3. 
214 Scottish Natural Heritage, ‘Scotland’s Natural Capital Index published’ (2017) 
https://www.snhpresscentre.com/news/scotlands-natural-capital-asset-index-published-2 
accessed 2/6/18.  This press release states that after decades of decline, natural capital stocks have 
stabilised or improved slightly.  

https://www.snhpresscentre.com/news/scotlands-natural-capital-asset-index-published-2
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this model, the others include human capital, social capital, manufactured capital and 

financial capital.215  For Interviewee 2(c):216    

This is a fantastic step forward as it values biodiversity within national plans, it is 
an integrated value alongside other indicators such as GDP and employment. 

The UK government is also moving towards a natural capital approach.  The Office for 

National Statistics have produced natural capital ecosystem services accounts as a 

response to a commitment made by UK government in 2011 to incorporate natural 

capital into UK environmental accounts by 2020.217 The value of UK natural capital was 

£761 billion in 2015.  The commitment towards the natural capital approach has been 

reiterated in the UK government’s 25 Year Environment Plan.218  There is also a roadmap 

setting out early priorities for scoping and developing various types of accounts.219   The 

move towards natural capital has been welcomed by DEFRA. For 3(a):220 

The UK would like to move towards the natural capital approach.  The CBD is 
keeping the biodiversity term alive for the UK.  Is biodiversity still resonating well 
globally since 2010?  The problem with the term biodiversity is that it is difficult to 
get backing from other departments.  Natural capital will be more effective at 
achieving this.  

The English Natural Capital Committee advised the government on the incorporation of 

natural capital in the 25-year Environment Plan.221  The recommendations have largely 

been adopted and the 25-year plan features the concept of natural capital heavily. Its 

aim is to set gold standards in protecting and growing natural capital, leading the world 

in using this approach as a tool in decision-making. 222  It aims to have a set of metrics 

to measure natural capital in England by the end of 2018.223 

The natural capital approach builds upon the ecosystem approach and is filtering down 

to sub-national levels of governance as described in relation to the South Downs 

national park:  

                                                           
215 Jonathon Porritt, Capitalism as if the World Matters (Routledge 2012). 
216 See Annex 2. 
217 Office for National statistics, ‘UK natural capital: Ecosystem service accounts 1997-2015’ (2018).   
218 DEFRA, ‘A Green Future: Our 25 Year Plan to Improve the Environment’ (2018) 
https://www.gov.uk/government/publications/25-year-environment-plan  accessed 28/7/18.   
219 Office for National Statistics, ‘Natural Capital Accounting 2020 Roadmap- Interim Review and 
Forward Look’ (2015) file:///C:/Users/alwyn/Downloads/ncaccountingroadmap2020_tcm77-399127.pdf 
accessed 28/7/18. 
220 See Annex 2, interview 3(a). 
221 Natural Capital Committee Advice to Government on the 25 Year Environment Plan (September 
2017) 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/67
7872/ncc-advice-on-25-year-environment-plan-180131.pdf accessed 2/6/18. 
222 ibid 9. 
223 ibid 9. 

https://www.gov.uk/government/publications/25-year-environment-plan
file:///C:/Users/alwyn/Downloads/ncaccountingroadmap2020_tcm77-399127.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/677872/ncc-advice-on-25-year-environment-plan-180131.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/677872/ncc-advice-on-25-year-environment-plan-180131.pdf
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We took this approach and it has become much more mainstream, most 
organisations incorporate the ecosystems approach and now natural capital.  It 
is not just about how it looks but about how it functions.  The local plan needs to 
contain strategic policies around protecting and enhancing ecosystem services 
and natural capital policies.  Other departments don’t want to engage with the 
language of ecosystem services or natural capital.  They need clear guidance on 
how they can meet these requirements.  This is a live exercise.224 

The approach is having some effect as described by interviewee 3(a):  

It has gone from no dialogue on biodiversity to a more open door to other sectors 
that don’t speak the conservation language.  Economists are talking with Local 
Enterprise Partnerships (LEPs) to provide evidence and make the argument that 
the natural environment is an asset and an opportunity for growth and it needs to 
be invested in.225 

The fact that natural capital has opened conversations with other sectors who have 

traditionally been reluctant to take account of biodiversity within their business is 

promising.  

In Wales, less emphasis has been placed on natural capital and the Welsh biodiversity 

strategy does not have any firm plans laid out to develop a natural capital accounting 

system in Wales. One explanation for the lack of engagement with natural capital is the 

lack of affiliation with the Welsh political agenda.  The National Assembly of Wales 

(NAW) has been a Labour-led administration since its inception in 1999. The NAW has 

a strong social justice perspective and accounting for social and environmental issues 

in economic terms does not fit with their approach.226 The Welsh government have 

adopted an operational framework for its environment agency, natural resources Wales 

(NRW) founded on the objective of sustainable management of natural resources 

(SMNR).227  This is tied closely to concepts such as ecosystem services.  The green 

and white papers on SMNR in Wales draw upon the CBD ecosystems approach.228 They 

also draw upon the UK national ecosystems assessment and work on payment for 

ecosystem services.229  However, there are limitations in that the principle of SMNR 

applies solely to the Welsh environment agency and not to other public bodies.  Whilst, 

NRW has significant powers to direct and control natural resource management it does 

                                                           
224 See Annex 2. 
225 ibid. 
226 Personal communication with Welsh policy adviser (August 2018). 
227 Jenkins (n45). 
228 Welsh Government green paper, ‘Sustaining a Living Wales: A Green Paper on a New Approach to 
Natural Resource Management in Wales’ (2012) WG13943 2012; and Welsh Government white paper, 
‘Towards the Sustainable Management of Wales’ Natural Resources’ (2014) WG19631. 
229 Jenkins (n45). 
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not contribute to resource planning across government and there is no duty to apply 

SMNR to all public bodies in Wales.230  

There is a duty on Welsh public bodies to promote sustainable development under the 

Future Generations Act. 231 Jenkins argues, this could be in tension with the principle of 

SMNR because if SMNR is subordinate to sustainable development then human well-

being is placed before ecological resilience. Whilst sustainable development includes 

consideration of wildlife issues, there are also social and economic considerations, and 

these can conflict with the nature conservation.232  The sustainable development 

approach also has implications in relation to creating a holistic system by which to 

account for ‘biodiversity value’ across the whole of government in Wales. If concepts 

such as payment for ecosystems and other means by which to measure the value of 

natural capital are only relevant to NRW and the principle of SMNR then it is difficult to 

see how Wales will develop nation-wide approaches to ‘value biodiversity’.  All Welsh 

public bodies are also under a duty to ‘maintain and enhance biodiversity’ and this 

recognises the importance of ecosystem services but again this does not incorporate a 

means by which to measure national capital or ecosystem services in Wales.233    

Northern Ireland has included the development of an NCAI in its new programme for 

Government.234  Northern Ireland has reported yearly on environment statistics which 

reports on a range of environmental indicators and links these to government strategies.  

This report goes some way towards a natural capital approach and it is expected that it 

will be further developed to create a NCAI similar to that in Scotland.235  For Interviewee 

4(a):236 

The natural capital concept is much more developed in England.  They are 
looking at the natural environment in its totality and how to make decisions that 
incorporate nature at the strategic level.  

In summary of section 5.4, the initiation of approaches by which biodiversity can be 

valued is a vital step towards integrating the value of biodiversity into decision-making in 

                                                           
230 Jenkins (n45) 10. 
231 Well-being of Future Generations (Wales) Act 2015. 
232 Colin Reid, ‘Nature conservation duties: more appearance than substance’ (2005)17 Environmental 
Law and Management 162, 164. 
233 This duty will be discussed below in section 5.5.2.2. 
234 Northern Ireland Executive, ‘Programme for Government Consultation Document’ (2016).  
235 Department of Agriculture, Environment and Rural Affairs (DAERA) Northern Ireland environmental 
statistics report. 
 https://www.daera-ni.gov.uk/articles/northern-ireland-environmental-statistics-report accessed 
2/6/18. 
236 See Annex 2. 
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relation to development, poverty reduction, planning, national accounting, and reporting 

systems.  In my view, the UK provides greater clarity of ways to value biodiversity as it 

has internalised AT2.  Through the adoption of the NCAI, Scotland are actively using the 

concept of natural capital as a means of valuing biodiversity.  This provides a means by 

which biodiversity value is accounted for in decision-making at the national level as laid 

out in AT2.  Plans are also underway in England and Northern Ireland to formulate similar 

systems which account for biodiversity value at the national level.   This research 

suggests that the employment of the concept of natural capital will aid mainstreaming of 

biodiversity by allowing meaningful engagement with non-environmental departments 

and sectors in England.  

According to interactional law, the incorporation of natural capital in national accounting 

systems in Scotland and the proposals for similar systems in England and Northern 

Ireland, reflect shared understandings at the national level. The UK is taking a strong 

lead in using natural capital as a means to value biodiversity.  To achieve compliance 

with AT2 and for biodiversity truly to be valued in a wide range of decision-making 

forums, including at local levels of governance, has some way to go.  The integration of 

the concept of natural capital in national decision-making does allow actors to interact 

with the concept in this practice.  According to interactional law, exposure of actors to 

such interactions can influence other interactions in practices at other levels of 

internalisation (both upward to European and International levels and downwards to local 

levels of governance). Laws and policies around natural capital will be interactional if 

they fulfill the relevant criteria.  At this stage it is too early to assess as such policies are 

embryonic.  

5.5 AT2 at the international level; integration of biodiversity values ‘at the national and 

local level’ 
The other aspect of AT2 concerns the integration of biodiversity values ‘at national and 

local levels’.  Other Decisions of the CBD COP expand upon concepts related to multi-

level governance.  CBD Decision X/22 adopted in 2010 provides a plan of action on 

subnational governments, cities and other local authorities for biodiversity.237  It identifies 

a list of indicative activities needed to strengthen multi-level governance and provides 16 

indicative activities and possible actions to take.  

This decision reflects understandings that the CBD is intended as both a top down 

mechanism but also recognises that action taken at the sub-national level can feed back 

to policy development at the national and international level.  This aligns with 

                                                           
237 CBD COP Decision X/22. 
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understandings of interactional law. The inclusion of several recommended bounce-back 

mechanisms within the indicative activities of Decision X/22, demonstrates the 

importance placed on feedback from sub-national levels of governance to international 

decision-making as important.238     

Understandings formed at the CBD COP also recognise the role played by stakeholders, 

major groups such as youth and sub-national authorities in decision-making processes 

at all levels.    

Decision XI/8a:239  

Invites Parties and other Governments to develop, with their local and 
subnational governments, guidelines and capacity-building initiatives to develop, 
enhance or adapt local and subnational biodiversity strategies and action plans, 
or to mainstream biodiversity into sustainable development, in line with their 
national biodiversity strategies and action plans, so as to ensure harmonious and 
coherent implementation of the Strategic Plan for Biodiversity 2011-2020 and the 
Aichi Biodiversity Targets at all levels of governance. 

Decision X/22 and Decision XI/8a are important decisions of the CBD COP that support 

AT2.  They reflect shared understandings at the global level which reflect the importance 

of the on-going bounce back process of governance from international to sub-national 

and back. 

5.5.1 AT2 at the EU level; integration of biodiversity values ‘at the national and local level’ 
EBS 2020 articulates less clearly than the CBD on multi-level governance processes.  

The role of national and local levels of governance do not form a major part of EBS 2020. 

EBS 2020 does recognise the need for close coordination between the authorities at all 

levels; EU, national, and sub-national, responsible for ensuring implementation of the 

Strategy.240  EBS 2020 Action 6 related to EBS 2020 target 2 includes a time frame for 

the development of a multi-level governance strategic framework in relation to ecosystem 

services. 

EBS target 2: 

By 2020, ecosystems and their services are maintained and enhanced by 
establishing green infrastructure and restoring at least 15% of degraded 
ecosystems.  

                                                           
238 Indicative activities in CBD Decision X/22 that recognise the importance of sub-national levels of 
governance include; 
(h) Encourage the participation of LRA in national delegations and official events of the CBD,   
(j) Organise regular consultation of LRA in the preparation of COPs of the CBD,  
(k) Support the use of the Singapore Index on Cities’ Biodiversity, and  
(l) Organise forums for dialogue back to back with meetings for preparing the next COP. 
239 CBD COP Decision XI/8a.  
240 EBS 2015 (n55). 
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EBS Action 6: 

By 2014, Member States, with the assistance of the Commission, will develop a 
strategic framework to set priorities for ecosystem restoration at sub-national, 
national and EU level.   

The European Committee of the Regions (ECR) makes recommendations on delivering 

the 2020 CBD Strategic Plan and EBS 2020 through multi-level governance.241  The 

ECRs mission is to involve subnational and local governments in the EU decision-making 

process.  This is reflected in the opinion issued by ECR recognising the importance of 

CBD Decision X/22 in the context of the UNFCCC:242 

The ECR considers Decision CBD X/22 unique in the sense that it presents the 
most advanced 'multi-level governance' decision of a Multilateral Environment 
Agreement. It calls for a clear commitment from the UNFCCC parties to follow 
the example of Decision X/22. 

Further, the European Environment Council explicitly referred to CBD Decision X/22 at 

CBD COP12 and concluded that the Council:243  

Recognises the role of local and regional authorities in advancing progress in 
implementing the Strategic Plan and achieving the Aichi Targets. 

The European Commission has developed a Common Implementation Framework (CIF) 

with Member States, other key actors, sectors and institutions. The CIF proposes a 

governance chart but includes governance only relevant only to the European level.244   

The European level of governance can be seen to engage with issues related to multi-

level governance and is forming shared understandings in this respect.  The legal 

obligations internalised at this level of governance formed lack clarity, for example it is 

not clear yet how local and regional authorities can be better engaged in implementation.  

This aspect of AT2 relating to multi-level governance have been only weakly internalised 

at the EU level. According to interactional law, more interactions around multi-level 

governance are needed with attention to the criteria of legality and the development of 

shared understandings in this respect.  

                                                           
241 EU, ‘Opinion of the Committee of the Regions — Multilevel governance in promoting the EU 
Biodiversity Strategy to 2020 and implementing the international Aichi Target’ 2014/ C 271/09 45, 46. 
242 EU Committee of the Regions (n240). 
243 CBD COP 12, ‘Environment Council Conclusions’ (2014) 
http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/en/envir/143185.pdf accessed 
13/10/18. 
244 European Commission, ‘Common Implementation Framework – orientations version: after nature 
director meeting’ https://biodiversity.europa.eu/policy/eu-biodiv-strategy-cif.pdf accessed 30/4/18. 

http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/en/envir/143185.pdf
https://biodiversity.europa.eu/policy/eu-biodiv-strategy-cif.pdf
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5.5.2 AT2 at the UK level; integration of biodiversity values ‘at the national and local level’  
In the UK, AT2 has been internalised in part through the creation of ‘public biodiversity 

duties’.  Biodiversity duties place statutory obligations on public bodies at the national 

and sub-national levels of governance to consider ‘biodiversity values’. The duties 

emphasise that public authorities should embed the consideration of biodiversity and 

ecosystems into their early thinking and business planning, including any policies, plans, 

programmes and projects as well as their day to day activities. Whilst all four countries 

have public duties in relation to biodiversity, the way in which they have been 

internalised varies between the four countries.   

5.5.2.1 Biodiversity duty in England 
In England the biodiversity duty is contained in s40 Natural Environment and Rural 

Communities Act 2006 (NERC) which applies to public authorities.  Until 2016 this duty 

also applied to Wales. 

The biodiversity duty places an obligation on public authorities to ‘have regard’ to the 

conservation of biodiversity in the exercise of its functions.  There are no reporting 

obligations.    

S40 Duty to conserve biodiversity 

(1) [The] public authority must, in exercising its functions, have regard, so far as 
is consistent with the proper exercise of those functions, to the purpose of 
conserving biodiversity. 

(2) In complying with subsection (1), a Minister of the Crown [or government 
department] must in particular have regard to the United Nations Environmental 
Programme Convention on Biological Diversity of 1992. 

(3) Conserving biodiversity includes, in relation to a living organism or type of 
habitat, restoring or enhancing a population or habitat. 

Recent recommendations from the House of Lords select committee (HOLSC) reviewing 

the NERC Act 2006 comment that as it stands the biodiversity duty is ‘ineffective’ partly 

due to the weakness in wording and the lack of a duty to report.245 Recommendations 

were made by the HOLSC to strengthen the wording of the biodiversity duty in line with 

Scotland and Wales, to introduce a reporting requirement, to publish and promote new 

guidance on the s6 biodiversity duty and to link the biodiversity duty contained in the 

NERC Act 2006 to the natural capital approach to enhance its effectiveness. 

                                                           
245 House of Lords Select Committee on the Natural Environment and Rural Communities Act 2006, ‘The 
countryside at a crossroads: Is the Natural Environment and Rural Communities Act 2006 still fit for 
purpose?’ (2017).  
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Whilst the English biodiversity duty internalises AT2 it does not fulfil the requirements of 

interactional law.  The way that the duty it is worded lacks clarity and it is not clear what 

public authorities have to do to fulfil it.  Also, the way that it is worded contradicts the 

aims of the duty itself.   

Reid comments that the duties are ‘symbolic’ and ‘have little substance in practice’ and 

he sees the lack of direct enforcement as problematic.246  For Reid, the wording to ‘have 

regard’ to the purpose of conserving biological diversity does not even fulfil notions of 

preservation.  Public bodies could ‘have regard’ to the conservation of biodiversity and 

then do nothing in action to preserve it.  It requires no positive action at all.247  It does 

however move beyond earlier duties in relation to nature conservation duties in the UK 

that focused solely on harm to particular species or sites rather than the broader concept 

of biodiversity.248   

Ross looks to the nature of the sustainable development duties in the UK.  She finds that 

different formulations can create very different legal impacts.249  For Ross, strongly 

worded and clear duties are more likely to be treated as legal rules used to structure the 

decision maker’s discretion and, in this way, provide a decision making framework.250 

This supports understanding from interactional law where the wording of duties is 

important because it fulfils the internal criteria legality of clarity.   

Whilst I agree that the wording of the English duty is weak, in my view the duty is more 

than just symbolic.  It is a starting point and the beginnings of what can become 

interactional law.  If spaces are created where communities of practice can interact and 

discuss the duty, then it can be strengthened through the creation of shared 

understandings which reflect the importance of biodiversity conservation. The HOLSC is 

a key interactive space in this regard as it opens dialogues and input from a range of 

different actors who contribute to shared understandings that place biodiversity as a 

higher priority.     

A further issue with the biodiversity conservation duties is that they sit amongst other 

duties on public authorities and in this sense compete against them.251  The weak 

wording in the English biodiversity duty, ‘to have regard’ to conserving biodiversity and, 

‘so far as is consistent with the proper exercise of those functions’ explains why the 

                                                           
246 Reid (n232) 162. 
247 Reid (n232). 
248 Reid (n232). 
249 Andrea Ross, ‘Why Legislate for Sustainable Development? An Examination of Sustainable 
Development Provisions in the UK and Scottish Statutes’ (2008) 20(1) Journal Environmental Law 35. 
250 ibid. 
251 Reid (n232). 
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biodiversity duty is easily outranked by other duties.  Other duties on public bodies to 

ensure the proper exercise of their functions concern efficiency and economic 

considerations, which generally conflict with biodiversity conservation.  There are some 

exceptions for example, ‘the Sanford Principle’ which establishes that within national 

parks nature conservation should take priority.252 However, even with the establishment 

of this principle, if environmental issues are caught up within other established systems, 

such as planning, these duties are effectively ‘forgotten’, and the focus is on the 

requirements of that system.253  It is for this reason that major developments have been 

allowed in national parks.254 That said, there have been recent cases where 

environmental considerations have been given priority over economic development.255 

The English duty has no reporting mechanism and therefore no means of accountability.  

There are also problems with enforcement because the duty is so vague and it is does 

not confer clear rights on particular individuals.256  This is problematic for those seeking 

legal redress in the courts.257  Buglife v Medway Council considers the biodiversity 

duty.258  The case concerned an application by Buglife, (an invertebrate conservation 

trust) for the judicial review of a decision to grant planning permission for a development 

that they argued would have significant adverse impact on the site and its natural 

invertebrate fauna.  This included 3 species listed in the UKBAP.  The case proposed 

that the planning authority had failed to fulfil the s40 (1) NERC biodiversity duty and the 

requirements laid out in ‘Statement 9 in Planning Policy on Biodiversity and Geological 

conservation’.259 Most of the case rested on arguments relating to Statement 9 but some 

guidance was given on the requirements of the biodiversity duty. The planning authority 

was found to have acted lawfully and found to have balanced the benefits of the proposed 

development with the ‘limited adverse effects’ in relation to the conservation of 

                                                           
252 National Park Policies Review Committee, ‘Report of the National Policies Review Board’ (1974). Also 
known as the Sanford report. 
253 Reid (n232). 
254 Council of National Parks v Pembrokeshire Coast National Park Authority [2005] EWCA Civ 888.  Also 
referred to as the Bluestone case. 
255 The Panning Inspectorate, ‘Dibden Bay Inquiry- Inspector’s Report.  Report to the First Secretary of 
State and the Secretary for Transport’ (2003).  The Dibden Bay proposal for a deep-water container port 
in the New Forest National Park was rejected by the government due to the environmental impact of 
the proposals in internationally protected sites.  The grounds for rejection were not directly linked to 
the s6 biodiversity duty but do reflect a higher prioritisation of environmental issues in National Parks by 
the UK government.  
256 Reid (n232). 
257 Reid (n232). 
258 R. (on the application of Buglife: The Invertebrate Conservation Trust) v Medway Council [2011] Env. 
L.R. 27. 
259 HMSO, ‘Planning Policy Statement 9: Biodiversity and Geological Conservation’ (2005).  This has now 
been archived and environmental issues under planning are set out in the ‘National Planning Policy 
Framework’. 
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biodiversity, and the opportunities for mitigation and the positive benefits to the 

environment.  The judge found that relying on an opinion from Natural England (who 

interestingly withdrew their objections to the development) was enough for the planning 

authority to fulfil the biodiversity duty. 260  It is another example how the biodiversity duty 

as it stands is not strong enough to outweigh other priorities. The court did take the s40 

(1) duty into consideration in its judgment which suggests it carries some weight legally. 

However, unless a public body has blatantly failed to consider biodiversity at all it seems 

that the courts are unlikely to intervene as the duty currently stands.    

Under the theory of interactional law, strong enforcement mechanisms are not seen as 

the answer to achieving compliance.  The lack of judicial enforcement of the biodiversity 

duty is not problematic in the same way as under traditional understandings of law.  

However, judicial interpretation and guidance, and review of the requirements of 

biodiversity duties, provides clarity and interaction around the legal obligation which 

strengthen practices of legality. An alternative system of review could be implemented 

through a reporting system where public bodies report on their fulfilment of the 

biodiversity duty and get feedback on this.   The lack of any reporting requirement in 

England weakens the practice of legality around IAS because there are no interactive 

spaces in relation the requirements of the duty. 

5.5.2.2 Biodiversity duty in Wales 
The Welsh biodiversity duty contains the strongest wording of the four countries. It 

requires all public authorities when carrying out their functions in Wales to;   

(1) Seek to maintain and enhance biodiversity in the exercise of functions in 
relation to Wales, and in so doing promote the resilience of ecosystems, so far 
as consistent with the proper exercise of those functions.   

(2)  In complying with subsection (1), a public authority must take account of the 
resilience of ecosystems, in particular the following aspects—   

(a)  diversity between and within ecosystems;   

(b)  the connections between and within ecosystems;   

(c)  the scale of ecosystems;   

(d)  the condition of ecosystems (including their structure and functioning);   

(e)  the adaptability of ecosystems.  

It forms part of a tryptic of interlinked environmental legislation based on the principle of 

sustainable development.  The Environment (Wales) Act 2016 (EWA 2016) contains 

statutory provisions in relation to managing natural resources in a sustainable way.  The 
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EWA 2016 adopts an integrated approach to managing natural resources in order to 

achieve long term sustainability.  EWA 2016 introduces the s6 biodiversity and resilience 

of eco-systems duty which replaces the s40 NERC duty. This duty looks to embed the 

consideration of biodiversity and ecosystems into the early thinking and business 

planning of public authorities, including any policies, plans, programmes and projects, 

as well as their day to day activities. 

The use of the wording ‘maintain and enhance’ suggests that restoration of biodiversity 

must take place in the activities of public bodies or be factored into the decisions they 

make.  This goes significantly further than England’s ‘to have regard’.  It implies that 

positive action must be taken by public bodies though the exercise of their functions both 

to maintain the current level of biodiversity and to enhance it.  The duty also contains the 

restriction, ‘so far as consistent with the proper exercise of those function’.  As is the 

case in England, the biodiversity duty sits uneasily with the other priorities and functions 

of the public body, but the stronger wording does place biodiversity higher on the agenda.  

Public authorities are required to prepare and publish a plan setting out what they 

propose to do within a year of the enactment of the duty.  Further, they must report on 

progress in achieving what has been set out in their plan by the end of 2019 and every 

3 years after.  The plans will be reviewed in light of the report.   

For Jenkins, the Welsh system provides clarity as to the approach taken.261 Jenkins 

considers how Wales have addressed the key governance challenges in relation to the 

sustainable management of natural resources regarding scale, adaptive management 

and participation.262 

The Welsh biodiversity duty sits alongside two other pieces of environmental legislation, 

the Well-being of Future Generations (Wales) Act 2015 and The Planning (Wales) Act 

2015.  The tryptic of legislation is aimed to address the sustainable management of 

natural resources in Wales as well as sustainable development.  The s6 duty is 

applicable to all public bodies (unlike the principle of SMNR) but it does not sit easily with 

the Welsh provisions on sustainable development.  Whilst sustainable development 

includes environmental well-being it is yet to be seen what place environmental well-

being has alongside ‘economic’ ‘social’ and ‘cultural’ well-being.263  

                                                           
261 Jenkins (n45). 
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263 Jenkins (45).  Jenkins raises the problems of achieving SMNR within wider governance regimes for 
sustainable development.  
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The Welsh Government has adopted a programme for sustainable development change 

to support the effectiveness of the legislation.264  This 20-year programme promotes 

change in the behaviour of civil servants to make Wales sustainable.  A manager 

provides advice and training to policy officials and other civil servants. This work is aimed 

to complement the Welsh legislation by training civil servants with new ways to shift their 

own behaviour in relation to sustainable development with the aim to shift responses to 

their behaviour in the Welsh community.265  Through the lens of interactional law, the 

programme provides spaces for interaction that can shape shared understandings 

amongst civil servants in relation to legal obligations around sustainable development 

and biodiversity. These civil servants in turn will interact with those implementing the 

provisions and act as norm champions in relation to sustainable development, including 

biodiversity conservation, and in turn this will influence the understandings of others 

within the community of practice.  For interviewee 1(c):266     

This year has seen the term ‘behaviour change‟ become a common feature of all 
discussions regarding sustainable development and climate change.  Cultural 
change is necessary to achieve the ambitions of the scheme, involving a process 
of exemplifying, engaging, enabling and encouraging the Welsh public to adopt 
more sustainable behaviours. 

The Welsh biodiversity duty contains a higher level of ambition and better fulfils the 

criteria of interactional law than the English biodiversity duty.  It offers clarity as to what 

is expected of public bodies and the requirement of reporting every 3 years helps to 

create a sustained practice of legality.  Feedback on the reports will also strengthen the 

practice of legality.  Further, the programme for sustainable development change 

provides interactive spaces around the biodiversity duty which can help shape shared 

understandings in the relevant community of practice.  This chapter uses interactional 

law to stress the importance of the attitudes and shared understandings in society to 

achieving compliance with legal obligations.  Interactional law understands that law is 

rooted in social practice.    Social consensus and congruence in social practice is needed 

to achieve fidelity with legal obligations in relation to biodiversity.  If this social consensus 

cannot be gained, then legal obligations will not gain the reciprocity required to fulfil their 

requirements.  Civil servants working in Welsh public bodies play a vital role as they 

interact with society.  They can act as ‘norm champions’ and help to re-frame shared 

                                                           
264 See Annex 2, interviewee 1(c). 
265 Mark Kosters and Jeroen Van der Heijden, ‘From Mechanism to Virtue: Evaluating Nudge Theory’ 
(2015) 21(3) Evaluation 276.  
266 National Assembly of Wales, ‘One Wales: One Planet.  The Sustainable Development Annual Report 
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understandings in society which allow social consensus with legal obligations in relation 

to biodiversity.  

The unique constitution of the UK and the interaction enforced upon the 4 countries 

means that shared understandings from one country can influence another.  For 

example, the Welsh approach to implement an enhanced biodiversity duty, has triggered 

debate in Scotland as noted by interviewee 2(c):267     

Wales have taken a ground-breaking approach and have stepped ahead in some 
ways.  We are all watching Wales so we can steal the best bits.  

This indicates that the approach taken by Wales could influence and shape shared 

understandings in the other countries. 

The unique constitution of the UK allows for different communities of practice in different 

countries to interact and these interactions can shape and influence each other’s shared 

understandings relating to biodiversity law and policy. In my view, the legal approaches 

adopted by each country can be seen as distinct but are also closely intertwined.   If one 

country adopts a certain approach this can shape and influence the shared 

understandings in other countries.  Through the lens of interactional law, practices of 

interaction such as at the 4CBG, provide an interactive space and create a distinct 

community of practice with actors from the four countries.   From these interactions, 

shared understandings surrounding internalised international legal obligations can either 

support them, change them or reject them.  In this way, as international legal obligations 

are internalised they may evolve or fade through processes of social learning.   When 

stable shared understandings are formed they become a structure which shapes how 

actors perceive themselves and the world and influences how they form interests and 

set priorities.  This structure also shapes how actors make arguments or evaluate others’ 

arguments.268  In this context, the Welsh approach to the biodiversity duty can be seen 

as an internalised legal obligation that re-enforce and strengthens the international legal 

obligation.  In practices such as at the 4CBG the Welsh approach can influence shared 

understandings formed there.   Such understandings may influence other actors within 

the other countries to set similar high ambitious priorities relating to biodiversity duties.     

This is an optimistic viewpoint and interactional law also recognises that shared 

understandings in the 4CBG may be created that reject or weaken the Welsh approach.  

I suggest that the interactions of the 4CBG and other UK level meetings that bring the 

                                                           
267 See Annex 2, interview 2(c) 
268 Karin Fierke, ‘Constructivism’ in Timothy Dunne, Milja Kurki and Stepen Smith (eds), International 
Relations Theory: Discipline and Diversity (Oxford University Press 2007) 169. 
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four countries together are key in providing a commonality of approach in the UK and 

can push for shared understandings that place a higher priority on biodiversity. 

5.5.2.3 Biodiversity duty in Scotland 
In Scotland the biodiversity duty is contained within the Nature Conservation (Scotland) 

Act 2004 (NCSA) which places a statutory duty on all public bodies to ‘further’ the 

conservation of biodiversity.  

S1 NCSA Duty to further the conservation of biodiversity 

(1)  It is the duty of every public body and office-holder, in exercising any 
functions, to further the conservation of biodiversity so far as is consistent with 
the proper exercise of those functions. 

(2)  In complying with the duty imposed by subsection (1) a body or office-holder 
must have regard to— 

(a)   any strategy designated under section 2(1), and 

(b)  the United Nations Environmental Programme Convention on Biological 
Diversity of 5 June 1992 as amended from time to time (or any United Nations 
Convention replacing that Convention). 

S36 WANE (2011) places a requirement on all public bodies to make a report publicly 

available on their compliance with the biodiversity duty.  

S36 Reports on compliance with biodiversity duty 

After section 2 of the 2004 Act insert- 

2A Reports on compliance with biodiversity duty 

(1) A public body must prepare and publish a biodiversity report within 3 years of  

(a) the base date, 

(b) the date on which a report was last published by the body under this 
subsection. 

(2) A biodiversity report is a report on the actions taken by the body in pursuance 
of its duty under section 1 during the period to which the report relates. 

(3) The base date is 

(a) the date on which section 36 of the Wildlife and Natural Environment 
(Scotland) Act 2011 (asp 6) comes into force, or 

(b) where the body is established after that date, the date on which the body is 
established. 

(4) A report under this section— 

(a) is to be prepared in such form and published in such manner as the body 
thinks fit, 

(b) may be incorporated within another report prepared or published by the body. 
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The Scottish requirements on public authorities ‘to further’ the conservation of 

biodiversity in my view, sit somewhere between the English duty and the Welsh duty.  

‘To further’ implies that something positive must be done by public bodies to conserve 

biodiversity but it does not place any obligation to restore or enhance it.  The Scottish 

duty is also qualified by the proviso, ‘so far as is consistent with the proper exercise of 

those functions of the public bodies’.   The discussions in section 5.5.2.1 above, in 

relation to the English biodiversity duty, are also applicable to the Scottish biodiversity 

duty.    

The reporting requirement relating to the Scottish biodiversity duty is a positive step and 

focuses public bodies on the measures they are taking to further the conservation of 

biodiversity. However, limitations are noted in that firstly, the reports do not have any 

template and for this reason there is a great deal of variation in quality between reports 

and there is no consistency.  Secondly, smaller public bodies find it difficult for them to 

see how they can fulfil this duty.  Thirdly, some public bodies do not produce reports at 

all because when there are limited resources it is not seen as a priority.   Finally, there 

is no feedback system on the reports from the Scottish government. 269 The lack of 

feedback and overall evaluation of reports means that public bodies do not know how 

they are doing in relation to this duty and do not get input in how they could do better.  

Some public bodies produce detailed reports and others none at all.  In this way it is very 

disjointed process and does not provide uniformity amongst Scottish public bodies.270  

In terms of interactional law, the fact that Scotland has a reporting system helps to 

strengthen the practice of legality around the biodiversity duty.   That said, the reporting 

system lacks a system of review and this has implications related to the strength of the 

practice of reporting in relation to the biodiversity duty.  According to interactional law, a 

review system would strengthen the practice of legality by increasing interactions around 

implementation in the community of practice.   

Scotland also lacks an overall programme for those working in public bodies to educate 

them on how best to fulfil the requirement, ‘to further conservation’.271  The civil service 

and the way they discuss biodiversity has implications on their interactions with the 

general public and other actors who play roles in implementation.  The understandings 

of civil service will shape shared understandings more broadly in the exercise of its 

functions.  I suggest that a system, such as found in Wales which focuses on biodiversity, 
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would strengthen the understandings of the civil service.  Civil servants can act as ‘norm 

champions’ in relation to biodiversity law and policy and they can play a role in shaping 

broader understandings within the relevant community of practice.     

5.5.2.4 Biodiversity duty in Northern Ireland 
In Northern Ireland the biodiversity duty requires all public bodies to ‘further’ the 

conservation of biological diversity when carrying out their functions. The biodiversity 

duty is outlined in Section 1 of the Wildlife and Natural Environment Act (NI) 2011 (WANE 

NI Act). 

s1(1) It is the duty of every public body, in exercising any functions, to further the 
conservation of biodiversity so far as is consistent with the proper exercise of 
those functions.  

(2) In complying with subsection (1), a public body must in particular have regard 
to any strategy designated under section 2 (1).  

(3) Conserving biodiversity includes – (a) In relation to any species of flora or 
fauna, restoring or enhancing a population of that species; (b) In relation to any 
species of habitat, restoring or enhancing the habitat.  

(4) The Department must issue guidance containing recommendations, advice 
and information for the assistance of public bodies in complying with the duty 
under subsection (1). 

The discussion in 5.2.2.3 above relating to the wording ‘to further’ also apply to the 

Northern Ireland biodiversity.   Whilst WANE (NI) (2011) contains detailed guidance 

which recommends reporting, it does not contain a statutory provision in this regard.  

Without a reporting system there are limited interactions around the biodiversity duty 

and the requirement of a ‘sustained practice’ of legality is problematic according 

interactional law.   

5.5.3 Summary of biodiversity duties in the UK  
Sections 5.5.2.1 – 5.5.2.4 highlight the variation in biodiversity duties in the four 

countries.  How can this variation be understood in terms of interactional law?  Section 

5 shows how AT2 has in part been internalised through the creation of statutory 

biodiversity duties in the four countries.272  The creation of formal laws is a positive step 

forwards, however, according to interactional theory, the actual integration of biodiversity 

values into decision-making by public bodies is more complex than creating a statutory 

duty.  To create the required conditions to achieve compliance with the internalised 

international legal obligation requires the criteria of interactional law to be fulfilled.  

                                                           
272 This research recognises that the biodiversity duties in the UK are just one way in which AT2 has been 
internalised.  
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Each country has adopted different approaches to the biodiversity duty, some of which 

fulfill the criteria of interactional law better than others.  According to interactional law, 

this reflects the different shared understandings that have formed in each country as AT2 

has been internalised.  Whilst the differences may seem small they can have quite 

significant outcomes at the ground level.   

The way each country has internalised AT2 effects the interactionality of the legal 

obligation as it is internalised at the domestic level.  Whilst each country has a 

biodiversity duty, the level of obligation placed on public bodies in the exercise of their 

functions has significant variation between the four countries. The wording of each 

biodiversity duty reflects what the public body actually has to do.  English public bodies 

must ‘have regard to biodiversity’ Scottish and Northern Irish public bodies must ‘further 

conservation’ and Welsh public bodies must ‘maintain and enhance biodiversity.’ The 

wording of these duties varies from, public bodies effectively having to do nothing, to 

public bodies having to do a great deal. Those countries which have guidance on the 

biodiversity duty better fulfil the requirement of clarity under interactional law.  Scotland, 

Wales and Northern Ireland having more detailed guidance than England. 

Another requirement of interactional law is that of creating sustained practices that are 

congruent with the legal obligation.  Some countries have more robust practices because 

they have reporting systems.   Scotland and Wales are required to produce reports on 

the fulfilment of this duty, England and Northern Ireland are not.  Problems with reporting 

systems are apparent as demonstrated in Scotland with variation in public bodies who 

produce a report, variation in quality of reports and lack of feedback from reports.  I 

suggest that systems of review would strengthen the practice of legality.   

Wales is recognised as having taken a strong stance on promoting sustainable 

development part of this includes a strongly worded biodiversity duty.  I see that Wales 

goes the furthest to fulfilling the requirements of interactional law.  As well as the legal 

obligation on public bodies there is a system of reporting and feedback which goes 

towards fulfilling a sustained practice of legality, and the 20-year programme for 

sustainable development which provides a system of support and an interactive space 

to promote fulfillment of the duty.   

I suggest that the shared understanding in Wales can also influence and shape shared 

understandings in the other countries.   Within the UK there is a unique position in which 

the four countries have interactions and through these interactions new shared 

understandings emerge.  These interactions are through the 4CBG and the JNCC as 

well as through informal mechanisms.  When one country adopts a certain law or policy 
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this is not in isolation to the other countries despite the devolution of environmental 

issues.  For example, the enhanced biodiversity duty in Wales and Scotland sparked 

discussions on the reforms needed in England.  The lack of reporting in England has 

also been noted in comparison to Wales and Scotland and this has triggered the 

suggestion that reforms are needed.273  

It is important to note at this point that it is principally the UK that feeds back into decision-

making in the EU and at the CBD COP. Further, the EU negotiates on behalf of the UK 

(and other European countries) at the CBD COP (but not in respect of inter-cessionary 

meetings).274  The EU forms a joint position during CBD COP negotiations which reflects 

the shared understandings formed by its 28 Member States.  This is not an easy task as 

the EU Member States do not form a homogenous position and there are often tensions 

between different groups of Member States.275  

 

The feed-back mechanisms to the international level mean firstly that individual countries 

of the UK have limited ability to feed into decisions of the CBD COP.  Secondly, the UK 

position is diluted as part of the EU position.  This reduces the ability of the UK to shape 

and influence decisions made at the CBD COP.  This could be seen as problematic under 

the theory of interactional law (as well as the consensus decision making process itself). 

The way the UK is represented in international negotiations such as at the CBD COP will 

change in light of Brexit.  The UK will be able to negotiate at the CBD COP as an 

independent party to the CBD.  In this way according to interactional law, the UK can 

participate more effectively to the creation of shared understandings within the 

consensus decision-making process at CBD COP. The UK will speak for itself in plenary 

group sessions where the COP decisions are agreed via consensus and also in smaller 

decision-making groups.  The views of the UK will not be diluted amongst the EU position 

and the UK will be free to take the position that they wish to. The UK will also be able to 

block text it does not agree with.   In my view, this means that the UKs shared 

understandings will be more prominent at the CBD COP and it will give an opportunity 

for the UK to stimulate interactional law at the international level in respect of issues, for 

example, natural capital.   

 

The EU level of governance must also be considered in relation to implementation 

responsibilities.  Both the EU and the UK are signatories to the CBD and therefore are 
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obliged to comply with its obligations.  This could lead to possible ambiguities in 

respective implementation responsibilities of the EU and Member States.  It is important 

that competency is clear to avoid ambiguity, but the nature of a mixed agreement cannot 

help but add to the complexity of the processes involved.  Issues that need clarity include 

who is voting (to avoid a double exercise of voting rights), who is implementing (to ensure 

compliance) and who is responsible for a breach of the agreement (even before an 

internationally wrongful act has been committed)’.276  

Brexit will influence the way the four countries internalise international obligations from 

the CBD COP.  The removal of the EU level of governance may accentuate possible 

differences in the way international legal obligations are internalised at the country level.  

Countries will look much more to international legal obligations from the CBD directly 

and make decisions on how they should be internalised in their country.  This is likely to 

have implications on the shared understandings that are formed at the UK level and 

suggests the need to strengthen UK practices such as the 4CBG.  Focus on such 

practices will help to ensure at least minimum standards are met to comply with 

international legal obligations such as the ATs.  

The UK has agreed to adopt a ‘Common Frameworks’ approach where the UK 

government and the devolved administrations agree to work together to establish 

common approaches in some areas that are currently governed by EU law.277 The focus 

on trade, international obligations and common resources has meant that few areas are 

seen in need of a common regulatory framework because these are UK wide issues 

already.278 None-the-less, common frameworks relating to biodiversity have been 

highlighted as necessary, mainly in respect of the Birds and Habitats Directives.  These 

may extend to EBS 2020 and the EU biodiversity targets although they are not explicitly 

referred to.   The UK post-Brexit position in relation to European policy is not clear.279 

This research suggests common frameworks could form important practices of 

interaction that would help to promote shared understandings around biodiversity 

targets at the UK level. 

A recent report suggests that the UK should adopt a principle of ‘safeguarding natural 

resources’ as the basis for developing UK common frameworks which relate to the 
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sustainable use of natural resources.280 This thesis supports such an approach as a 

means of ensuring a certain standard of approach needed to conserve biodiversity 

across the UK.  Interactional law highlights the need to pay close attention to the way 

such a principle is worded and integrated into the UK regulatory framework. Any 

common principles adopted should be formed through a process which allows the 

shared understandings of the relevant community of practice to emerge.  They should 

fulfill the internal criteria of interactionality, in particular, to be clear and provide guidance 

on their adoption.  They should also be based in a practice of legality (systems of 

reporting and review are needed).  Lastly, spaces for interaction to reinforce shared 

understandings in relation to ‘safeguarding natural resources’ within each administration 

should be created  

 

 5.6 Conclusion 
This chapter looks at the journey of AT9 and AT2 as they are internalised by different 

practices from the European level to the sub-national level.  The theory of interactional 

law has been applied to this journey.  The analytical outcomes help to understand why 

despite the presence of laws and policies in the UK relating to these targets, they have 

not achieved the requisite levels of compliance. The findings suggest that this can be 

explained by the failure to fulfill the criteria of interactional law.   

In the case of AT9 and IAS, significant laws and policies exist in the UK as well as a 

recent European Regulation on IAS.  Different approaches are taken by the four 

countries in the UK, with some better fulfilling the criteria of interactional law than others.  

None of the UK countries have fulfilled the goals laid out in AT9. The interactional 

analysis in this chapter suggests that this can be explained firstly due to limitations in   

AT9 itself.  This target is highly ambitious and in my view is ‘asking the impossible’, 

especially within the timescale of 10 years.  Controlling IAS is complex and there are 

limited resources through with which to do this.  Secondly, failure to achieve compliance 

with this target at the sub-national level can be explained by the lack of congruence with 

society and the legal obligations in relation to IAS.  What is requested in IAS laws and 

policies is too far apart from societal understandings.      This chapter suggests that to 

change this dynamic more attention is needed on those that promote shared 

understandings and understanding of laws in society.  At the local level LAGs and BAP 

officers are found to be key actors who promote shared understandings relating to AT9 

within the relative communities of practice.   I label such actors ‘norm champions’ and 

see them as actors who can promote acceptance of legal obligations within their 

                                                           
280 NAW Research briefing (n278).  



233 
 

community of practice.  They can influence interactions which bridge the gap between 

law and action by gaining congruence between society and legal obligations.   In my 

view, this is as important as gaining congruence with shared understandings through 

broad participation in the construction and maintenance of legal regimes. If congruence 

with legal obligations in society cannot be achieved, then there will be no reciprocity and 

compliance will not be achieved.  Given the current priorities of our society, it is vital to 

find ways re-shape societal understandings of the threats of IAS.   

AT2 is a much broader, qualitative target in comparison to AT9 and in this way lacks 

clarity, which is problematic under interactional law.  It is one of the targets in Strategic 

Goal A which aim to mainstream biodiversity across government and society.  Its goal 

is to integrate ‘biodiversity value’ into ‘decision- making at the national and local level’.  

In the UK, this chapter suggests that laws and policies have gone some way to clarifying 

AT9 as it has been internalised.   Section 5.1.1 explores the internalisation of the 

‘biodiversity value’ part of this target.  It finds that the European level of governance has 

clarified approaches relating to how biodiversity can be valued and interactions at this 

level have created shared understandings that recognise the importance of ecosystem 

services and natural capital.  It uses the concept of natural capital in the EU vision and 

in EBS target 6.   

Section 5.4.2 finds that, except for Wales, the UK is moving towards a natural capital 

approach to value ecosystems services in decision-making which reflects shared 

understandings at this level. Legal systems to implement ecosystems services and 

natural capital approaches are still in their infancy. Scotland’s NCAI is a significant step 

towards formulating a system by which natural capital can be accounted for in a 

meaningful way. The next step would be to introduce an interactional legal framework 

through which natural capital is included in decision-making. The HOL have suggested 

linking the biodiversity duty to the natural capital approach to enhance its effectiveness.  

Whilst this would be a step forward it is problematic that the biodiversity duty only applies 

to public bodies.  Means of taking biodiversity into account in a wider range of decisions 

are needed, such as by business and other sectors, which raises questions of how this 

interactional law can be created in this respect.   

Section 5.5 describes how the second part of AT2 relating to ‘decision-making at 

national and local levels’ has been internalised using biodiversity duties.  It looks at the 

use of biodiversity duties at the sub-national level which place a statutory obligation on 

public bodies to take account of biodiversity in their decisions.  This section shows that 

there is significant variation in these duties between the four countries.  At one end of 
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the scale is the English biodiversity duty which this chapter suggests falls short on the 

internal criteria of legality.  Further, there is no reporting system, which is problematic in 

terms of sustaining a practice of legality around the duty.   At the other end of the scale, 

Wales has created an enhanced biodiversity duty that goes a considerable way to 

fulfilling the criteria of interactional law.  It has a robust reporting mechanism and also 

contains an in-government training programme aimed at shaping shared 

understandings which will promote congruence with legal obligations regarding 

biodiversity (and sustainable development).  The presence of such variation between 

the four countries in the nature of biodiversity duties raises questions regarding the need 

for a common UK approach to ensure minimum standards are met by all countries in 

order to fulfill the international legal obligations contained in AT2. It is unclear whether 

the UK Common Frameworks approach will incorporate EBS and it targets which 

provide some hook for commonality of approach between the four countries.  This 

research suggests that UK forums or practices which bring together actors from the four 

countries are another way to facilitate commonality of approach.  Such practices that 

involve interactions of the relevant actors and create shared understandings can be 

used to promote the importance of synchronization of effort between the four countries 

in order to achieve compliance with international legal obligation.  
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CHAPTER 6:  CONCLUSION 
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6.1 Summary of main findings  
 

This thesis raises an important question, has the CBD become another victim of 

extinction due to its text and strategic plan? Through the use of multi-disciplinary  

theories to explore law making and compliance mechanisms it firstly finds different 

explanations as to why the ATs have not been achieved which move beyond 

conventional understandings of legal theories of compliance.    

Secondly, in applying the theory of interactional law to both the international level of 

decision making at the CBD COP and the subsequent journey of the ATs to the domestic 

level in the UK, this research highlights the strengths and limitations of the CBD COP 

and the ATs in achieving the primary objective of the CBD - conservation of biological 

diversity.   

Thirdly, it brings to light an often overlooked dynamic in international law, the importance 

of the journey that the ATs take as they are internalised in domestic spheres and the 

significance of domestic legal and policy processes to international law-making.  This 

distinctive contribution fills a gap in the scholarship and understanding of international 

environmental law emanating from MEAs.  It offers an opportunity to be seized by 

academic scholars and international lawyers alike to move away from the often unfruitful 

circular debate concerning normative aspirations in relation to conservation and state 

practice at COPs.  This is particularly pertinent as it is hard to see how states will agree 

to a move away from consensus decision making or to the use of strong compliance 

mechanisms in the short time available to meaningfully address environmental issues 

such as biodiversity loss.  

The findings of this thesis show a possible way out of this dilemma through processes at 

the domestic level which both internalise international legal obligations and form the 

seeds that create them.  This thesis finds that the domestic level can hinder progress 

towards the achievement of the ATs but more optimistically how there are examples and 

opportunities for domestic processes to strengthen shared understandings in relation to 

conservation without the restraints of multi-lateral agreement. Further, it finds that 

strengthened shared understandings can feed back up to the international decision 

making at the COP and help to strengthen and influence the shared understandings at 

this level.   

This thesis also raise further questions.  It highlights possibly complex dynamics arising 

from the application of interactional law.  Whilst interactional law promotes the inclusion 
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of non-state actors and a level of autonomy from member states in international decision 

making to create true shared understandings, to what extent can non-state actors be 

incorporated before the practice of legality at the CBD COP is undermined?  Will in fact 

increased autonomy in the decision-making process lead to a situation where states do 

not recognise the legality of the obligations created by the COP as states become 

somewhat distanced from the decision making process at the international level? This 

raises an interesting question as to what level autonomy can be integrated into COP 

decision making and seen as desirable through the lens of interactional law.  This 

research has stressed that state actors remain the key actors in decision making and the 

influence of non-state actors is not necessarily through their ability to directly influence 

the decision making process (although there were examples of non-state actors within 

state delegations and in this way they could have had a more direct influence in this 

way). Yet the effect of non-state actors is not to be under estimated and their influence 

on the side lines of decision making is important and valued by states and can push 

shared understandings forward at the CBD COP in terms of conservation.     

Another question which is raised is if broader participation at the CBD COP could lead 

to reduced environmental standards of nature conservation? This research finds that 

some groups of actors are ‘missing’ from the shared understandings of the CBD COP 

and these actors include state actors from non-environmental departments (such as 

trade, agriculture and tourism) as well as business actors.   It is possible that the 

increased involvement of such missing actors could change the dynamic at the CBD 

COP and lead to shared understandings which more greatly reflect those whose priorities 

are not conservation. This could lead to a strategic plan for the CBD which lowers rather 

than strengthens the standard of environmental protection.  

Nonetheless, the main argument of this thesis is that the CBD COP has created an 

environment with strong shared understandings of the urgency of the need to protect 

global biodiversity and the benefits that this will bring holistically and to humankind. It 

suggests that the benefits of attracting missing actors to the CBD COP would allow the 

processes at the CBD COP to educate and influence their stance for the positive 

recognition of biodiversity conservation and to act on such shared understandings at the 

domestic level. 

6.2 The importance of this research 
 

It is important to capture the work of COPs in international environmental law because 

they produce many decisions, recommendations and guidance which interpret treaty 
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provisions and also develop them further, yet formally these decisions are at most 

recognised as ‘soft law’. COPs do invaluable work and provide the much-needed flesh 

on the bones of framework treaties such as the CBD.  In traditional legal understandings, 

COPs are difficult to place and the legal nature of their decisions is disputed. This thesis 

argues that positivist and rationalist approaches to international institutional law do not 

sufficiently explain why COP decisions can be normative and achieve compliance and 

how autonomous activity at COPs can be incorporated into concepts of legal legitimacy.   

The CBD is the main global legal instrument that seeks to address the catastrophic 

depletion of biodiversity.  As explained in chapter 1, the loss of biodiversity is a key 

concern of humankind.  Research on the CBD however, has been somewhat limited 

compared to other MEAs, in particular the United Nations Framework Convention on 

Climate Change (UNFCCC).  This thesis fills this gap and explores the workings of the 

CBD.  This thesis contributes to knowledge about the CBD legal regime by exploring the 

nature of the legal obligations created by the CBD COP, the decision-making process at 

the CBD COP, theories surrounding compliance, the compliance approach adopted by 

the CBD, and the internalisation journey of AT2 and AT 9 in the UK.   

Through an interactional analysis of the ATs from the international to the domestic level 

this research makes a unique contribution by uncovering limitations to the interactional 

nature of the ATs at both the international and domestic level.  Further, it argues that 

some of these limitations can be overcome through reversing the process of obligation 

creation, that is, the development of interactional domestic practices which subsequently 

develop shared understandings among State Parties and can influence decision making 

in the international arena. Firstly, it suggests improvements in legal and policy making 

processes at all levels of governance. In particular, it argues that there is an opportunity 

at the domestic level to not only meet the requirements of the ATs  that have travelled 

down to domestic laws and policies but also to further strengthen them to increase the 

effectiveness of interactions around them in order to achieve compliance. Secondly, it 

argues that there is an opportunity for these strengthened understandings formed at the 

domestic level to feed back up to the international level, at the CBD COP, and to 

influence and push forward shared understandings at this level.  In so doing, the thesis 

highlights how domestic implementation is key to building shared understandings around 

the ATs and how these can strengthen compliance at the domestic level and also feed 

back to international levels to push forward shared understandings there.  

Interactional law and its interpretation in this thesis broadens understandings about how 

international environmental law is created and works.  In order to fulfil the criteria of broad 
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participation in the creation of shared understandings, it promotes some level of 

autonomy from Member states at the international level i.e. at the CBD COP and this 

thesis also highlights the dynamics of autonomy at the domestic level. Involvement of a 

broad range of actors, state and non-state, in interactions around legal obligations is 

argued to promote compliance. Whilst interactional law serves as a theoretical means to 

embrace the often observed autonomy in international environmental law it could lead to 

a situation where the authority and involvement of states is so reduced that shared 

understandings are inhibited rather than promoted. If this were the case, the 

effectiveness of international environmental law would be compromised and autonomy 

could be seen to be pulling in a different direction to effectiveness.   

The thesis argues that some autonomy is desirable at all levels of governance and that 

the legitimacy of international environmental law is more complex than solely formal 

sources of law and horizontal or vertical understandings of legitimacy (this is discussed 

further in section 6.2.).  However, it argues that involvement of States at both domestic 

and international levels is vital and strengthens the practice of legality around 

international environmental obligations such as the ATs. Without State ‘buy in’ then the 

process of implementation and feedback to international decision making would be 

limited because law and policy provide hooks and are more recognised than non-legal 

routes. Further, the internal criteria of legality recognise that interactional law needs to 

be clearly promulgated and recognised routes of implementation better fulfil this criteria.  

That is not to say that some informal routes cannot foster interactional law just that the 

dynamics need to include broard participation including States.     Thought needs to be 

given to how autonomy can be encouraged whilst maintaining involvement of the State 

and recognising that States are the key actors and decision makers.   

The thesis uses the CBD as a case study throughout, however the theories applied, and 

the findings are relevant and useful to research on other MEAs and possibly to other 

international non-environmental treaties which employ COPs. Further, the theoretical 

framework introduced by this thesis, which looks at legitimacy beyond formal 

understandings of law, would make for an interesting analysis to non-legal decisions that 

could be seen to form interactional law such as the 2015 Sustainable Development Goals 

(SDGs). The SDGs are not themselves legally binding but are recognised by the 193 

member states that agreed the post 2015 development agenda including the SDGs. 

Whilst framed as a ‘broad intergovernmental agreement’ the SDGs could be argued to 

be interactional law or have the potential to become interactional law if they fulfil the 

relevant criteria; internal criteria of legality, based on stable shared understandings, and 

upheld through interaction and practices of legality. This line of argument supports 
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findings that law has an important role to play in both implementation and analysis of the 

SDGs.281  

SDG 14 (life below water) and SDG 15 (life on land) have many parallel objectives to the 

ATs and biodiversity is recognised as essential for sustainable development yet there 

are also clear conflicts between some of the goals of the SDGs and biodiversity 

conservation, for example in relation to poverty alleviation.282  The tensions and 

synergies between the two regimes leads to a complex dynamic when understood 

through interactional law.  

Firstly, there are tensions between the sustainable development regime and the CBD 

regime.  If the SDGs achieve more buy in from states (particularly in relation to non-

conservation sectors), then the SDGs although not formal law may better meet the 

requirements of interactional law than the ATs.   If this were the case the SDGs would 

draw a stronger commitment from States. This could lead to a situation where the 

interactionality and practice of legality around the ATs are reduced as States prioritise 

the SDGs and use them as a means to fulfil global nature conservation objectives.  

Secondly, this is problematic because in terms of biodiversity conservation there are 

tensions in the SDGs themselves. Some of SDGs have conflicting aims and some of the 

SDGs are more likely to achieve interactional status than others. Considering the 

generally low prioritisation globally of nature conservation compared to economic 

considerations, SDG 14 and 15 may struggle to compete with the other SDGs.  SDG 17 

is aimed to establish partnerships in support of the achievement of the other SDGs, and 

this goes some way to address this issue. However, it is concerning that the SDGs could 

become the main means of addressing biodiversity globally due to the internal conflicts 

within the SDGs.      If the CBD biodiversity targets become over looked, then this could 

lead to a perverse situation where States place focus on biodiversity through the SDGs 

but targets 14 and 15 are at the bottom of the SDGs and are side lined in comparison to 

the other goals.    

This thesis recognises the possible complications of the SDGs in terms of the biodiversity 

agenda and nature conservation. Even so, there are synergies between the two regimes 

and efforts are being made to align them, for example, through the use of National 

Biodiversity Strategies and Action Plans to implement the SDGs; by drawing upon the 
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CBD Subsidiary Body on Implementation recommendations on mainstreaming; and 

ensuring the inclusion of biodiversity in multiple SDGs.283 It is argued that such synergies 

need to be fostered and the criteria of interactional law fulfilled to create a combined  

practice of legality between the two regimes in terms of biodiversity conservation.    

Further research is needed on how the two regimes engage and how far they fulfil the 

criteria of interactional law.   

6.3 Theoretical perspectives of the research 
This research uses three concepts to explore the role of international institutional bodies 

as ‘law-makers’ and how legal obligations that are traditionally seen as ‘soft law’ can be 

implemented by States and achieve compliance. Firstly, it looks at the international legal 

obligations that have been initiated by the CBD COP.  Secondly, it looks at how 

international legal obligations from the CBD COP have been internalised through 

European, UK and country level laws and policy.  Thirdly, it looks at each level of 

governance and uses the theory of interactional law to assess how ‘interactional’ each 

level of governance is and if the legal obligations when internalised fulfil the criteria of 

interactional law.  This analysis and application of interactional law leads to analytical 

outcomes which demonstrate how the theory of interactional law can explain how 

international ‘soft law’ can have effect at the domestic level.  It also explains the 

challenges to implementation and achieving compliance with international legal 

obligations at the domestic level according to interactional law.        

This thesis critically discusses a range of theories from international law (legal positivism, 

interactional law, transnational legal process, global administrative law), and 

international relations (rationalist, realist (enforcement and managerial) and 

constructivist), and how they understand the role of international environmental soft law.   

The thesis uses the CBD COP as a case study of an institutional body of an MEA and 

applies the theory of interactional law and transnational legal process to the case study 

to understand how the ATs are internalised in the UK.  The primary inference of these 

theories is derived from the works of Brunnée and Toope for interactional law and Koh 

for transnational legal process of interaction, interpretation and internalisation.   

The two theories have overlaps and when considered together offer helpful insights into 

what I argue are concepts which are inextricably linked.   Interactional law focuses largely 

on the legitimacy of international law making or horizontal legitimacy factors and Brunnée 
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and Toope argue that only once these are addressed should focus be placed upon 

vertical legitimacy factors.284  By vertical legitimacy factors Brunnée and Toope clarify 

they mean the relationship between the MEA and civil society and they argue that 

through a stronger focus on the legitimacy of international law making, this will promote 

the vertical conditions for its acceptance as legitimate by civil society. Whilst I support 

this argument that focuses on legitimacy at the international level is important, I also 

argue that domestic processes can lead to enhancement of the legitimacy of international 

law making.  

The argument of this thesis is that the legitimacy of domestic processes that feed up to 

international law making in MEAs are equally as important as international law making 

processes themselves. The interactionality of law and its ability to achieve compliance 

moves beyond solely horizontal or vertical processes.  This process can be seen more 

as a game of three dimensional chess, an accustomed pastime 

of Kirk and Spock aboard the USS Enterprise. Movement of pieces is similar to that of 

traditional chess but the main difference is that, in the course of a move, pieces may 

move up or down any number of levels. This analogy helps to understand how domestic 

processes can feed up to the international level and are part and parcel of the legitimacy 

of international law.  Repeated interactional processes to the domestic level are certainly 

recognised as important by Brunnée and Toope and they suggest the need for a closer 

look at the interactions that international norms migrate through into domestic spheres, 

whether they be social, bureaucratic or legal.285 However, as of yet their writings focus 

on international processes which they highlight as the most important in their theory of 

interactional law.  

Koh’s transactional legal theory matches well in many ways to interactional legal theory 

because he also emphasises the importance, social, political and legal processes.  His 

focus is on the processes that bring international law home through norm internalisation. 

His research focuses on the importance of the vertical domestication of international law 

and his work uses examples of such journeys.  These offer a helpful framework for 

approaching such analyses. Koh recognises the importance of interactional processes 

at each step of the pathway and the possibility that law can change as it travels up and 

down this pathway which again supports interactional understandings that communities 

of practice can shape and re-shape international law.  Koh describes Twenty-first century 
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international law making as,  “a swirling interactive process whereby norms get 

“uploaded” from one country into the international system, and then “downloaded” 

elsewhere into another country’s laws or even a private actor’s internal rules’.286  

The significant point of divergence in the two theories is on their different focus, 

transnational theory focuses on ‘vertical domestication’ and therefore the mechanisms 

through which international legal norms are internalised (social, political or legal). 

Interactional law focuses on ‘vertical legitimacy’ and the binding quality of international 

law.  Koh’s theory is largely descriptive and explains the phenomena that states largely 

obey international law whereas Brunnée and Toope’s theoretical framework offers both 

a descriptive and a normative explanation.  The theory is descriptive in that it offers an 

explanation as to why some international laws achieve compliance and others do not 

(according to the adherence of the criteria of interactional law).  The theory is normative 

in that it proposes that normative legal obligations can be introduced into a regime such 

as the CBD and even if they are above the current shared understandings of the group 

they have the possibility to trigger interactional law if they subsequently meet the 

requirements of interactional law.  

This thesis marries the two theories to some extent.  It applies interactional legal theory 

to the internalisation of the ATs to the domestic level using Koh’s framing of the pathway 

of norm internalisation as a guide for the analysis.  The focus of this research remains 

on the legitimacy of international legal obligation and how this can achieve compliance.  

However this thesis departs to some extent from interactional legal theory and its 

understandings of vertical legitimacy.  It argues that the domestic level is a key point at 

which attention should be paid to the criteria of interactional law as this level of 

governance can overcome some of the enduring hurdles of international law making. It 

is argued that the domestic level may better allow opportunities for creating an 

interactional practice of legality through broad participation, gaining congruence (and 

possibly strengthening) of shared understandings, enmeshment in practices of legality, 

and fulfilment of the criteria of legality.  

These theories jointly propose three elements required to achieving ‘effective’ 

implementation of international environmental legal obligations:   
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1) Effective interaction and co-operation between citizens and law-making officials 

in international processes of environmental law-making, and also in the processes 

of internalisation of these international legal obligations.   

2) The nature of international environmental legal obligations, and the domestic legal 

obligations through which they are internalised, must meet the criteria of 

interactional law.   

3) Gaining congruence of international environmental legal obligations with the 

practices and shared understandings of society through effective interactions.  

The application of these theories is useful as they both understand the importance of the 

involvement of ‘society’ in law-making and law applying, which challenges traditional 

views of law.  It proposes that a level of autonomy in legal decision-making is necessary 

in order to ensure legitimate legal obligations are created that are in line with shared 

understandings in society.  It finds limitations in both the practices that make international 

environmental legal obligations, and the practices that internalise them in the UK 

according to interactional law. It also finds limitations in the nature of these legal 

obligations according to interactional law.   It finds that whilst in the UK there are domestic 

laws and policies which have internalised the AT9 and AT2, these lack congruence with 

shared understandings in society and this in part can explain difficulties in achieving 

compliance with them.     Using the theories of interactional law and transnational legal 

process, which both understand the importance of the involvement of ‘society’ in law 

making and law applying, enriches the analysis of the journey of internalisation of AT9 

and AT2 into national law in the UK. 

This research principally uses Brunnée and Toope’s theory of interactional law, which 

provides a framework within which the CBD regime can be understood more fully.287  The 

analysis applies interactional theory to the internalisation of CBD legal obligations to the 

domestic level, and in so doing highlights some of the successes and shortcomings of 

the CBD regime at the international level and at domestic levels.   The analysis also 

brings to light some of the limitations of this theoretical approach.  Firstly, the tension 

between the need for normative laws to prevent biodiversity loss, and the criteria of 

interactional law that requires law to ‘reflect shared understandings’ and to ‘not ask the 

impossible’. If biodiversity laws only reflect shared understandings, then they will not 

prevent the biodiversity crisis.  Secondly, interactional law draws us to the importance of 

interaction and a broad participation of actors at the CBD COP, and also in the practices 
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that internalise international environmental legal obligations to the domestic level.  It is 

less clear how such autonomy can be incorporated in these practices. Thirdly, the 

application of interactional legal theory is not straightforward in complex multi-level 

governance systems.    Whilst interactional law recognises the importance of multi-level 

governance and how these feed-back and can strengthen interactional law, it is not clear 

how to incorporate all relevant levels of governance arising from the CBD into the 

equation, let alone other related international environmental legal obligations.  

The theory of interactional law, draws upon Lon Fuller’s work on the internal morality of 

law,288 which suggests that eight criteria of legality must be fulfilled to make legal 

obligations ‘legitimate’ and attract ‘fidelity’ or in other words, draw compliance. For Fuller, 

legal obligations must be general, prohibiting, requiring or permitting certain conduct; 

they must be promulgated and accessible to the public so that citizens know what the 

law requires; law must not be retroactive but prospective so that citizens can take the 

law into account when making decisions; the law must be clear so citizens can 

understand what is prohibited, permitted or required by the law; the law should avoid 

contradiction; the law must be realistic and not demand the impossible; the requirements 

of laws on citizens must remain relatively constant; and there must be congruence 

between legal obligations and the actions of officials operating under the law.289    

Interactional law is not just concerned with the wording of legal obligations or the creation 

of ‘formal’ law.  Interactional law stresses the importance of the relationship of legal 

obligations with its subjects and participants and draws upon constructivist 

understandings of law which see law as dependent on the engagement of government 

and citizens and not just a ‘one-way projection of authority.’290 Fuller  sees that human 

conduct is subjected to the ‘governance of rules’ rather than subjected to rules and this 

is why law depends upon ‘effective interaction and cooperation between citizens and 

law-making and law-applying officials’.291  When citizens can reason with legal 

obligations they develop fidelity with those particular legal obligations and to the system 

of law itself.292  To become ‘interactional law’ rules must largely fulfil the eight internal 

criteria of legality, rest in the shared understandings of the international community and 

form a practice of legality.  When these requirements are met then actors will be drawn 
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to fidelity or compliance with the legal obligation out of a sense of obligation flowing from 

legal legitimacy.293   

Interactional law engages with constructivist theories on shared understandings of 

communities of practice who reason with legal obligations in their making, and in their 

application.  It provides a conceptual framework which recognises the distinct nature of 

law and legal obligation but sees that fidelity to ‘law’ arises not because a law is hard or 

soft but because it is interactional and fulfils the criteria of interactionality.  It also 

recognises the influence and importance of ‘the social’ in both the creation of law and in 

achieving compliance with legal obligations. It looks beyond rationalist and positivist 

accounts of law and the traditional legal systems that understand compliance can be 

achieved through the use of particular institutional mechanisms such as sanctions.  In 

contrast, the interactional theory asserts how legal obligations can attract fidelity if the 

relevant criteria are fulfilled.  

Interactional law recognises that there is a degree of autonomy from States in 

international law-making by COPs and embraces the role of non-State actors in legal 

processes to shape true shared understandings.  Fuller understands law as a purposive 

activity as opposed to an imposition of authority.294  When seen like this, law depends 

upon ‘effective interaction and cooperation between citizens and law-making and law-

applying officials’.295 In this way citizens play a role in creating law as well as upholding 

it.  Fuller’s theory, developed in relation to domestic law, recognises and upholds the 

fundamental autonomy in law-making processes by recognising the importance of 

processes of communication and interaction between autonomous individuals which 

result in shared understandings arising.296 Fuller meant to explain interactionality at the 

domestic level but his theory sheds light to international law-making processes such as 

at the CBD COP.  Interactional legal theory values the importance of including a diverse 

range of actors (State and non-State) in interactions within global institutional bodies, 

and in so doing embraces the importance of social and political diversity in creating 

shared understandings.  Interactions that occur in practices of legality, such as at the 

CBD COP, expose State actors to dialogues that can re-shape their identities to adopt 
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new standards and to establish a ‘new logic of appropriateness’.297  Interactional law 

sees that this logic of appropriateness can develop beyond a social duty to act in a certain 

way into a sense of legal obligation.298   In this way participation of a broad range of 

actors in practices of legality at the international level is key because new shared 

understandings can be created which influence international State actors to behave in a 

certain way because of a sense of legal obligation.  These interactions will influence 

those ‘international’ actors who go on to participate in practices of legality that internalise 

international legal obligations at the domestic level, which themselves are opportunities 

to create interactional law.       

Brunnée and Toope apply the theory of interactional law to the climate change regime 

and in particular to the Copenhagen Accord (‘the Accord’) and the principle of Common 

but Differentiated Responsibilities (CBDR).299 The application of the theory of 

interactional law demonstrates how the Accord has severe limitations under the theory 

of interactional law.  The Accord is not a decision of the UNFCCC COP or a political 

agreement, it was agreed outside the consensus decision-making of the UNFCCC and 

was the result of negotiations by a small number of States. Through the lens of 

interactional law, a group of 5 States cannot produce regime-wide shared 

understandings.  However, Brunnée and Toope note that most parties agreed to build 

upon the Accord and it had the support of the leaders of key industrialised and developing 

States and in this sense they see this as the beginnings of a shared vision in interactional 

law.300  From a traditional legal perspective the way in which the Accord was negotiated 

is problematic as no consensus decision was made in relation to the Accord, but 

according to Brunnée and Toope it may form the beginnings of interactional law that 

could eventually lead to consensus.     

Brunnée and Toope apply the theory of interactional law to the negotiations which led to 

the agreement of the Accord to show its weaknesses in light of the theory of interactional 

law.  They highlight the tensions between the consensus decision-making process and 

the generation of shared understandings.  They highlight how consensus decision- 

making can impede the creation of interactional law.  At the UNFCCC COP in 

Copenhagen, according to Brunnée and Toope the majority of States had formed shared 

understandings, but these were blocked by a small number of States which ultimately 

forced a smaller negotiation group who then agreed the Accord.  This result undermined 
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the procedural legality of the regime in an interactional sense because it limited the 

emergence of shared understandings.  Whilst in some instances consensus decision- 

making can facilitate the emergence of shared understandings, this demonstrates how it 

can also be problematic.  If a small number of States or an individual State block a 

decision agreed by the majority, they exert disproportionate pressure and block the 

development of shared understandings.  The Accord and the resulting way in which it 

was decided by a handful of parties illustrate how the procedural basis for the climate 

regime can easily be threatened. 

Another limitation according to interactional law in the UNFCCC regime is the move away 

from international compliance assessments to the use of domestic compliance 

measures.  The use of domestic compliance measures may also undermine the ability 

of the regime to sustain an international practice of legality.   That said, if domestic 

compliance assessments formed are based on international guidelines and ensure a 

‘rigorous, robust and transparent’ review process, then communities of practice that 

straddle the international/domestic divide could become important ‘practices of legality’ 

for the international regime.301  

Brunnée and Toope conclude that the climate regime forms the basis of shared 

procedural understandings and procedural legality despite the lack of substantive 

agreement on what the climate regime should be.302  The fact that the treaty parties 

agreed that climate change is a concern, and that there is a need for a global regime, 

has allowed a setting in which substantive issues can be decided upon and in which 

interactions can take place between parties and other non-State actors to begin to form 

shared understandings in this respect.  Agreement on procedures is a key step to bring 

actors closer to each other to interact and to have constructive discussions in relation to 

the substantive norms even if there are significant differences. Brunnée and Toope find 

that whilst the Accord is the result of a formal international institutional process is not 

substantive interactional law.  However, they do see the Accord as a political agreement 

that can serve as the basis for the development of interactional law.   

In contrast, Brunnée and Toope find that the principle of CBDR forms the basis for 

substantive interactional law.  The principle is contained within Article 3 para 1 to the 

UNFCCC and parties are advised in their actions to achieve the objective of the 

Convention and to its implement its provisions to be ‘guided’ by its principles.  Despite 
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the fact that CBDR is not a binding treaty provision or customary law or a COP decision, 

and in this way it does not establish any binding obligations on parties, this principle has 

been the ‘lynchpin’ for the development of the climate regime and there has been 

universal acceptance of this principle in international environmental law.303 This can be 

explained through interactional law by the development of relatively stable shared 

understandings by the parties and other non-State actors in relation to the general 

principles of CBDR, even though there are many other contested areas.304    

Brunnée and Toope’s application of interactional law to the climate regime is extremely 

helpful and demonstrates how some formal international legal obligations such as the 

Accord can fail to fulfil the criteria of interactional law and remain ineffective in terms of 

compliance, whereas other less formal law such as the CBDR principle can be seen as 

interactional and effective.  This demonstrates the huge ramifications of this theory in 

contrast to positivist and rationalist approaches as it changes the viewpoint of what can 

be understood as ‘law’. 

This research applies the theory of interactional law, but to a different MEA, namely, the 

CBD.  It uses the theory to consider if the CBD ATs can be seen as interactional law.  It 

moves beyond Brunnée and Toope’s analysis of interactional law within international 

institutions and demonstrates how the criteria of interactional law can be applied to the 

internalisation of international legal obligations into domestic systems.  This thesis 

presents novel research both in the application of the theory of interactional law to the 

CBD and also by considering the processes by which international legal obligations are 

internalised.  

Chapters 2 and 3 of this thesis looks at how effective interaction and co-operation 

between different State and non-State actors is at the CBD COP and how stable the 

shared understandings reached are.  The research analyses the processes of interaction 

in light of the theory of interactional law.  It looks at which actors participate in the creation 

of shared understandings and if this is broad enough to constitute stable shared 

understandings.  Different delegates interact at the CBD COP through the consensus 

decision-making process.  The consensus decision-making process is important in 

interactional law because it constitutes a practice and is an important space for 

interaction and the creation of shared understandings.  According to interactional law, 

the way in which decisions are made and the ability of different actors to participate in 
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this process will affect the legitimacy of the shared understandings formed at the COP. 

As demonstrated by Brunnée and Toope in relation to the climate change regime, 

consensus decision-making can be problematic to the emergence of shared 

understandings when small groups of States block decisions and the emergence of 

shared understandings.  Another limitation to the creation of interactional law highlighted 

by this thesis is the inability of some actors to participate equally in the negotiations held 

during consensus decision-making and the repercussions for the creation of stable 

shared understandings.           

Chapter 4 analyses the mechanisms adopted by the CBD to achieve compliance.    It 

considers the CBDs reporting mechanism and uses international legal theory to highlight 

limitations in this system in relation to sustaining a practice of legality effectively. It 

proposes that the reporting system lacks transparency and according to the theory of 

interactional law this is problematic because it reflects shared understandings that do 

not prioritise achievement of the ATs. It suggests that CBD compliance mechanisms 

could be improved by working towards developing deeper shared understandings at the 

CBD COP which reflect the importance of an effective international review system.  

Interactional law sees that shared understandings within communities of practice can be 

strengthened through the use of ‘persuasion and argument’.  In this way new shared 

understandings can be fostered or a new ‘logic of appropriateness’ developed which 

reflects the importance of an effective compliance mechanism.  

Interactional law recognises that enforcement mechanisms are somewhat ‘symbolic’ and 

its focus is on drawing compliance through the nature of legal obligations, the way in 

which they are agreed and interactions around legal obligations.  However, enforcement 

does play a role in interactional law, not in norm validation as positivist theories would 

argue, but enforcement mechanisms express the intention of international society to 

collectively disapprove if legal norms are not complied with.305 It indicates an 

understanding that States are taking the laws seriously.  Effective review systems and 

transparency of process which clearly outline the progress of countries towards 

achieving global targets would contribute to the practice of legality at the CBD.  Such a 

system of review would both provide a space where important interactions around 

compliance can be sustained, and it would send a message from international society 

that there is collective disapproval if the ATs are not achieved.  
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Chapter 5 analyses the journey of AT9 and AT2 from the CBD COP to domestic levels 

in the UK.  Interactional law is a useful framework to use to apply to international 

institutions such as the CBD COP to see how interactional processes are at this level 

and to explain why ‘soft law’ produced by COPs can be effective.  This thesis recognises 

that equally important are the practices that internalise legal obligations from COPs.   

Law-making activities at the international level is just the beginning of a long and 

complicated journey to bring international law home.  This journey is central to Koh’s 

theory of transnational legal process.306  Brunnée and Toope also recognise the 

relevance of Koh’s theory to interactional law.307  Koh breaks down the journey of 

international law into domestic spheres by exposing a series of interactions that form, 

‘the pathway to obedience’.308  At each stage of internalisation there are opportunities for 

the legal obligations to transform, mutate, and percolate up and down, from the public to 

the private, from domestic to the international level and back down again.309   

In terms of the theory of interactional law at each ‘stepping stone’ on the pathway the 

international legal obligation is considered by a different community of practice.  That 

particular community of practice can shape the legal obligation and make it more or less 

interactional, and the discussions around the legal obligation can influence the actions 

of that particular community of practice.  Further, communities of practice at the domestic 

level will go on to feedback to communities of practice at the international level.  In this 

way all the steeping stones are connected in some way as well as forming unique spaces 

for interactions at particular levels of governance.    

Chapter 5 combines the theory of internalisation and pathways to obedience and 

interactional law.  It uncovers the pathway that AT2 on the integration of biodiversity 

values at the national and local level, and AT9 on Invasive Alien Species travel on to the 

domestic sphere in the UK, and the stepping stones along the way. It considers the 

journey through European, UK and country levels of governance. It analyses the nature 

of the interactions at each steeping stone on the pathway and the nature of the legal 

obligations produced and how far they fulfil the criteria of interactional law.  Finally, it 

considers how much the legal obligation originating from the CBD COP has ‘effect’ at 

the ground level. 
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It looks to interactional law to explain why the ATs have not fully achieved fidelity in the 

UK and to suggest changes to support the achievement of these targets.  The thesis 

shows how international legal norms from the CBD are re-shaped as they are 

internalised and how this reflects different shared understandings of communities of 

practice at different levels of governance.  It also looks to the interactions that occur at 

the ‘ground level’ in the four countries between society and ‘law-applying officials’. The 

theory of interactional law highlights the need for effective interaction in these spaces to 

gain congruence with society to gain fidelity with AT9 and AT2.310   Interactional law 

emphasises the importance of spaces for citizens to reason with legal norms and to apply 

them to specific contexts.311  Such interactions are key to developing and changing 

shared understandings at the ‘ground level’ where the actions taken will ultimately ensure 

laws are implemented and complied with or not. Interactional law stresses the 

importance of repeated interactions at this level to create shared understandings that are 

broadly congruent with the practices and patterns of interaction in society.312   

6.4 The analytical outcomes of the research 

6.4.1 The CBD COP 
This thesis argues that the CBD COP plays an important role in building upon the legal 

obligations of the CBD treaty and in forming a practice of legality which keeps the CBD 

from becoming a victim of extinction.  It argues that The CBD COP has gone far in 

forming legal obligations which further the ambitions of the CBD and which recognise 

the importance of global conservation.  The CBD COP provides a vital space for forming 

shared understandings which influence the legal obligations decided through consensus 

at the COP and therefore state practice.  Through the agreement of the ATs, the CBD 

COP has demonstrated its ability to strengthen international legal obligations in relation 

to the conservation of biodiversity and to push these further than some individual 

Member States’ political interests.  The ATs are described as ambitious targets, and in 

achieving agreement to these, the potential of the CBD COP to push forward the global 

conservation agenda above individual political interests is apparent.   

This thesis also argues that the CBD COP forms a practice of legality through its regular 

meetings and means of review of national reports and NBSAPs.  The CBDs objectives 

are regularly revisited by its 196 Member Parties at the COP and the COP reviews 

progress towards these objectives. The CBDs process of review goes some way to 

forming a system which can further compliance and the system of review has developed 
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over the years to become more transparent. Having a means of review in place is key to 

interactional law as it both fulfils the requirement that interactional law is upheld by 

practice and it also demonstrates that shared understandings have formed between 

Member States in relation to the recognition of a  need for a review system.    

This thesis finds that the CBD COP attracts a variety of actors in addition to the Member 

States and it is argued that these actors contribute to the shared understandings formed 

at the CBD COP.  This is significant because the shared understandings formed at the 

CBD COP are argued to influence and shape the consensus negotiations between 

Member States.  The thesis also finds that the CBD COP is found to be inclusive to non-

state actors.  It finds a significant presence of NGOs, representatives of groups such as 

civil society, women, youth and indigenous peoples and local communities.  This 

inclusivity goes some way towards creating a legal forum with a broad participation of 

actors, and this is argued to be important in forming genuine shared understandings 

which is one of the criteria of interactional law. It is argued that the CBD COP does create 

shared understandings that can push some Member States to move beyond the political 

positions that they arrived with in relation to biodiversity conservation and this is a 

significant achievement.  

Whilst the research finds many positive things that the CBD COP is doing to promote the 

conservation objectives of the CBD it also finds limitations to decision-making at the CBD 

COP.  The thesis argues that there are a number of limitations in terms of creating 

interactional law due to the consensus decision making process.  Firstly, the dynamics 

of decision making are argued to lead to decisions founded on ‘false’ consensus.  If 

conducted in a way that holds true to the meaning of ‘consensus’,  then this process can 

be conducive to creating shared understandings which have a buy in from Member 

States by generating a sense of community feeling,  protecting States who cannot 

participate as effectively in negotiations and by educating States as to the value of 

biodiversity conservation.  Nonetheless, there is a real risk that consensus gained is not 

‘true’ and gained through power play politics or rushed due to the limited time scheduled 

for negotiations.  It is for these reasons it is important to focus on the legitimacy of this 

process to ensure that it is inclusive and that the criteria of legality are fulfilled in relation 

to the decisions made.     

Secondly, this thesis argues that consensus decision making has the ability for it to inhibit 

some relatively stable shared understandings from progressing to a formal decision of 

the COP.  During consensus decision making it only takes one Member State to disagree 

with a proposal to stop it from forming the basis of a legal decision as no consensus is 
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gained.  Therefore a relatively stable shared understanding may be formed by the 

majority of Member States but this understanding will not be reflected through the 

creation of a legal decision at the COP.  Under interactional law the position in relation 

to shared understandings differs to the legal requirements of consensus. In interactional 

terms ideally shared understandings should be reached through a high degree of social 

consensus (through Member States and non-state actors), however, it is still possible for 

‘relatively stable shared understandings’ reached by the majority to form the basis for 

interactional law.  Under the theory of interactional law what is key is the idea that social 

change cannot be imposed without a degree of social consensus to the change.  Whilst 

desirable under interactional law, it does not require all Member States to consensually 

agree for a shared understanding to form the basis of interactional law. An interactional 

understanding is not as cut and dry that every Member State must buy into the 

understanding but instead that there is a relatively stable shared understanding reached 

by the social group, in this case, the CBD COP. It is entirely possible under interactional 

law for a majority decision voting mechanism to create relatively stable shared 

understandings that can become interactional law.     

The focus of interactional law is on the legitimacy of decision making processes whether 

they be through consensus or majority voting.  This thesis argues that law making 

processes at the CBD COP must be interactive and focus on the legitimacy requirements 

as put forward by interactional legal theory; inclusivity, balanced participation, and 

adherence to the internal requirements of legitimacy. Without legitimate law making 

processes, the consensus decision making process by itself will not produce norms that 

are binding in an interactional sense. 

This thesis recognises that the CBD has achieved an ambitious set of targets through 

consensus but that the targets have not been achieved in part due to limitations to the 

interactional nature of the decision making process at the CBD COP.  The thesis argues 

that there are limitations to the creation of shared understandings through the consensus 

decision making process.  It finds that some key groups of actors such as business and 

state representatives from non-environment sectors are underrepresented at the CBD 

COP and this is problematic for the legitimacy of the decisions agreed at the CBD COP.  

The reason for this is two-fold.  Firstly, it means that some actors present at the CBD 

COP are more able to contribute to the formation of shared understandings than others. 

Secondly, it means that the missing actors are not exposed to the processes that can 

influence and shape their understandings which has a knock on effect to processes at 

the domestic level. If states do not buy in to a particular understanding, even if it becomes 
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a legal obligation agreed by the COP, then through an interactional lens its ability to 

influence how states behave is limited.   

This thesis firstly proposes that in order to fulfil the ATs they need to more closely fulfil 

the interactional criteria at the international level to achieve genuine buy in from member 

states.   Chapter 2 applies interactional law to the international law-making practice at 

CBD COP 13.  It finds that the decision-making process at CBD COP 13 was influenced 

by several different State and non-State actors and in this sense goes some way to 

fulfilling the criteria of interactional law of ‘broad participation’ in the formation of shared 

understandings.   Despite the decision-making process accommodating some level of 

diversity of actors, the research finds that the dynamics of this process were limited in 

interactional terms.   

This research finds that CBD COP 13 did not allow for genuine shared understandings 

to emerge for several reasons.   

a) This research reaffirms Brunnée and Toope’s earlier discussions regarding the 

limitations of the consensus decision-making process according to interactional 

law to the progression of relatively stable shared understandings into legal 

decisions of the CBD COP. The concept of consensus under interactional law 

differs to the legal requirements of consensus at the CBD COP. The thesis 

argues that the very nature of consensus decision making at COPs can be 

problematic for interactional law because it can inhibit relatively stable shared 

understandings, formed by a high degree of social consensus, from forming the 

basis of a legal decision of the CBD COP. This is because the legal requirements 

for consensus decision making require all Member States not to actively disagree 

with a decision. This differs from the concept of ‘relatively stable shared 

understandings’ in interactional law which proposes that although shared 

understandings should be reached through a high degree of social consensus 

(through Member States and non-state actors), it is still possible for ‘relatively 

stable shared understandings’ reached by the majority to form the basis of 

interactional law. If a minority do not agree with a decision this does not 

automatically stop it from forming the basis of interactional law. Currently at the 

CBD COP a minority group of parties, or in fact a single State, can stop 

consensus from being achieved.  Through the lens of interactional law, this is 

problematic because it prevents the majority shared understanding from forming 

the basis of decisions and prevents the trigger for interactional law.   
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b) CBD COP 13 did not allow genuine participation in decision making by all 

relevant groups of actors.  The research finds that States are key actors within 

the consensus decision making process but that there are differences in the 

ability of States to participate.  Some States are not able to participate fully due 

to small delegations and the inability to prepare comprehensively for the COP.  

This effects their ability to participate on an equal footing in negotiations or in 

some cases to attend negotiations at all.    

c) There are opportunities for non-State actors to participate but in a somewhat 

limited way. Some State delegations contained representatives from NGOs and 

in this way can influence and shape the position taken by that delegation. NGOs 

can make representations during plenary sessions.   NGOs and other non-State 

actors such as business can participate in side events, unofficial discussions and 

through position papers at the CBD COP.  Despite these opportunities for non-

State actors to interact and contribute to shared understandings, in the official 

working group sessions there were limited opportunities for non-State actors to 

contribute to formal discussions, and no opportunity to contribute during ‘contact 

groups’ or ‘friends of the chairs sessions’.  These are key sessions in the 

decision-making process and are used to discuss contentious and therefore 

important decisions. Some groups such as indigenous peoples and local 

communities have a special elevated position in contributing to shared 

understandings through working groups where they have an equal say in 

discussions to State representatives.   

d) Some non-State actors such as business were not well represented at CBD 

COP13 and therefore did not contribute significantly to the shared 

understandings and were not exposed to the processes of interaction.       

These limitations demonstrate how the requirement of broad participation is not met by 

CBD COP 13.  This has implications for the legitimacy of shared understandings created 

there and the interactionality of the legal obligations made by the CBD COP.  According 

to interactional law, for a law to guide human action it must rest on a base of shared 

understandings and be broadly congruent with practices and patterns of society.313   The 

decisions made by the CBD COP do not rest on this base of shared understandings.  

Despite these limitations, the CBD COP does provide an important place for the repeated 

interaction of a reasonable diversity of actors and this goes some way to fulfilling one the 

requirements of interactional law. The CBD has formed shared procedural 
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understandings.  It also goes some way to forming shared substantive understandings.  

In 2011, the CBD COP managed to agree an ‘ambitious’ set of targets, the ATs. The ATs 

reflect the ability of the CBD COP to move shared understandings forward at the global 

level in ways which reflect the need for measures to combat biodiversity loss.  

Chapter 3 finds that the Secretariat of the CBD (SCBD) is a key actor. Under formal legal 

theory the SCBD can be seen as a type of International Organisation (IO) in its own right 

that acts with implied powers.  The SCBD has powers to act as an independent entity, 

for example through entering into contractual relationships with other IOs.  Further, it has 

powers through the rules of procedure to draft the documents for CBD meetings.  

Chapter 3 finds that the SCBD has a particular influence on the shared understandings 

created at the CBD COP.  It has the responsibility to draft agendas for official meetings, 

including the COP and in this way frames the discussions that take place and sets the 

tone of the COP.  The SCBD also influences how matters are presented at the COP.  At 

times, the SCBD can be seen to act as a ‘norm entrepreneur’ by suggesting ideas to 

parties to be discussed at the CBD COP.   

Under interactional law, the SCBD can be seen as a highly influential actor in shaping 

shared understandings.  This research finds that the SCBD plays a key role in facilitating 

agreement between parties by talking to parties and helping them to reach agreement 

on contentious issues, by whispering in suggestions to parties and by proposing text that 

might be a compromise to facilitate agreement. It can be seen to some extent to act not 

only as a norm entrepreneur but as a ‘moderator’ in negotiations.  This research 

understands that the SCBD to some extent balances out the inequalities present during 

the negotiations and aids some States to participate more effectively in negotiations. It 

also enables non-State actors to input as fully as possible into the CBD COP.  

6.4.2 The CBD as a practice of legality 
This thesis finds that the CBD COP can be seen to go some way to form a ‘practice of 

legality’.  It meets regularly and encompasses an international community of practice 

which maintains and develops the global legal regime relating to biodiversity. The 

community of practice at the CBD COP has managed to develop shared understandings 

in relation to the need for a global legal regime to tackle biodiversity, and substantive 

international legal obligations in the form of targets to address biodiversity loss at the 

global level.  Despite this significant achievement, the ATs are not going to be achieved 

by most countries by 2020.  This can be explained in part because not all the criteria of 

interactional law have been met by the CBD COP and the ATs are not interactional law. 

The internalisation journey discussed in section 6.3.3 is also key to sustaining the 

practice of legality of the ATs. 
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Interactional law emphasises the importance of ‘continuing practice of legality’.314  One 

element that contributes to this is a system of review.315  Review systems encourage the 

international community of practice to interact and to discuss compliance issues, and 

they also motivate individual States at the national level to consider their obligations 

under treaties and to reason with the international legal obligations as they review their 

progress on implementation and compliance.  

The thesis argues that at international and domestic level the practice of legality could 

be strengthened by pushing understandings forward in relation to its procedural remit 

through strengthening reporting and review mechanisms. This is a difficult challenge and 

will need the support of actors to foster understandings who recognise the importance of 

ambitious procedural as well as normative mechanisms.   Chapter 4 finds that the CBD 

COP has achieved a sustained practice of legality through the presence of a review 

mechanism, however there is definite room for improvement in the review process.  The 

limitations of the review process at the CBD COP influences the regime’s ability to 

strengthen its practice of legality. The compliance procedures at the CBD COP rely on 

transparency, capacity building and voluntary peer review mechanisms. These review 

mechanisms rest in the shared understandings of the CBD COP, but they limit the ability 

of the CBDs legal regime to augment a robust practice of legality because they are too 

general, and do not consider the progress of individual States towards the achievement 

of the ATs.  The generality of the approach of the CBD review mechanism means that 

individual States are not given specific feedback on their individual level of compliance.  

This choice of means of compliance suggests that Member States do not see achieving 

the ATs as a priority.   

The lack of specific feedback also conflicts the requirement of criteria of clarity in 

interactional law.   Interactional legal theory sees that laws must be clear as to what they 

are asking but also in relation to who is and who is not achieving this.  Further, the review 

mechanism is a chance for clarification of ambiguities around legal obligations and a 

chance to give parties support to achieve compliance or clarification on what must be 

done to fulfil the requirements laid out in a target.   

A more detailed mechanism of review would better fulfil the requirements of interactional 

law. The review mechanism as it stands blurs levels of compliance between States and 

regions and the progress they are making and gives no individual feedback to States. 

This research proposes that the CBD report and review mechanism needs reassessing. 
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Agreement to a change in the current reporting and review procedures will require 

pushing the boundaries of current shared understandings at the CBD COP.  Persuasion 

and argument for clearer national reports detailing the progress States have made 

towards the ATs, and stronger, clearer review mechanisms are needed.  The need for a 

strengthened review processes is already reflected in the shared understandings of 

some actors at the CBD COP.  This research proposes that it is essential in some 

instances to ‘push’ the boundaries of shared understandings to create change.    

The SCBD has been key in pushing forward better means of review.  The SCBD has 

developed the CBD report and review mechanism within the boundaries of its 

capabilities.  It has developed the way in which national reports are submitted and the 

detail they contain to encourage States to think about how they are implementing the 

ATs. This means that the way reports are written have become much clearer as the 

reporting system has developed, and this helps the CBD move towards a more 

interactional approach. The SCBD has also initiated discussions on the need for stronger 

review mechanisms at the CBD COP but there has been no consensus agreed on this 

between Member States.   

NGOs are also pushing for increased transparency and formulated their own review on 

member States’ compliance with the ATs.   NGOs are key in this regard as they have 

demonstrated what a more detailed review mechanism would look like and in this way, 

they have sown a seed which can influence shared understandings at the CBD COP in 

relation to review mechanisms.     

Even if a stronger review mechanism can be agreed there remain technical challenges 

to achieving full transparency.  Measuring progress towards the ATs is complex and 

many States are still at a stage where they are deciding the indicators from which to 

measure progress. In this sense, interactional law must not ‘ask the impossible’ and until 

ways to measure progress towards targets has been found then it is extremely difficult 

for States to ‘report’ on their progress. 

There are also key opportunities at the domestic level to strengthen systems of review 

and reporting around the ATs which are discussed in more detail in the following section. 

6.4.3 The Internalisation of AT9 and AT2 in the UK 

 

This thesis finds that interactions around the ATs at the domestic level, which is not 

subject to the limitations of gaining multi-lateral consensus, can increase their legitimacy 

by strengthening their interactionality and also this feeds back to the CBD COP and is a 

means to push forward shared understandings there.   If AT9 and AT2 can be shown to 
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gain fidelity at the national level, then this would demonstrate that the CBD regime can 

be seen under the theory of interactional law as more than just a procedural practice of 

legality but as a normative practice of legality.  Chapter 5 analyses the journey of AT9 

and AT2 to the domestic level in the UK. It finds that laws and policies do exist in relation 

to the ATs and the practices that have internalised them have gone some way to fulfilling 

the criteria of interactional law.  However, these laws and policies are not yet interactional 

law because they do not fulfil all the requirements of interactional law. In particular, some 

internal criteria of legality are not met and also there is a lack of congruence of society 

with the ATs. 

AT9 
In relation to AT9 this research finds that the European, GB and country levels of 

governance have adopted formal laws and policies relating to AT9.  The laws at these 

levels of governance can be seen to have achieved a level of interactionality in relation 

to AT9 and have gone some way to forming a practice of legality that is founded in AT9.  

Chapter 5 suggests that that legal and political discussions at the GB level of governance 

may in fact have triggered the beginnings of interactional law which influenced EU and 

international negotiations in relation to IAS. The UK is a key State actor in developing 

laws and policies in relation to IAS and strongly influenced the European negotiations for 

EU Regulation 1143/2014.  The fact that these discussions pre-dated AT9, which was 

agreed at the CBD COP in 2010, suggest that the UK pushed forward discussions at the 

EU level in relation to IAS and subsequently at the CBD COP which contributed to the 

agreement of AT9.316 This illustrates how the influence of interactional law can travel 

from the bottom up and the multi-directional flow which is recognised under of 

interactional law and under Koh’s theory of transnational legal process.  

EU Regulation 1143/2014 and the laws in most of the UK countries relating to Species 

Control Orders (SCOs), Species Control Agreements (SCAs) and offences in relation to 

release of IAS are formal laws which internalise legal obligations in relation to IAS. The 

presence of formal laws does not automatically mean that these laws fulfil the criteria of 

interactionality, and this chapter highlights some limitations of the interactionality of these 

laws.  The internalised legal obligations are found not to fulfil all internal criteria such as 

‘clarity’ and ‘asking the impossible’.  The analysis also exposes limitations in relation to 

forming ‘sustained practices of legality’ and in reciprocity to IAS laws and policies.    

Despite these limitations it is suggested that the EU and GB levels of governance have 

reinforced the interactionality of AT9.   
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Alongside the formal laws, there are policies in relation to IAS; the Great Britain Non-

Native Species Strategy (GBNNS) and individual country strategies.  The fact that 

policies are not formal law does not mean that they cannot be considered interactional 

law.  This research suggests that these policies provide greater clarity in relation to the 

control of IAS at these levels of governance.   Also practices at this level can be seen to 

sustain important interactions such as those organised through the Secretariat of the 

GBNNS, and through systems such as biodiversity partnerships at the sub-national level.  

Broad participation in such groups helps to fulfil the criteria of shared understandings 

and provides a space for interaction.  Such practices expose actors including citizens to 

legal obligations on IAS, and in this way, they can reason and interact with the law and 

feedback into the laws and policies surrounding IAS.  These interactions are key to 

interactional law and gaining congruence between law and society.   

The research argues that the GBNNS contributes towards a ‘practices of legality’ even 

though it is not a formal legal process. The creation of the GBNNS involved a wide range 

of actors and this is key to interactional law and to forming ‘true’ shared understandings.   

Whilst the GBNNS strategy itself is only reviewed every 10 years the GBNNS hosts 

quarterly meetings of the GB programme board where senior representatives across GB 

administrations and their agencies meet.  They identify and agree priorities that need to 

be addressed, facilitate delivery of policy and assess the impact of delivery mechanisms, 

co-ordinate research programmes, exchange information and experience, increase 

public awareness of threats posed by IAS and encourage the development of guidelines 

and codes of conduct with industry.  Whilst not an official form of review the GB 

Programme board can be seen as a system of review in the interactional sense and it 

hosts a space for interaction and contributes to discussions around where countries are 

at in relation to delivery of policy. The GBNNS also hosts annual workshops with Local 

Action Groups (LAGs) which provides a space for interaction between volunteers and 

staff across GB to exchange best practice and to debate common issues, and to keep 

up to date on national initiatives. GBNNS is seen to be an example of a non-legal forum 

which has the ability to create interactional law and to form a practice of legality around 

the GBINNS.  

This chapter finds that a key obstacle to the successful internalisation of AT9 relates to 

the internal criteria of ‘not asking the impossible’.   AT9 is ambitious and can be argued 

to be unrealistic, certainly within the 2020 timescale.    Further, due to its ambitious nature 

it can be seen to be at odds or lacking in congruence with understandings at the societal 

level which do not understand of prioritise IAS as a key threat to biodiversity.  AT9 calls 

for priority species to be controlled and eradicated by 2020.  Controlling IAS involves the 
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assessment of many species and their different pathways, deciding ‘priority’ species is a 

complex scientific process.  Further, eradicating IAS is often a complex and resource 

heavy.  Even in an ideal world where there are sufficient resources to do this, attempts 

can often fail.  The ambitiousness of AT9 and its offshoots as it is internalised in the UK 

is problematic under interactional law.  

In tension with this finding is the recognition that ambitiousness is required to deal with 

IAS effectively and this is a clear example where shared understandings need to be 

pushed forward. The wide gap between policy and practice is especially apparent at sub-

national levels of governance.  This research proposes that that delivering policy 

measures in relation to IAS at sub-national levels of governance in the UK is not a priority.  

This is demonstrated by the severe lack of funding for environmental issues including 

IAS available at the national and sub-national levels.  Many local authorities no longer 

have a dedicated biodiversity officer, and environment agencies lack the funding to 

pursue SCOs or to bring legal prosecutions.  

The story is not all negative, the existence of LAGs helps to deliver sustainable, long 

term management of certain species at a country, regional or habitat level. Also, LBAP 

officers, country working groups, stakeholder forums and LAGs carry out invaluable work 

at increasing awareness of IAS and shaping societal understandings of IAS. This 

research highlights the importance of such interactional spaces where actors can interact 

to both influence the legal obligations and to processes that can shape and influence 

their actor identity. More funding is needed to enable ‘norm champions’ such as the 

GBNNS secretariat, LBAP officers and LAGs to continue their essential work to educate 

the public and promote shifts in understandings in society around IAS and the 

requirements of AT9.   This research highlights the vital importance of ‘norm champions’ 

in this respect and the role they play in education, persuasion and promoting a shift in 

society’s shared understandings to move society’s views towards congruence with legal 

obligations internalised from the CBD.  

The problems that arise in achieving fidelity with AT9 and its off shoots are therefore not 

only explained due to limitations in the interactionality of AT9 at the international level 

but also due to difficulties in upholding and fulfilling certain criteria of interactional law at 

the domestic level.  Despite its limitations, the CBD COP has produced an ambitious 

target in relation to IAS and pushed shared understandings in the right direction for 

biodiversity conservation. AT9 can be seen to be a target where boundaries are being 

pushed beyond existing shared understandings to stimulate normative change. This 

chapter finds that whilst AT 9 may not be realistic in the timeline set, if domestic UK 
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policies and law and systems of internalisation pay more attention to the criteria of 

interactionality, then it may be possible to move closer towards the goals of AT9 in the 

next decade of the CBD strategic plan. 

AT2 
Chapter 5 considers the internalisation journey of AT2 in the UK.  This target addresses 

mainstreaming ‘biodiversity values’ across government and society.  This chapter finds 

that AT2 has triggered legal and policy responses in the UK and in this way has been 

normative.   The concept of natural capital (and ecosystem services) has been used to 

mainstream biodiversity values in policies in Europe, Scotland and England.   Further, 

the use of statutory biodiversity duties in the UK evidences how biodiversity value is 

being incorporated in government.  The existence laws and policies does not mean that 

interactional law has been achieved but it is a basis from which interactional law can 

form.  This chapter suggests that the beginnings of shared understandings are forming 

in relation to biodiversity value using natural capital approaches.  Such approaches are 

in their infancy and it is not yet clear if interactional law will form around the introduction 

of this concept. 

The natural capital concept has been engaged with at the international level but does 

not explicitly form part of the 2020 strategic plan or ATs. At the European level, ‘natural 

capital’ and ‘ecosystem services’ are referred to in the EU 2050 vision for its strategic 

plan for biodiversity.  This vision reflects shared understandings within the EU 

‘community of practice’. This research suggests that the use of the term natural capital 

increases the clarity of AT9 and therefore strengthens its interactionality.   

The Scottish biodiversity strategy, ‘2020 Challenge for Scotland's Biodiversity’, includes 

an outcome to increase Scotland’s stock of natural capital for the next generation and 

identifies ‘investment in natural capital’ as one of the six big steps to help deliver the 

2020 Challenge.  The pioneering Natural Capital Asset Index (NCAI) system accounts 

for natural capital in Scotland.  It measures the quality and quantity of habitats in Scotland 

according to their potential to deliver different ecosystem services, now and in the 

future. This is a step towards incorporating natural capital in decisions of different sectors 

or in other words mainstreaming biodiversity across society in Scotland.  

England is also moving towards a natural capital approach as detailed in the 25-year 

Environment Plan.  England’s 25-year environment plan states the intention to use a 

‘natural capital’ approach as a tool to help make choices and decisions, although there 

is no detail of how this approach will be developed.  
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The approaches emerging in Scotland and England in relation to natural capital highlight 

how these countries are providing clarity and a means by which AT2 can be internalised.  

This research proposes that the natural capital approaches taken in the country 

strategies form the beginnings of interactional law in respect of natural capital which may 

feed-back up to the CBD COP to reinforce and strengthen AT2.  Interactional law is not 

limited to a one-way journey and this is an example of how levels of governance beneath 

the international level are driving forward approaches that mainstream biodiversity which 

may feed up to discussions at the CBD COP. 

The creation of biodiversity duties in all four UK countries is another way in which AT2 

has been internalised and mainstreams biodiversity across ‘government’.  There is 

considerable variation between the four countries biodiversity duties and what they aim 

to achieve from ‘having regard’ to biodiversity to ‘maintaining and enhancing’ biodiversity.  

The general language of AT2 means that countries have been left to decide what 

‘biodiversity values’ mean and how they should be integrated.  Whilst the means of 

internalisation through the use of statutory duties remains consistent between all four 

countries the interpretation of what public bodies have to do varies greatly.  According to 

interactional law, this variation reflects the different shared understandings formed by the 

community of practice within each country.  

As with AT9, the creation of formal laws and policies relating to the target does not mean 

that interactional law is in place.  Fidelity with AT2 has not been achieved despite the 

laws and policies in place and difficulties in fulfilling biodiversity duties are highlighted in 

this chapter.   One problem in fulfilling the duty relates to the variation in the depth and 

content of reports produced by public bodies on fulfilment of the biodiversity duty. This 

can be explained due to lack of clarity as to what is required to go in reports. Another 

issue is the lack of a proper review mechanism.  The lack of feedback given to public 

bodies on their reports is problematic in creating a sustained practice of legality essential 

for interactional law.   

Wales has produced detailed guidance on how to fulfil the biodiversity duty and 

incorporated a reporting requirement with feedback.  They have also developed 

procedures to support the entrenchment of the s6 biodiversity duty (along with other 

measures in their sustainable development legislation) within civil service.  Such 

techniques aim to push and transform shared understandings to change the behaviour 

of civil servants and subsequently wider society to fulfil commitments under the Welsh 

sustainable development legislation. This thesis proposes that the approach adopted in 
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Wales can be seen as better fulfilling the requirements of interactional law as compared 

to the other countries.   

This chapter highlights the variation in the ‘strength’ of language and approach taken in 

relation to the public biodiversity duties in the four UK countries.  These reflect different 

shared understandings within different country level communities of practice and how 

some shared understandings weaken the interactionality of international legal obligations 

whilst others can strengthen them. UK governance systems which internalise the ATs 

become key at maintaining a minimum standard for the UK.  Forums such as the 4CBG 

and JNCC provide a space where all four countries interact on UK wide issues.  These 

interactions are important for the coordination of activities between devolved 

administrations, for facilitating cooperation between the devolved administrations and for 

the devolved administrations to feed into UK wide issues.   They form a space in 

interactional terms where actors from the four countries can influence each other and 

even persuade others to adopt certain approaches.  For example, Wales and the use of 

an ‘enhanced biodiversity duty’ may influence and persuade the other countries of the 

benefits and need to strengthen their provisions in relation to their biodiversity duties.   

6.5 Limitations to the theory of interactional law 
Shared understandings are key to interactional law, but the idea of shared 

understandings also conflicts in some ways to the very idea of law itself.  International 

law if nothing else aims to set a standard for international behaviour rather than reflect 

what States already do.  In the context of international environmental law, if States 

continue to do what they are already doing then the health of our planet is in serious 

danger.  As Kirsch comments,317 international environmental law needs to be more than 

just an ‘apology’318  This is why this thesis focuses on ways that shared understandings 

can be pushed forward and developed to make interactional law more than that which is 

already widely practiced.   Brunnée and Toope suggest that a modest push allows for 

change in shared understandings whilst still meeting the criteria of interactional law.319  

However, ’pushing’ shared understandings clearly has knock on effects for the criteria of 

interactionality.  This dichotomy highlights a problem with interactional law, but it is not 

seen as unsurmountable.  This thesis highlights areas where shared understandings 

need to be pushed.  Some shared understandings may need more than just a push and 

need to be metaphorically shoved forward to move significantly beyond existing shared 
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understandings.  Whilst such understandings do not initially fulfil the criteria of 

interactional law, they become a reference point around which interactional law can 

develop.320  This research highlights the importance of certain actors to uphold and 

reinforce shared understandings that have been pushed beyond those formed in the 

community of practice.  These actors help enable new understandings to be accepted in 

communities of practices both in legal fora and in society.   In this way legal obligations 

created at the CBD COP that push the boundaries of shared understandings in order to 

better conserve biodiversity forms a starting point from which actors can be persuaded 

(or pressured) to accept shared understandings that go beyond the status quo. 

Brunnée and Toope advance the notion of congruence beyond Fuller’s conception that 

congruence is the consistent application of law by officials charged with its 

administration.321  They propose that at the international level, congruence with shared 

understandings is achieved when the majority of international actors act in a certain 

way.322 This research highlights the importance of practices not just at the international 

level but also during internalisation.  The international legal obligation needs repeated 

reinforcement and adherence to the criteria of interactional law. Practices at national 

levels need (at least) to reflect shared understandings at the international level in order 

to reinforce the international legal obligations as they are internalised.  These interactions 

within practices at different levels of governance are ultimately what can bring 

international law home and feedback to international law making processes and have 

influence there.  

 

6.6 Contribution to knowledge  
French’s article on international environmental law and governance brought the issue of 

autonomy to the forefront of my mind. 323  It drove the agenda for this thesis and raised 

many questions: Are environmental law-making processes really autonomous from 

States or not?  Is autonomy a good or bad thing?  How can autonomy be understood 

more fully?  French questions the operational independence of international 

environmental institutions and this was a significant driver of my research.324  I set out to 

determine if the CBD had any operational independence using French’s definition of 

autonomy. My research finds that there is both legal and pragmatic distance between 
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the CBD COP and its Member States. In this way my research fills a gap in existing 

literature and contributes knowledge about autonomy within an international 

environmental institution.   

It goes further to use interactional legal theory to legitimise this observation of autonomy, 

and to explore the journey of the ATs to the domestic level.  Many of the theories 

discussed in this thesis directly or indirectly take up the issue of autonomy, for example, 

global administrative law, transactional legal process, liberal theory and constructivism.  

These theories all recognise to a greater or lesser extent that international law cannot be 

seen as purely State-centric.  These theories add important insights to the ‘law’ 

generated by international environmental institutions but none seemed to capture fully 

enough the workings of the CBD.   

The theory I choose to use predominantly in this research and to apply to my case study 

is Brunnée and Toope’s theory of interactional law. 325  It makes sense of autonomy within 

the decision-making process at the CBD COP and sees the participation of non-State 

actors in this process as key. Firstly, to producing legal obligations that reflect shared 

understandings which according to interactional law will encourage reciprocity and draw 

States fidelity to them. Secondly, to being part of processes that shape actor identity.  

Interactional law fully embraces autonomy in legal decision-making by international 

environmental institutions while still upholding the distinctness of ‘law’.     I was continually 

drawn back to this theory as the best explanation of decision-making at the CBD COP 

and f applying it to my case study produced outcomes which offer an explanation as to 

why most of the ATs will not be achieved by 2020, and to suggest improvements that 

could be made to both the CBD regime and to subsequent practices within the systems 

of governance that internalise the ATs in the UK.   

Limitations of the approach I have taken surround the inability to compare the CBD 

regime and its ‘interactionality’ with an example where interactional law has been proven 

to be achieved.  Many MEAs suffer from similar problems to the CBD in achieving 

compliance and there are few that could be said to have achieved all that they had set 

out to.  One notable exception is the Montreal protocol on Substances that Deplete the 

Ozone Layer.326  The Montreal protocol is widely known as a success story.327  An 

interactional analysis of this regime would be interesting to conduct to see if the theory 
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holds true to explain the success of this protocol.  Brunnée and Toope apply their theory 

to the climate change regime (as well as the international regimes of anti-torture and the 

use of force).328  Of most relevance to this research is their application of interactional 

theory of law to the Copenhagen accord in the climate change regime and this provides 

a useful template upon how to use this theory.  

This thesis contributes to knowledge and is distinct in that it applies the theory of 

interactional law to the CBD.  This has not been done before.  It seeks to determine if 

the ATs form interactional law according to Brunnée and Toope’s theory.  In doing so it 

goes beyond previous studies of interactional law in that it uses empirical evidence to 

determine the processes of interactional law at the international level but also explores 

how international law is ‘brought home’ through a series of interactional processes and 

critiques the internalisation of AT9 and AT2 within the four countries of the UK. Reference 

is made to Koh’s theory on transactional legal process and the internalisation of legal 

norms which recognises the importance of repeated interactions to bring international 

law to the domestic level. 329       

This thesis concludes that the CBD COP does constitute a weak practice of legality in 

interactional terms but that the practice could be strengthened through encouraging 

wider participation of actors in decision-making, by paying attention to the internal criteria 

of law and by introducing a more robust means of review.  Further, this research 

recognises the journey of internalisation of international legal obligations to domestic 

levels is equally important and where the hard work of international law begins.  Each 

stage of the journey which integrates international legal obligations into domestic 

legal/policy systems is significant.  Each level of governance presents an opportunity for 

international legal obligations to be made more or less interactional.   This explains why 

some States are more successful at achieving the ATs than others.  

To achieve interactional law through the CBD that attracts the fidelity of Member States 

is likely to take some time and time is a luxury that cannot be afforded. This thesis 

suggests several ways in which processes can be made more interactional.  I also 

suggest that to promote shifts in societal understandings at the ‘ground’ level is key as 

this is where the actions taken ultimately either destroy or conserve biodiversity.  I 

suggest more focus on norm champions who are actors that educate and persuade 

society to change their behaviour to align with legal obligations from MEAs such as the 

ATs.  Interactive forums such as biodiversity law and policy-making/implementing 
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practices are key in this regard.  ‘Norm champions’ who understand legal obligations 

arising from the CBD can promote ways in which to achieve their aims.  The lack of public 

funding and the low priority of environmental issues on political agendas in the UK in this 

way slows processes of change. Without key individuals, such as biodiversity officers to 

facilitate shifts in shared understandings, society relies on the activity of NGOs who play 

a vital role but also have issue specific agendas and do not have the same outreach or 

approach to policies and laws as a public official.  

6.7 The implications of this research 
This research contributes knowledge to autonomy in international environmental law and 

draws attention to ways in which autonomy from States manifests in legal process.  It 

shows that there is autonomy in decision making by the CBD COP.  It also sees that 

autonomy is a positive and necessary dynamic and it uses the theory of interactional law 

to explain why.  Whilst this research is particular to CBD COP 13 I suggest that it may 

be of wider use.   It not only contributes to knowledge on the CBD but be used as an 

example of the application of the theoretical framework of interactional law to a case 

study.  

The research findings will be particularly relevant to other MEAs who use COPs but may 

be of wider application outside the environmental field.  The research has relevance to 

other international treaties that have similar institutional decision making bodies.330  For 

example, the General Agreement on Tariffs and Trade (GATT),331 the 1959 Antarctic 

Treaty,332 the 1997 Ottawa Convention on land mines,333 1993 Convention on chemical 

weapons,334 and the 1996 Comprehensive Test Ban Treaty.335 Human Rights treaties336 

do not adopt COPs like MEAs but establish ‘committees’ which consist of independent 

experts that monitor implementation.  These committees are very different from COPs 

and they do not make decisions relating to the direction the treaty takes but they are 

similar to COPs in that they play a role in compliance.    The role committees play in 

                                                           
330 Robin Churchill and Geir Ulfstein, ‘Autonomous Institutional Arrangements in Multilateral 
Environmental Agreements: A Little-noticed Phenomenon in International Law’, 94(4) AJIL (2000) 626. 
Churchill and Ulfstein list international non-environmental treaties which have similar arrangements to 
COPs in MEAs.  
331 General Agreement on Tariffs and Trade (adopted 20 October 1947) 55 UNTS 188.  
332 Antarctic Treaty (a 1 December 1959) 402 UNTS 71 
333 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel 
Mines and on Their Destruction (adopted 18 September 1997) 36 ILM 1507. 
334 Convention on the Prohibition of the Development, Production, Stockpiling and Use of Chemical 
Weapons and on Their Destruction (adopted 13 January 1993) 32 ILM 800. 
335 The Comprehensive Nuclear Test-Ban Treaty (adopted 10 September 1996) 35 ILM 1439. 
336 There are 9 core human rights instruments and each has establishes a committee of experts.  
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review is also pertinent to the theory of interactional law and the discussions on the 

review mechanisms used by the CBD COP in this research.   

This thesis expands knowledge on autonomy in COPs, on the application of the theory 

of interactional law to the CBD and on the application of the theory of interactional law to 

the internalisation of international law into domestic systems. It argues that continuing 

limitations in international law making where normative aspirations in relation to 

biodiversity conservation are limited through state practice at the COP, can be overcome 

by using a theoretical framework which highlights the importance and relevance of 

domestic processes to international law.  The argument is that the interactionality of law 

can be achieved through reversing the process of obligation creation, that is, the 

development of domestic practices which subsequently develop shared understandings 

among Member Parties and can influence decision making in the international arena.  

The thesis suggests improvements in legal and policy making processes at all levels of 

governance. In particular, it argues that there is an opportunity at the domestic level to 

not only meet the requirements of the ATs  that have travelled down to domestic laws 

and policies but also to further strengthen them to increase the effectiveness of 

interactions around them in order to achieve compliance. Secondly, it argues that there 

is an opportunity for these strengthened understandings formed at the domestic level to 

feed back up to the international level, at the CBD COP, and to influence and push 

forward shared understandings at this level.   

The findings of this thesis are relevant to policy makers at the international level as well 

as to those who ‘internalise’ international legal obligations into laws and policies at the 

domestic (national and sub-national) level.    The findings suggest ways that laws and 

policy can be made more effective by adhering to the criteria of legality.  This thesis 

argues that when practices that internalise the ATs fulfill the criteria of interactional law, 

they will reinforce or strengthen the ATs and this will promote compliance and strengthen 

the practice of legality around them.  

6.8 Recommendations for future research 
This research raises as many questions as it answers.  Possibilities for future research 

include: 

- A comparative analysis of the interactionality of legal obligations of the CBD with 

another environmental regime (or regimes).  Possibilities include the Paris 

agreement under the climate change regime or the Montreal protocol.   
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- A study of CBD COP 15 in 2019 which will agree the next strategic plan and/or 

targets and an interactional analysis of this COP and the shared understandings 

formed there. 

- An interactional analysis of SDG14 (Conserve and Sustainably Use the Oceans, 

Seas and Marine Resources for Sustainable Development) and SDG15 (Protect, 

Restore and Promote Sustainable Use of Terrestrial Ecosystems, Sustainably 

Manage Forests, Combat Desertification, and Halt and Reverse Land 

Degradation and Halt Biodiversity Loss). 

- An interactional analysis of the internalisation journeys of the ATs in other 

countries particularly those who are struggling to implement the ATs.  

- To conduct research on legal obligations surrounding natural capital.  How far 

does the concept of natural capital reach?  Has it been used by public bodies and 

different sectors?  What opportunities are there to build practices of legality 

around natural capital?  

- Does the CBD draw together the fragmented regime of international biodiversity 

conservation?   
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Annex 1.  LIST OF CBD COP 13 INTERVIEWS 
Interview scripts are held on file and available to the examiners. 

 

United Nations 
Regional Groups 

Delegate 
Category 

Date of 
interview  

Interviewee number 

1. African 
Group  

Party  11/12/16 
 

AF1 

 Observer  11/12/16 AF2 

2. Asia-Pacific 
Group  

Party  12/12/16 AS3 

 Party  12/12/16 AS4 

3. Eastern 
European 
Group  

Party 10/1/17 EEG5 

4. Latin 
American and 
Caribbean 
Group 

Party  9/12/16  
 

LA6 

 NGO  10/12/16 LA7 
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5. Western 
European and 
Others Group 

Party  10/12/16 WEO8 

 NGO  18/5/17 
 

WEO9 

 Business  15/6/17 
 

WEO10 

 Education  21/6/17 WEO11 

6. Not affiliated 
with a UN 
region  

UN Agency  15/3/17 INT12 

 UN Agency 12/12/16  
 

INT13 

 SCBD  5/7/17   INT14 

 International 
coalition of NGOs  

24/5/17 INT15 

 

Annex 2.  LIST OF UK INTERVIEWS 
Interview scripts are held on file and available to the examiners. 

 

Country Organisation Position Date of 
interview  

Interviewee 
number 

1. WALES Consultancy for 
common land, 
landscape, habitat 
and ecosystem 
services. 

Director 12/2/17 1 (a) 

 Countryside 
Council for Wales 

Retired 
Member 

11/7/17 1(b) 

 Welsh 
Government 

Manager, 
Sustainable 
Future 
Development 
Team 

12/7/17 1(c) 

2. SCOTLAND Scottish Natural 
Heritage  

Biodiversity 
Strategy 
Manager 

30/8/17 2(a) 

 Scottish 
Environmental 
Protection Agency 

Senior 
Ecologist 

11/9/17 2(b) 

 Scottish 
Environmental 
Protection Agency 

Senior 
Conservation 
Policy Officer 

5/10/17 2(c) 

 Clackmannanshire 
Council 

Development 
Officer 
(Sustainability) 

2/11/17 2(d) 

3. ENGLAND Department for 
Environment, 
Food and Rural 
Affairs (DEFRA) 

International 
Biodiversity 
Negotiations 
Lead 

20/10/17 3(a) 

 Wildlife NGO International 
Policy Officer 

25/10/17 3(b) 
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 Wildlife NGO Senior 
International 
Adviser 

25/10/17 3(c) 

 South Downs 
National Park  

Landscape and 
Biodiversity 
Strategy Lead 

23/2/18 3(d) 

4. NORTHERN 
IRELAND 

Department of 
Agriculture, 
Environment and 
Rural Affairs 
(DAERA) 

Policy Officer 20/11/17 4(a) 

5. GB GB Non-Native 
Species 
Secretariat 

Head of the 
Secretariat 

31/10/17 5(a) 

6. UK Joint Nature 
Conservation 
Committee 

Head of Global 
Programme 

10/10/17 6(a) 
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