
   

 

A University of Sussex PhD thesis 

Available online via Sussex Research Online: 

http://sro.sussex.ac.uk/   

This thesis is protected by copyright which belongs to the author.   

This thesis cannot be reproduced or quoted extensively from without first 
obtaining permission in writing from the Author   

The content must not be changed in any way or sold commercially in any 
format or medium without the formal permission of the Author   

When referring to this work, full bibliographic details including the 
author, title, awarding institution and date of the thesis must be given 

Please visit Sussex Research Online for more information and further details   



 

  

 

 

  

 

 

 

 
 

 

 

The Law Empowering Local 
Authorities in England to Remove 

Travellers from Unauthorised 
Encampments: A Critique 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

  

 

 

 

 

 

 

 

 

 

University of Sussex 
 

Thesis for the Degree of Doctor of Philosophy 
on the subject of the Law Empowering Local 
Authorities in England to Remove Travellers 
from Unauthorised Encampments: A Critique 

 
 

Michele Wilkinson 
 
 
 
 
 

(July 2018) 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

  

 

 

 

Statement 

 

 
I hereby declare that this thesis has not been and will not be, submitted in whole or in 
part to another University for the award of any other degree. 
 
 
Signature……………………… 
 
 
Michele Wilkinson 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

  

 

 

CONTENTS 
 

 

Abstract……………………………………………………………………………………………i 

 

Acknowledgements…………………………………………………………………………….ii 

 

Abbreviations……………………………………………………………………………………iii 

 

Table of Legislation…………………………………………………………………………….iv 

 

Table of Cases…………………………………………………………………………………..v 

 
Chapter One: Introduction 
 

1. The rationale of the thesis and its original contribution………………………………1 
 
2. Defining contested concepts…………………………………………………………….5  

 
3. Scoping the ‘problem’ of unauthorised encampments……………………………….9 

 
4. The underpinning theoretical framework……………………………………………..13  

 
5. Research questions……………………………………………………………………..15 

 
6. The research methods ………….……………………………………………………..16 

 
7. Summary of themes and chapters…………………………………………………….20 

 
 

Chapter Two: The Underpinning Theoretical Framework and Themes 
 

1. Introduction………………………………………………………………………………24 
 

2. Critical public law scholarship………………………………………………………….24 
 

3. The relevance of ‘home’………………………………………………………………..32 
 

4. The importance of ‘tolerance’………………………………………………………….37  
 
 

Chapter Three:  A Critical Evaluation of the Legal Powers Used to Remove 

Unauthorised Encampments 
 

1. Introduction………………………………………………………………………………47 
 

2. The post Second World War period to the end of the 1950’s: Increasing State 
controls…………………………………………………………………………………...48  

 
3. The Caravan Sites and Control of Development Act 1960: More controls………50 

 



 

  

 

 

4. The Caravan Sites Act 1968: A positive step?......................................................52 
 

5. The Criminal Justice and Public Order Act 1994: An important blow  
to Travellers……………………………………………………………………………...55 

 
6. ‘Things can only get better’…………………………………………………………….60 

 
7. The backlash against Travellers from 2010………………………………………….62 

 
8. A critique of current legal powers……………………………………………………...69 

 
8.1  Police powers, Travellers and unauthorised encampments……………………….70 

 
8.2  LA pre-action steps: Consideration of toleration……………………………………73 

 
8.3  A critique of the powers available to LAs……………………………………………77 

 
8.3.1 Criminal powers……………………………………………………………………...78 

 
8.3.2 Civil powers…………………………………………………………………………..81 

 
     8.3.2.a Possession claims………………………………………………………………….81 
 

8.3.2.b Increasing use of injunctions……………………………………………………...87 
 

9. The future direction of travel…………………………………………………………...92 
 
10.  Conclusion………………………………………………………………………………93 

 
 

Chapter Four:  Travellers on Unauthorised Encampments and the Equalities Law 
 

1. Introduction………………………………………………………………………………96 
 

2. Travellers and ethnicity…………………………………………………………………97 
 

3. The Equality Act 2010 and the protection  
of Travellers on unauthorised encampments…………………………………………..102 

 
4. The impact of  the Public Sector Equality Duty…………………………………….104 

 
5. Discrimination against all Travellers…………………………………………………111 

 
6. Criticism of the focus on ethnic origin……………………………………………….113  

 
7. Travellers and prejudice………………………………………………………………116  

 
8. Conclusion……………………………………………………………………………...121  

 

 

 



 

  

 

 

Chapter Five: Human Rights and Travellers on Unauthorised Encampments 
 

1. Introduction…………………………………………………………………………….124 
 

2. The meaning of human rights and the background to the HRA 1998………….125 
 

3. Relevant European Convention Provisions: Article 8 and ‘home’………………129 
 

4. The engagement of Article 8 in mandatory possession claims………………….142 
 

5. Does the HRA 1998 provide adequate protection to Travellers on unauthorised 
encampments?....................................................................................................146 

 
6. Proposed changes and their impact on Travellers…………………………………149 

 
7. Conclusion……………………………………………………………………………...151 

 
 

Chapter Six: Law in Action: An Empirical Study of Local Authorities and Their 

Approach to Unauthorised Encampments 

 
1. Introduction…………………………………………………………………………….153 

 
2. Factual Context………………………………………………………………………..154 

 
2.1 The LAs’ policies on unauthorised encampments………………………………..156 
 
2.2 Joint initiatives…………………………………………………………………………157  

 
3. Common Themes……………………………………………………………………..159  
 
3.1  Toleration in practice…………………………………………………………………159 
 

      3.1.1 The impact on community relations………………………………………………160 
 

      3.1.2 The impact of pressure on decision makers…………………………………….162 
 

      3.1.3 Degrees of toleration……………………………………………………………….166 
 

3.2    The effectiveness of the current legal powers…………………………………..172  
 
3.3     LAs’ view on the use of Police powers…………………………………………..175 

 
3.4    The impact of equalities law……………………………………………………….177  

 
3.5     The impact of human rights law…………………………………………………..182 

 
4.      Conclusion………………………………………………………………………….186 

 

 

 



 

  

 

 

Chapter Seven: Conclusions and Ways Forward 
 
1. Key Findings………………………………………………………………........................188 
 
2. Ways Forward……………………………………………………………………………….195 
 
3. Concluding Comments……………………………………………………………………..208 

 
 

 

Bibliography…………………………………………………………………………………..210 
 

Annexes  
 
Annex 1. LAs’ Traveller count figures for January 2008 to July 2017…………………..236 
 
Annex 2. Interview Questions and key to interviewees……………………………………238  
 
Annex 3. Case Study………………………………………………………………………….241 
 

 

 

 

 



i 
 

  

 

 

 

Abstract 
 
This thesis presents a critical evaluation of the enforcement powers of Local Authorities 
(LAs) in their resolution of disputes with Travellers. The thesis argues that the current 
legal powers of LAs, while effective in removing Travellers from unauthorised 
encampments in the short term, are ineffective in the longer term because they do not 
deal adequately with the reality of Travellers’ lives. 
 
Predominately drawing upon the critique of public law developed by Loughlin the thesis 
suggests that the development of the powers of LAs to remove unauthorised 
encampments demonstrates the protection of the powerful (land owners) at the expense 
of the weak (Travellers) and the covert desire of the State to assimilate Travellers into 
the settled communities. Throughout, the thesis seeks to demonstrate that public law 
and politics are intertwined and that LAs are not making decisions on unauthorised 
encampments in a vacuum. Exploring the concept of ‘toleration’, the thesis contends that 
LAs choose not to tolerate Travellers in order to deal with unauthorised encampments in 
a way that responds to political and local pressures. 
 
The thesis explores the limited defences available to Travellers to protest against their 
removal, including their rights under human rights and equalities legislation. The thesis 
questions the relevance of the concept of ‘home’ for Travellers on unauthorised 
encampments when considering the potential protections offered by human rights law. In 
considering the impact of equalities legislation, the thesis criticises the distinction made 
between different groups of Travellers on the basis of their ethnicity. 
 
However, given that few cases are actually contested, the thesis explores the extent to 
which LAs are influenced by the very existence of human rights and equality law and the 
ways in which these provisions may constrain LA action. 
 
Drawing upon empirical data, predominantly gained from a study of a range of LAs in 
2014, the thesis investigates the ways in which law is employed in practice in the 
resolution of local disputes involving Traveller encampments. The thesis concludes that 
the current legal provision is inadequate in that it merely displaces the issue of dealing 
with unauthorised Traveller encampments from one area to another. The thesis offers 
some proposals for ways forward in order to ameliorate the situation for both sides. 
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Chapter One 

 

Introduction 

 

Unauthorised encampments have presented challenges for Local Authorities (“LAs”) for 

many years and have attracted a great deal of public attention.
1
 This thesis critically 

examines the powers of LAs in their resolution of disputes with Travellers and contends 

that the current powers, while effective in removing unauthorised encampments in the 

short term, are ineffective in the longer term because they do not deal adequately with 

the reality of Travellers’ lives.
2
 

 

1. The rationale of the thesis and its original contribution 

 

There is a considerable amount of literature concerning the impact on Travellers of their 

removal from unauthorised encampments and, whilst these works take differing 

approaches, they share a common ground which is that they are advanced from the 

perspective of Travellers.
3
 However, there is a lack of research into the impact of 

                                            
1
 Kabachnik P (2010) Place Invaders: Constructing the Nomadic Threat in England. Geographical Review. 

Vol 100(1) pp 90-108; Roughneen D (2010) The Right to Roam: Travellers and Human Rights in the 
Modern Nation State. Newcastle: Cambridge Scholars.  
2
 Morris R and Clements L (2002) At What Cost? The Economics of Gypsy and Travellers Encampments. 

Hatfield: University of Hertfordshire Press. 
3
 Acton T (1994) Modernisation, Moral Panics and the Gypsies. Sociology Review. Vol 4(1) pp 24-28; Acton 

T (1997) Gypsy Politics and Traveller Identity. Hatfield: University of Hertfordshire Press; Acton T (2005) 
Conflict Resolution and Criminal Justice - Sorting out Trouble. Can Legislation Resolve Perennial Conflicts 
between Roma/Gypsies/Travellers and “National Majorities”.The Journal of Legal Pluralism and Unofficial 
Law. Vol 37 (5) pp 29-49; Clark C and Dearling A (1999) Romanies, Gypsies, Travellers or Nomads – 
What’s in a Name? Lyme Regis: Enabler Publisher; Clark C (2006) Defining Ethnicity in a Cultural and 
Socio-Legal Context: The Case of Scottish Gypsy/Travellers. Scottish Affairs. Vol 54(1) pp 39-67; Clark C 
and Greenfields M (2005) Here to Stay: The Gypsies and Travellers of Britain.  Hatfield: University of 
Hertfordshire Press; Clark C (2008) Care or Control? Gypsies,Travellers and the State. Social Policy and 
Society. Vol 7(1) pp 65-71; Clements L and Morris R (2001) The Travellers Law Reform Bill: A Brief Guide. 
Traveller Law Research Unit: Cardiff Law School; Clements L (2005) Winners and Losers. Journal of Law 
and Society Vol 32(1) pp 34-50; Greenfields M, Home R, Cemlyn S et al (2007) West of England- Gypsy 
Traveller Accommodation (and Other Needs) Assessment 2006-2016. Buckinghamshire: Chilterns 
University College; Greenfields M and Smith D M (2010) Housed Gypsy Travellers, Social Segregation and 
the Reconstruction of Communities. Housing Studies. Vol 25 (3) pp. 397- 412; Greenfields M and Brindley 
(2016) Impact of Insecure Accommodation and the Living Environment on Gypsies’ and Travellers’ Health. 
Travellersmovement.org.uk/wp-content/uploads/NIHB-GypsyandTravellerheathaccs.pdf; Kabachnik P 
(2012) Nomads and Mobile Places. Disentangling Place, Space and Mobility. Identities. Vol 19(2) pp 210-
228; Kabachnik P and Ryder A (2013) Nomadism and the 2003 Anti-Social Behaviour Act Constraining 
Gypsy and Traveller Mobilities in Britain. Romani Studies. Vol 23 (1) pp 90-108; Kabachnik P (2009) To 
Choose, Fix or Ignore Culture? The Cultural Politics of Gypsy and Travellers Mobility in England. Social and 
Cultural Geography Vol. 10 (4) pp.461-479; Mayall D (1995) British Gypsies and the State. Hatfield: 
University of Hertfordshire Press; Okely J and Houtman G (2011) The Dale Farm Eviction: Interview with 



2 
 

  

 

 

unauthorised encampments on LAs and a significant gap in the literature concerning the 

recent developments in the law. Most of the literature, since it is from the perspective of 

Travellers, is sympathetic to their plight but those works can have a tendency to over 

romanticise Travellers’ lives and to minimise the impact of unauthorised encampments 

on LAs and their effect on the settled communities.
4
  

 

Another identifiable distinction is that the majority of the literature focuses on a wide 

range of Traveller issues such as the lack of site provision including transit sites, 

unauthorised developments, the poor health of Travellers, and their lack of educational 

opportunities.
5
 This thesis accepts the clear connections between all of these areas of 

Travellers’ lives but concentrates on unauthorised encampments as the most 

contentious issue since 93.7% of LAs have stated that their main difficulty relates to 

unauthorised encampments.
6
  

 

There has been considerable research, particularly from the Equality and Human Rights 

Commission (“EHRC”), examining the legal powers of LAs to remove Travellers and the 

compatibility of those powers with the duties to which LAs are also subject, specifically 

obligations under equalities law.
7
 The EHRC research concentrates on the racism 

                                                                                                                                               
Judith Okely on Gypsies and Travellers. DOI:10.1111/j.1467-8322.2011.0840.x; Richardson J (2005) 
Policing Gypsies and Travellers. Centre for Comparative Research: De Montfort University; Richardson J 
(2006) Talking about Gypsies: The Notion of Discourse as Control. Housing Studies.  Vol 21 (1) pp 77-96; 
Ryder A et al (2011) A Big or Divided Society?  Interim Recommendations and Report of the Panel Review 
into the Impact of the Localism Bill and Coalition Government Policy of Gypsies and Travellers. Kidwelly: 
Travellers Aid Trust; Ryder A and Greenfields M (2011) Roads to Success Economic and Social Inclusion 
for Gypsies and Travellers. An Irish Travellers in Britain Report; Ryder A (2012) A Critique of UK Coalition 
Government Policy on Gypsies, Romanies and Traveller Communities. Hosted on Equality and Diversity 
Forum website; Ryder A (2012) The Real Big Society Gypsy Traveller Tenants and Residents’ Associations 
and the Role of Social Capital and Empowerment in Reversing Exclusion. Third Sector Research Centre 
Discussion Paper D; Ryder A (2015) One Nation Conservatism: A Gypsy, Roma and Traveller Case Study. 
Race and Class. Vol 57(2) pp 76-85; Sibley D (1983) Outsiders in Urban Society. Oxford: Blackwell. These 
studies share a common ground which is that they are advanced from the perspective of Travellers.   
4
 Richardson J and Ryder A (2012) (ed) Gypsies and Travellers. Empowerment and Inclusion in British 

Society. Bristol: Policy Press. 
5
 Hawes D and Perez B (1996) The Gypsy and the State: The Ethnic Cleansing of British Society. Bristol: 

Policy Press; Site means a collection of pitches exclusively for Travellers provided by LAs, a registered 
provider or a private site resulting from Travellers buying land and then obtaining planning permission or 
not; Transit sites have many of the same facilities as permanent sites but with a maximum period of 
residence of generally three months.  
6
 CRE (2006) Common Ground: Equality, Good Race Relations and Sites for Gypsies and Irish Travellers. 

Inquiry in England and Wales. London: CRE. p 159. 
7
 CRE (2006) ibid; CRE (2004) Gypsies and Travellers: A Strategy for the CRE 2004-2007. London: CRE; 

(2005) Gypsies and Travellers the Forgotten Minority. London: CRE; The EHRC was established by the 
Equality Act 2006 and replaced amongst other bodies the CRE; EHRC (2009) Inequalities Experienced by 
Gypsy and Travellers Communities; (2009) Gypsies and Travellers: Simple Solutions for Living Together. 
London: EHRC; (2009) Assessing Local Housing Authority Progress in Meeting the Accommodation Needs 
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directed towards Travellers and often confusingly suggests that all Travellers are 

discriminated against on the basis of their ethnic origin. Adopting an alternative 

approach, this thesis argues that the concerns extend to all Travellers and all 

unauthorised encampments regardless of who occupies them. However, it is accepted 

that racism towards traditional Travellers does exist and that the majority of Travellers 

may legally be protected under the Equality Act 2010.  

 

Unlike most of the commentaries in this field, this thesis does not advocate that the 

provision of a sufficient number of authorised sites would bring an end to unauthorised 

encampments.
8
 Instead it is contended that even if there were adequate site provision, 

which would be a progressive step, unauthorised encampments would still exist since 

some Travellers would choose not to use them and some new Travellers would not be 

allowed to use them for the reasons explored in chapter six.   

  

The topicality of the research can be illustrated by the considerable media interest in 

Travellers.
9
 As well as its topicality, the subject matter of the thesis is considered to be 

an important area of study in the context of the rise of the far right and an increasing 

focus throughout society on ethnic identity.
10

 

 

The key original contributions of the thesis include the original empirical data, stemming 

from the qualitative study undertaken within a range of LAs, primarily contained within 

chapter six. The findings of that study offer new insights into this area of the law and 

challenge preconceptions concerning how LAs employ the law relating to unauthorised 

encampments. The results of the study fed into the underpinning theoretical framework 

and contributed to the exploration of the research questions, as outlined below, 

                                                                                                                                               
of Gypsy and Traveller Communities in England. London: EHRC; (2010) Processes of Prejudice: 
Theory,Evidence and Intervention. London: EHRC; (2016) England’s Most Disadvantaged Groups: Gypsies, 
Travellers and Roma http://www.equalityhumanrights.com/sites/default/iefgypsiestravellersandroma.pdf. 
8
 Clark C and Greenfields M, op.cit (n3); Ryder A et al (2011) A Big or Divided Society? Final 

Recommendations and Report of the Panel into the Coalition Government Policy on Gypsies and 
Travellers. wwwtravellersaidtrust.org. 
9
 Yuval-Davis N, Varju V, Tervonen M, Hakim J, Fathi M (2017) Press Discourses on Roma in the UK, 

Finland and Hungary. Ethnic and Racial Studies. Vol 40 (7) pp 1151-1161; Illustrated in April 2018 in the 
coverage of the death of a Traveller, viewed on 15 April 2018 www.bbc.co.uk/news/uk-england-london-
43774803. 
10

 McLaren L M (2012) The Cultural Divide in Europe: Migration, Multiculturalism and Political Trust. World 
Politics. Vol 64 (2) pp 199-241; Ivarsflaten E (2005) Threatened by Diversity: Why Restrictive Asylum and 
Immigration Policies Appeal to Western Europeans. Journal of Elections, Public Opinions and Parties. Vol 
15(1) pp 21-46; Riddell S and Watson N (2011) Equality and Human Rights in Britain: Principles and 
Challenges. Social Policy and Society. Vol 10 (2) pp 193-203. 

http://www.equalityhumanrights.com/sites/default/iefgypsiestravellersandroma.pdf
http://www.bbc.co.uk/news/uk-england-london-43774803
http://www.bbc.co.uk/news/uk-england-london-43774803
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particularly how in practice LAs use their powers to control Travellers. Whilst this was a 

discrete study, within a small number of LAs, the researcher believes that its findings 

have a wider relevance for all LAs and makes an important contribution to the debate on 

how they should deal with Travellers on unauthorised encampments, as explored in 

chapter seven.  

 
In addition, the thesis contributes to the knowledge and understanding of the law relating 

to unauthorised encampments, particularly by providing an up to date examination of the 

developments in how some LAs are using the available legal powers to remove 

unauthorised encampments, and its focus on the increasing and highly contentious use 

of pre-emptive injunctions to prevent unauthorised encampments.  

 

2. Defining contested concepts  

 

The focus in the thesis is on those who are commonly referred to as ‘Travellers’ or 

‘Travellers and Gypsies’.
11

 More recently, in light of increasing numbers of Roma, in the 

UK, the phrase ‘Gypsy, Travellers and Roma’ has come into greater use. As these are 

contested terms, the main focus in this section is explaining the use of the term 

‘Traveller’ in the thesis, and identifying which groups are the primary focus for the 

research. The controversial issues for LAs concerning identifying who are Travellers will 

be explored further in chapter four. The thesis contends from the outset that, whatever 

the definition, the protracted dispute around terminology distracts from the more pressing 

task of finding a way to ensure that there are fewer unauthorised encampments which is 

the goal of LAs.  

 

The thesis uses the generic word ‘Travellers’ rather than ‘Gypsies and Travellers’ or 

‘Gypsy, Roma and Travellers’ except where a distinction is legally relevant or when 

quoting commentators who do make a distinction.
12

 
 
This approach is taken because, as 

Belton argues, there is no consensus about the boundary between the different labels 

and the term Traveller is the least contentious.
13

 That labels are a sensitive matter is 

                                            
11

 The term ‘Travellers and Gypsies’ is generally used in Government guidance including (2006) Guide to 
Effective Use of Enforcement Powers. Part 1. Unauthorised Encampments. London: CLGP. 
12

 The thesis uses an upper case to denote all Travellers despite not all Travellers being defined by their 
ethnicity. 
13

 Belton B A (2005) Gypsy and Traveller Ethnicity: The Social Generation of an Ethnic Phenomenon. 
London: Routledge.  
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reflected by Vanderbeck, who states the term Traveller has been rejected by some in 

favour of the word Gypsy but that alternatively others find the term Gypsy pejorative.
14

 As 

a further example, some members of the new Traveller community call themselves 

simply Travellers as they find the terms ‘new age’ or ‘new’ offensive.
15

 The thesis does, 

however, use the term new Traveller as it is useful to distinguish this group from 

traditional Travellers when considering how different groups are treated by LAs.
16

 The 

reality is that none of the words are politically neutral, nor are the terms used static for, 

as Okely states, “preferred titles change over time as labels become stigmatised”.
17

  

 

What is clear is that Travellers are not a homogenous group and because they are 

diverse it is difficult for them to be identified in simplistic terms.
18

 Groups of Travellers 

coming within the scope of the thesis include Gypsies also known as Romanies, 

European Roma, Irish Travellers, Scottish Gypsies/Travellers, Welsh Travellers, and new 

Travellers.
19

 Within the definition the three largest groups in England are Gypsies, Irish 

Travellers and new Travellers, with the highest number being Gypsies followed by 

roughly even numbers of Irish and new Travellers.
20

 Each sub group under the banner 

Travellers has a different history and culture although there are common, shared threads 

based on self employment, self help and living a nomadic or semi nomadic life. As such 

Okely describes Travellers as distinct but related communities.
21

  

 

However, the use of Travellers as a collective term should not be taken as acceptance of 

their unity because in reality many traditional Travellers feel no such unity to new 

Travellers. In fact these differences have led to a debate concerning the importance of 

distinguishing between traditional Travellers and others with a nomadic habit of life. It 

                                            
14

 Vanderbeck R (2005) Anti Nomadism, Institutions and the Geographies of Childhood. Environment and 
Planning Society and Space. Vol 23 pp 71-94. 
15

  Travellers Aid Trust. Grant Makers Fact Sheet on Gypsies and Travellers, viewed on-line on 1 May 2013. 
16

 The term traditional Traveller is used in this thesis to denote those recognised as a separate ethnic 
group. 
17

 Houtman G (2011) The Dale Farm Eviction: Interview with Okely J on Gypsies and Travellers. 
Anthropology Today. Vol 27 (6) pp 24-27, p 24. 
18

 Hawes D and Perez B, op.cit (n5); Gypsies have been part of English society since the 1500’s, Irish 
Travellers since the 1800’s and new Travellers emerged during the 1970s/80s. 
19

 The Oxford English Dictionary defines Gypsies as a member of a wandering race, by themselves called 
Romany, of Hindu origin, viewed on-line 23 March 2017; Halfacree K H (1996) Out Of Place in the Country: 
Travellers and the “Rural Idyll”. Antipode. Vol 28 (1) pp 42-72. 
20

 Bowers J Gypsies and Travellers, Their Lifestyle, History and Culture. The Travellers Times Online, 
viewed on 1 May 2013; (2006) Definition of ‘Gypsies and Travellers’ for the Purposes of the Housing Act 
2004. Consultation. London: ODPM. para 19. 
21

 Okely J, op.cit (n3), p 10. 
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has even been advocated that any support or the provision of sites should only apply to 

traditional Travellers and that LAs should not address the needs of new Travellers, 

although that is not the view of this thesis.
22

   

 

In relation to unauthorised encampments, the crucial definition of Travellers is set out in 

the Government guidance, which refers to the “whole population of those groups, 

families and individuals who subscribe to the Gypsy/Travellers culture and/or lifestyle”.
23

 

This encompasses traditional Travellers and also those who fall within the legal definition 

of a Gipsy, as outlined in the Caravan Sites and Control of Development Act 1960, as 

amended by the Criminal Justice and Public Order Act 1994.
24

 The 1960 Act defines 

“Gipsies (as) persons of nomadic habit of life, whatever their race or origin” but excludes 

show and circus people. The definition in this context is a de-racialisation of the term so it 

applies to people who behave like Gypsies, with a nomadic habit of life, without 

necessarily being Romany by ethnic origin.
25

 Thus this definition allows those not born 

into a traditional travelling family to be defined as a Traveller. 

 

The reference to nomadism and the status of Travellers not being fixed is reflected in the 

case law, for as Parker LCJ in Mills v Cooper,
26

 stated, a Traveller “means no more than 

a person leading a nomadic life with no, or no fixed employment and with no fixed 

abode”.
27

 This case also clarified that whilst someone’s status as a Traveller was not 

fixed, it would take time before a person, who had not previously been nomadic, could be 

said to have adopted a lifestyle as a habit. The legal definition was further considered in 

R v South Hams DC ex p Gibb,
28

 by Neill LJ, who defined those with a nomadic habit of 

life as people who wander or travel for the purpose of making or seeking their livelihood 

and not those who move from place to place without any connection between their 

movements and their livelihood; thus nomadism with an economic purpose. Further case 

                                            
22

 The CRE argues that it was important to distinguish between different groups of Travellers, in (2004) 
House of Commons. Housing, Planning Local Government and the Regions. Select Committee Report: 
Gypsy and Travellers Sites. London: ODPM. 
23

 (2004) Guidance on Managing Unauthorised Camping. London: CLGP and followed in (2006), op.cit 
(n11). 
24

 Section 80 (2)(b) 1994 Act repealed the definition in 1968 Act and replaced it by a definition inserted into 
section 24 1960 Act. 
25

 Mole Valley DC v Smith [1992] 90 LGR 557 Lord Donaldson at p 560. 
26

 Mills v Cooper [1967] QBD 2 All ER 100. 
27

 ibid, Parker LCJ at p 467B but Diplock LJ at p 468D had a slightly different definition which was “a person 
without fixed abode who leads a nomadic life dwelling in tents or other shelters, or in caravans or other 
vehicles”. 
28

 R v South Hams DC ex p Gibb [1993] 26 HLR, p 165. 
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law established that a person would not have to travel continuously to be defined as a 

Traveller and can even retain this status if they cease travelling because of ill health.
29

 

 

However, there are difficulties with defining Travellers as only those who have a nomadic 

way of life because much of the research, including that of Liegeosis, found many 

Travellers actually live in bricks and mortar or on a pitch on a site for most or even all of 

the time.
30

 The case law, referred to in chapter four, demonstrates that Traditional 

Travellers who move into bricks and mortar do not lose their ethnicity status and for 

many the tradition of nomadism remains key to their cultural identity. To quote Irish 

Traveller Michael McDonagh nomadism entails “a way of looking at the world, a different 

way of perceiving things, a different attitude to accommodation, to work and to life in 

general”.
31

 Therefore, nomadism is as much about the possibility of travelling as it is 

about the travelling itself. Although those are not the sentiments of the current 

Conservative Government, which appears to believe that Travellers should only be 

defined as those who live a substantially nomadic life. This has led to controversial 

changes to planning law which may, in turn, lead to an increase in the numbers of 

unauthorised encampments.
32

 

 

There are particular definitional difficulties for LAs in relation to new Travellers. The LAs’ 

concerns arise in part because of the debates as to whether new Travellers travel though 

choice or necessity and if it is a lifestyle choice as to whether they are deserving of 

support. Some commentators such as Hetherington have argued that new Travellers 

moved onto the road through choice and as a deliberate rejection of house dwelling.
33

 

This commonly held view reinforces for some LAs the stereotypical image of new 

                                            
29

 Greenwich LBC v Powell [1989] AC 1995 held that a person might be within the definition of gipsy if they 
led a nomadic life only seasonally; R (on the application of Basildon DC) v First Secretary of State [2004] 
EWHC 2579.  
30

 A pitch is an area large enough for one household to occupy and typically contains room for one or two 
caravans; Liegeois J P (1986) Gypsies: An Illustrated History. London: Al Saqi Books. 
31

 McCann M, O Siochain S, Ruane I (1994) (eds) Irish Travellers Culture and Society. Belfast: Institute of 
Irish Studies.  
32

 In August 2015 the legal planning definition was changed so only those Travellers who can demonstrate 
they are pursuing a genuinely nomadic lifestyle will obtain permission for site provision. LAs will consider 
whether the person has previously led a nomadic life, their reasons for ceasing to be nomadic and whether 
they have a honest and realistic intention to resume travelling. This change means that if a Traveller stops 
travelling permanently for health reasons or because of old age they will no longer fall within the definition. 
This crackdown followed the Government’s frustration with unauthorised developments such as Dale Farm 
but Joseph G Jones spokesman for the Gypsy Council commented “it sounds like Gypsy bashing to me”, 
The Sunday Times 14 September 2014. p 13. 
33

 Hetherington K (2000) New Age Travellers: Vanloads of Uproarious Humanity. London: Cassell. 
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Travellers as middle class drop outs.
34

 Others, including Martin argue, in the alternative, 

that new Travellers are forced, because of social and economic hardships and as 

causalities of the housing and employment crisis, to travel.
35

 This thesis contends that, in 

reality, their reasons for travelling are likely to be a combination of both choice and force.  

 

Given the issues with the nomadic, and as will be demonstrated in chapter four, the 

ethnic definition of Travellers, some commentators including Taylor, have posited that on 

this thorny question self definition is preferable.
36

 As Belton states, “self-ascription, 

seems to be,…a major factor in terms in establishing Traveller identity.”
37

 However, self-

definition is problematic for LAs because of the fluidity and ambiguity it creates. LAs, like 

all bureaucracies, seek certainty and control. The controversy is whether someone 

should be able to simply call themselves a Traveller and access the very limited LA 

services and sites reserved for ‘real’ Travellers. Whilst it is acknowledged there are 

practical difficulties with using ‘objective’ criteria in deciding who are Travellers the thesis 

agrees with Henard that self definition is not the way forward.
38

   

 

In attempting to define who Travellers are it is, perhaps, easier to state who they are not, 

and at least for the purposes of this thesis, the definition does not include travelling show 

people or bargees.
39

 The issues for LAs in regard to unauthorised encampments for 

these groups are quite different for, as Clements states, show people are “not generally 

identified by settled society as causing encampment problems”.
40

 Naturally, it is not only 

Travellers who set up unauthorised encampments, for example homeless people who 

are not nomadic may also do so, but the thesis focuses only on Travellers.  

 

                                            
34

 Illustrated in chapter six.  
35

 Martin G (2002) New Age Travellers: Uproarious or Uprooted? Sociology. Vol 36(3) pp 723-735; O’Brien 
M (2009) Still on the Road? Technology and Historical Perspectives on Counter-Cultural Policy. Information 
and Communications. Technology Law. Vol 18(3) pp 285-296. 
36

 Taylor B (2008) A Minority and the State: Travellers in the Twentieth Century. Manchester: Manchester 
University Press.  
37

 Belton B A (2005), op.cit (n13), p 11. 
38

 Henard K (2013) (ed) The Interrelation Between the Right to Identity of Minorities and their Socio-
Economic Participation. Leiden: Boston. 
39

  Travelling show people can be defined as members of a group organised for the purposes of holding 
fairs, circus or shows. Bargees are defined by the National Bargee Travellers Association as those whose 
home is a boat and who do not have permanent mooring for their boat with planning permission for 
residential use; Scullion L, Brown P and Niner P (2012) Accommodating Travelling Showpeople in England. 
Social Policy and Society. Vol 11 (2) pp 197-210. 
40

 Morris R and Clements L, op.cit (n2), p 9.  
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There is a very interesting discussion to be had about whether any one is really part of a 

community, but for the purposes of the thesis it is accepted that communities exist.
41

 The 

thesis uses the term ‘settled communities’ rather than ‘settled community’ as settled 

community would imply a homogenous whole which is simply not the case. 

 

Generally ‘unauthorised encampments’ are defined as occurring when someone resides 

on land which is not their own without the landowner’s permission, and in the alternative 

‘authorised encampments’ occur when someone is on land which is not their own but 

they have the permission of the landowner. A further distinction should be made with 

‘unauthorised developments’, which can be defined as occurring when someone is 

residing on land they own but they do not have the necessary permissions to live there. 

The thesis is only concerned with unauthorised encampments but acknowledges their 

connections to unauthorised developments and the provision of authorised 

encampments.  

 

Finally, when considering definitions this thesis refers to the assimilation, rather than the 

integration, of Travellers as being the aim of the State.
42

 The term assimilation, in this 

context, requires Travellers to resemble and become fully absorbed by the settled 

communities whereas the term integration appears to recognise the value of cultural 

differences.
43

 However, this thesis supports the contention that the reality hidden within 

the “narrative of integration is an assimilationist strategy.”
44

 In reality, the debate on 

Travellers is entrenched between those seeking to assimilate them into the settled 

communities and those who protest their way of life should be defended.
45

  

 

 

3. Scoping the ‘problem’ of unauthorised encampments 

 

The research, upon which the thesis draws, demonstrates that the vast majority of LAs 

deal with unauthorised encampments and that fact was also illustrated in the Common 

                                            
41

 Community may be categorised as a homogenous group characterised by shared values, beliefs and 
goals. 
42

 ‘State’ references both central and local government. 
43

 Clark C (2008), op.cit (n3). 
44

 Kivisto P (2017) The Origins of New Assimilation. Ethnic and Racial Studies. Vol 40(9) pp 1418-1429;   
Back L, Keith M, Khan A, Shukra K, Solmos J (2002) The Return of Assimilation: Race, Multiculturalism and 
New Labour. Sociofocla Research Online. Vol 7(2) http://www.socronline.org.uk/7/2/back.html. 

http://www.socronline.org.uk/7/2/back.html
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Ground research, published in 2006, which identified that 89.4% of LAs had dealt with 

unauthorised encampments in the previous year.
46

 As an initial step, this section seeks 

to put the problem into context by examining the number of Travellers on unauthorised 

encampments in England and the cost of dealing with them. It is contended that the 

scale of unauthorised encampments is relatively small but nevertheless they can have a 

powerful impact on LAs because they attract a considerable amount of negativity from 

the settled communities.
47

 The scale and cost of unauthorised encampments is not the 

issue but rather, as Okely claims, the threat which Travellers represent to the larger 

society is “largely ideological”.
48

   

  

The enumeration of Travellers is complicated for several connected reasons, one of 

which is the problem of deciding who is a Traveller, which is discussed extensively in the 

thesis. Another is the obvious difficulty of physically locating Travellers to count them 

given their frequent mobility and as suggested in the research Right to Roam, a “distrust 

of all official information gathering exercises”.
49

 It has also been posited that LAs 

deliberately under estimate their numbers in an attempt to deprive them of services and 

in particular to avoid the call for sites to be provided.
50

  

 

Arriving at accurate figures on unauthorised encampments is contentious, for even the 

number of Travellers is disputed. In 2006 this number was estimated at between 180,000 

and 300,000 people in the UK and Ryder in 2012 asserted this was still a reasonable 

estimate, although the wide range itself demonstrates the difficulties.
51

 That number is 

significantly higher than the findings of the 2011 census, albeit only for England, when 

only 54,895 people identified as Gypsies or Irish Travellers; 
 
estimated to be 0.1% of the 

population.
52

 It has been suggested that this discrepancy in the figures arises because 

less than 50% of Travellers completed the census because they were reluctant to reveal 

                                                                                                                                               
45

 Clark C (2008), op.cit (n3). 
46

 CRE (2006), op.cit (n6), even though this research is dated it is contested it is still correct.  
47

 Morris R and Clements L, op.cit (n2); Kabacknik P (2010), op.cit (n1). 
48

 Okely J, op.cit (n3), p 231. 
49

 Roughneen D, op.cit (n1), p 6. 
50

 (2004) Counting Gypsies &Travellers: A Review of the Gypsy Caravan County System. DCLG: London.  
51 CRE (2006), op.cit (n6); Ryder A (2012), The Real Big Society, op.cit (n3), p 3. 
52

http://www.ons.gov.uk/ons/publications/re-reference-tables.html?edition=tcm%3A77-286262;The 2011 
census was the first to recognise Gypsy and Irish Travellers as distinct ethnic categories. Roma were 
allocated to ‘Other White’.   

http://www.ons.gov.uk/ons/publications/re-reference-tables.html?edition=tcm%3A77-286262
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their ethnicity as a result of the hostility shown when they do identify themselves.
53

 

Importantly, the census figure also does not include new Travellers, because they are 

not defined as a separate ethnic group, which leaves a gaping hole in the figures.  

 

Having largely discounted the value of the census findings the number of Travellers in 

England may be estimated from various academic studies at 200,000 people with 90,000 

of those Travellers living on authorised sites or unauthorised sites.
54

 In attempting to 

calculate the numbers of Travellers on unauthorised encampments the official figures are 

predominantly based on LAs bi-annual counts.
55

 The figures for the count from January 

2008 until July 2017 are contained within Annex 1.
56

  

 

From the bi-annual count, the number of caravans on unauthorised encampments in July 

2017 was 1,524 and to arrive at the number of Travellers that figure needs to be 

multiplied by the average number of occupants. Unsurprisingly, there is no agreement on 

the multiplier but commonly 2.9 is used, on the basis that Travellers generally have 

larger than average families, which would give an official figure of 4,419 Travellers on 

unauthorised encampments spread throughout all the LAs in England. Commentators 

contend that the official figure undercounts the numbers and even central Government 

acknowledges that in relation to the bi-annual count “quoting precise figures might be 

regarded as implying a spuriously high level of accuracy”.
57

 The count figures have been 

frequently criticised for their poor and inconsistent quality.
58

 What is clear, according to 

the bi-annual count, is that the total number of Travellers on sites, both authorised and 

unauthorised, has increased from 8,358 caravans in January 1979 to 22,046 in January 

2017. However, although the number of Travellers has risen during this period the 

                                            
53

 Irish Travellers in Britain: Gypsy and Traveller Population in England the 2011 Census, FFT website 
viewed on 3 March 2014. 
54

 Ryder estimates that at any time two thirds of Travellers live in bricks and mortar, Ryder A (2012) The 
Real Big Society, op.cit (n3); Unauthorised sites include unauthorised developments and unauthorised 
encampments. 
55

 Some LAs calculations include the number of Traveller children in school. 
56

 The count was introduced in 1979 and is a snap shot of the numbers on a certain day in January and July 
to reflect winter and summer travelling trends. The data is intended to be used by LAs to plan service 

delivery. There is no statutory requirement to respond but the majority of LAs do. Information about the 

number of unauthorised encampments may also be gleaned from the Gypsy and Travellers Needs 
Assessments which LAs undertook to consider pitch targets but section 124 Housing and Planning Act 
2016 revokes the duty on local housing authorities to assess those needs as a distinct category and thus 
this information may not available going forward.

  
57

 2012 January Traveller Caravan Count. 
58

 Roughneen D, op.cit (n1). 
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percentage on unauthorised encampments has remained relatively constant, as reflected 

in Annex 1.
 
 

 

In scoping the problem of unauthorised encampments the thesis considered their costs, 

which concern LAs for various reasons but perhaps most importantly because of the 

commonly held belief, reflected in much of the literature, that the money spent on 

unauthorised encampments could more effectively be used to provide sites.
 59

 Morris and 

Clements’ work reflects that the “expenditure is seen as wasted in the sense that nothing 

is solved by the action - at best the authority has shifted the problem across its 

boundaries”.
60

   

 

However, there are real difficulties in quantifying the costs involved since the information 

from LAs is elusive. Quantifying the costs is problematic for some obvious costs could be 

counted by LAs and less obvious costs could be estimated, but they are not.
61

 

Calculating the costs is not straightforward since the work involves several departments 

and the time spent by Officers is often not adequately recorded. Perhaps the biggest 

problem is the lack of consistency, which can be demonstrated by some LAs including 

the cost of protecting land from unauthorised encampments in their official records whilst 

others do not.
62

   

 

Costs are controversial, for Travellers frequently argue it is unfair to count the costs of 

clearing the land if the LA refused to assist with waste disposal when they were on the 

land or if they were removed in a hurry. Related to this issue is the claim that Travellers 

are blamed for the fly tipping, on or near unauthorised encampments, when this is 

actually caused by the settled communities.
63

 Of further relevance is the common 

complaint to LAs that the burden of paying for unauthorised encampments is borne by 

the settled communities and not by the Travellers themselves.
64

 This links to the 

                                            
59
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by the Travellers Law Research Unit at Cardiff Law School indicates that the cost of non provision might as 
substantial as providing sites.  
60

 Morris R and Clements L, op.cit (n2), p 25. 
61

 Morris R and Clements L, op.cit (n2), p 102.  
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complaint that Travellers do not pay tax, although research suggests they are just as 

likely to pay tax as any other community.
65

  

 

Morris and Clements argue that there are principled difficulties with calculating the costs 

of unauthorised encampments because to do so “suggest(s) that social exclusions and 

human misery are amenable to a simple analysis of costs and benefits”.
66

 The thesis 

does not consider that to be a persuasive argument but rather considers that LAs should 

know the cost of their services, particularly in these times of austerity. 

 

 

4.  The underpinning theoretical framework 

 

The theoretical framework which underpins the thesis is largely drawn from critical public 

law scholarship,
67

 and notably the works of Martin Loughlin.
68

 This approach is adopted 

to develop a critical analysis of the use of LA powers concerning unauthorised 

encampments. 

 

This broad framework seeks to fundamentally challenge the prevailing laws, legal 

systems and jurisprudence by exposing them as irrational and underpinned by an 

ideology which enables an unjust political system. The law is viewed as a tool used by 

the establishment to maintain its power since it protects the social and political interests 

of the powerful.  As Loughlin states, the “law can be conceived as a tool of power”.
69

 The 

law enables those who are culturally and economically dominant to legitimately impose 

                                            
65

 Clark C and Greenfields M, op.cit (n3). 
66

 Morris R and Clements L, op.cit (n2), p 1. 
67
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Community and Applied Social Psychology. Vol 18 (1) pp 68-82; Thornhill C (2014) Social and Legal 
Studies. Legal Revolutions and the Sociology of Law. Vol 23(4) pp 491-516. 
68
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and Scales: An Examination of the Relationship between Law and Politics. Oxford: Hart; (2004) The Idea of 
Public Law. Oxford: OUP; (2005) The Functionalist Style in Public Law. University of Toronto Law Journal. 
Vol 55(3) pp 361-403; (2005) Constitutional Theory: A 25

th
 Anniversary Essay. Oxford Journal of Law 

Studies. Vol 25(2) pp 183-202; (2010) The Foundations of Public Law. Oxford: OUP; (2014) The Concept of 
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their will on subordinate groups such as Travellers. For, as Loughlin contends it is in the 

interests of those in power to protect their own.
70

 Thus the thesis casts doubt upon 

whether Travellers on unauthorised encampments are offered any real protection by the 

law and specifically in relation to their rights to equality and respect for their human 

rights.
71

 The thesis also concurs with the attempts to debunk the law’s pretensions to  

neutrality and objectivity and contends instead that the law should be understood and 

considered in its social and political contexts.
72

  

 

The stance taken in the thesis reflects the view that law, and in particular public law, and 

politics are intertwined. This takes aim at the positivist idea that politics and law can be 

entirely separate, for while the forms may differ, both politics and law are based around 

the construction and maintenance of a form of social space. The theoretical framework 

utilised in the thesis follows the writings of Loughlin who argues that “public law is simply 

a sophisticated form of political discourse”.
73

 

 

The thesis supports the idea that liberal legalism fails to achieve or sustain an internal 

coherence and thus is unable to resolve the fundamental contradiction between the 

individual and the community. However, by exposing this incoherent ideology it is 

possible to reveal how the law acts to mystify the conflicting nature of social reality. This 

ties with the work of Loughlin on the inherent tensions within liberal thought, such as 

between the desire for freedom and the desire to be part of a wider community which are 

key themes in relation to Travellers and their way of life.
 74

 

 

Within this broad framework the thesis explores the argument that human rights and 

equality rights are utopian and that they have a limited impact on the inevitable
 
conflict 

between Travellers and the settled communities which arises because of their different 

cultures and exacerbated by the particular dislike of unauthorised encampments.
75

 As 
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part of the exploration of the impact of human rights the thesis also considers the 

importance of the concept of home to Travellers on unauthorised encampments.
76

 

Further it supports Loughlin’s contention that the State has significant involvement in 

everyone’s life and considers the tolerance by LAs of Travellers.
77

 

 

5.  Research questions 

 

Within the underpinning theoretical framework the overarching hypothesis of the thesis is 

that the legal framework, in particular how the relevant law has developed and been 

utilised by LAs since the end of the Second World War, constrains and controls 

Travellers’ lives in an attempt to compel them to assimilate into the settled communities. 

The law acts as a multi-layered matrix of control in an attempt to address the settled 

communities enduring concerns about the Travellers’ norms of residence. Although the 

law offers some protections to Travellers, in particular through the human rights and 

equalities legislation, in practice those protections are limited.  

 

This research was designed to explore this hypothesis through an exploration of the 

relevant legal framework and an examination of how the law works in practice. The main 

research questions designed to test the validity of the hypothesis were; 

1. To what extent has the legal matrix developed since the end of the Second World 

War increased the LAs ability to govern the lives of Travellers?  

 

2. How can the current legal powers available to LAs to remove unauthorised 

encampments by criticised? 

 

3. To what extent does the law, through human rights and equality legislation, offer 

any real protection to Travellers in relation to unauthorised encampments? What 

is the impact of that legislation on the decision-making processes of LAs? Do LAs 

                                            
76
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in practice distinguish between those Travellers who are legally defined as an 

ethnic group and those who are not? 

 
4.  How in practice do LAs use their powers, in relation to unauthorised 

encampments, to control Travellers?  

 
5. Has the law in practice lead to the assimilation of Travellers? 

 
6. Could LAs deal with unauthorised encampments more effectively? Including 

whether LAs should be more tolerant? 

 

Part of the research was a study within LAs, which included semi-structured interviews. 

The core interview questions are contained within Annex 2. Those questions were 

designed to elicit information about how in practice LAs used the relevant law and what 

factors they took into consideration when making decisions for example when deciding 

whether or not to tolerate an unauthorised encampment.  

 

6.  The research methods 

 

Having briefly laid out the theoretical underpinning of the thesis and the related research 

questions, all of which will be discussed in greater depth below, this section considers 

the research methods and explains the reasoning for the methods chosen. The thesis 

considered a wide range of materials in order to answer the research questions including 

the relevant legislation, case law, legal text books and academic articles.
78

 Whilst the 

thesis critiques the law, as it relates to unauthorised encampments, it also seeks to put 

the law into its social context by looking beyond the legal texts by, for example, 

examining Government guidance to LAs. This approach was taken since the law is not 

value free or neutral and should be considered in its practical environment.
79

 Thus there 

is a focus on how the law on unauthorised encampments operates in practice within LAs.  

 

The research, carried out according to the ethical requirements of the University of 

Sussex, included a qualitative study of five LAs in the South East of England, with 
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interviews predominately conducted in 2014.
80

 The research is based on a qualitative 

study of the range of LAs from Parish to County, as opposed to a quantitive study of all 

the LAs in England. Primarily this is a doctrinal thesis, with an empirical evaluation of 

legal decision making by LAs in order to assess whether considerations other than those 

which might be described by some commentators as ‘strictly legal’ determine the actions 

of LAs when dealing with unauthorised encampments and whether there was a gap 

between the LAs rhetoric and reality.
81 

 

 

The study included interviews with both those working within and outside of the LAs. As 

reflected in Annex 2, those working within the LAs were selected for interview since their 

role dealt with unauthorised encampments. The interviews with those outside the LAs, so 

with the MP, a Police Officer and a Policy Officer, were undertaken to check the 

responses of the LA interviewees and to provide some balance to the views of the LAs. 

The Police Officer and Policy Officer were interviewed because of their particular interest 

in Travellers and because the geographic area they worked in overlapped with the LAs in 

the study. The MP was chosen as an interviewee because he had a particular interest in 

Traveller issues within the LAs in the study and on a national level is the Vice-Chair of 

the All-Party Parliamentary Group which provides a forum for parliamentarians 

concerned with inequalities facing Travellers.  

 

Along with the interviews the study also involved examining case files, observations of 

internal meetings, interrogating the policies and practices of the LAs and a case study of 

a particular unauthorised encampment.
82

 The case study provides an example of the 

processes used by LAs to deal with an unauthorised encampment and demonstrates the 

fractious interaction between Travellers and LAs, and between LAs and the local settled 

communities in the removal of unauthorised encampments. 

 

The extended period of study allowed ample opportunity to observe the attitudes and 

behaviours of Officers and in particular Members in LAs who have a powerful influence 

on how unauthorised encampments are dealt with.
83
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The theoretical underpinning, as set out in chapter two, impacted upon the choice of 

methods used in the study since the importance of narratives in devising critical 

alternatives to the prevailing legal theories was recognised. To elicit those opinions the 

study included semi-structured interviews which afforded considerable flexibility. The 

core questions are contained in Annex 2. The core interview questions were designed to 

address the research questions, referred to above, particularly in relation to how the law 

relating to unauthorised encampments is used by LAs in practice. The interviews were 

digitally recorded, which provided a more accurate record than would have been possible 

if the interviewer had attempted to take notes and allowed the researcher to be more 

engaged with the interviewees. The recordings were then transcribed, and a thematic 

approach was taken with key themes identified and cross referenced by a manual 

method.
84

  

 

It is considered that the interviews with both those within and outside of the LAs are elite 

interviews. The use of the word ‘elite’ is used in a relational sense by comparing the 

interviewees’ position to that of Travellers.
85

 This is despite the fact that not all the LA 

interviewees were senior Managers or Members but because the interviewee had 

significant decision-making powers in relation to unauthorised encampments.  The 

problems of interviewing elite groups, such as how to gain the respect of the 

interviewees, gauging the tone and appropriate length of interview, were carefully 

considered.
86

 Some questions were potentially sensitive and there was, on occasion, a 

sense that some interviewees felt challenged or felt they needed to justify their actions.
87

  

   

At the start of the interviews it was explained to the interviewees that the research was 

not sponsored by any Government organisation and that all their responses would be 

confidential, which meant that their personal views on Travellers could be freely 

expressed. Some controversial views were expressed as can be demonstrated in 

chapter six. The researcher made clear to those interviewed that whilst all reasonable 

steps would be taken to protect their identity it may not be possible to avoid the 
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identification of the LAs in the study. The interviewees understood that confidentiality 

could not be absolute. One of the interviewees, Sir Peter Bottomley MP, was content to 

waiver his anonymity.
88

 

 

It is appreciated that the interviewer was known, to varying degrees, to the interviewees, 

because she was an employee of one of the LAs in the study. This raises the question of 

whether there was a too sympathetic approach to the position of LAs but rather, and for 

transparency, the interviewees were forewarned that the researcher believed that the 

current ways of dealing with unauthorised encampments was fundamentally flawed.
89

 

The researcher is confident that whilst the interviews were empathetic, her approach was 

not slanted towards LAs.
90

 On a practical point the employment status of the researcher 

was advantageous because it meant excellent access to interviewees, case files and 

internal meetings.   

 

The researcher appreciates that it would have been valuable to have interviewed more 

people, both within and outside of the LAs, in order to gather a greater range of views. 

However, that was not feasible because of the researcher’s limited resources which 

meant that this was a modest study which nonetheless produced a considerable amount 

of data. It is also acknowledged that the geographical scope of the study within the LAs 

were limited, this was due to practical reasons of being based in the South East and the 

practical requirement to limit the overall number of interviews.  

 

A decision was made at an early stage not to interview Travellers themselves because 

the thesis focuses on the perspective of LAs. However the study did engage with 

Traveller representatives and the vast majority of the literature considered is from the 

perspective of Travellers. It is acknowledged that the researcher is not a Traveller and 

some commentators, including Gearey argue that there are difficulties with someone 

studying a group if they are not themselves part of the group and never had their 

experiences.
91

 The value of that argument is accepted; however the thesis is not directly 
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concerned with the impact of the law relating to unauthorised encampments on 

Travellers but rather whether the current law works for LAs. 

 

The thesis was undertaken because it could be informed by, and have a direct impact 

upon, the researcher’s role as a Solicitor in local government, who has dealt with 

unauthorised encampments for many years, and thus this research is rooted in practical 

experience and first-hand knowledge of the issues involved.  

 

7.  Summary of themes and chapters 

 

This section summarises the main themes contained in the subsequent chapters and 

provides a road map detailing the direction of the core argument and the development of 

the answers to the research questions identified above.  

 

Considered in chapter two are the main underlying theories of the thesis, which are 

mainly drawn from the perspective of Loughlin’s works concerning public law.
92

 Chapter 

two explores the proposition that the law does not treat everyone equally but rather 

protects the interests of the settled communities whilst affording scant protection to 

Travellers. The chapter also contends that it is disingenuous for LAs to point to the 

neutrality and objectivity of the law since particularly public law and politics are 

essentially interlinked; in short law is politics. The importance and relevance of the 

concept of ‘home’ for Travellers in relation to unauthorised encampments is also 

explored and links are made to chapter five which considers the human right to a 

‘home’.
93

 Finally, the chapter focuses on the concept of tolerance and questions whether 

there is too little tolerance and too much interference by the State in Travellers’ lives.  

 

Having set out the theoretical framework for the thesis in chapter two, the third chapter 

moves onto a detailed analysis of the important milestones in the law relating to 

unauthorised encampments since the Second World War. This exposition of the law is 

considered to be crucial as it is necessary to understand the background to the current 

legal position and to put the law into context in order to be able to critique it. It is 

suggested that it is only when the law is put into its historical, societal and political 
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context  that it can be fully understood because as Hutchinson pointed out “Law is 

politics dressed in a different garb; it neither operates in a historical vacuum nor does it 

exist independently of ideological struggles in society”.
94

 Chapter three, drawing upon the 

theoretical underpinning of the thesis, explores in detail the links between public law and 

politics through a consideration of how the political views of various Governments over 

the years have impacted upon the treatment of Travellers. It seeks to demonstrate that 

the law as developed in an effort to assimilate Travellers into the settled communities in 

order to protect the interests of the settled communities and demonstrates the failures of 

successive Governments to provide an effective strategy to deal with unauthorised 

encampments. The chapter examines and critiques the current legal powers available to 

LAs to remove unauthorised encampments and notes the disconnect between a focus 

on the ethnicity of Travellers which pervades much of the literature and the non ethnic 

based powers available to LAs to remove unauthorised encampments.
 
 

  

It is important that LAs take several interconnected considerations into account when 

dealing with unauthorised encampments and chapter four questions whether the LAs 

powers to remove Travellers are in conflict with their duties under the Equality Act 2010 

(“the EA 2010”). The chapter considers which Travellers are legally defined as a distinct 

ethnic group but contends it is unauthorised encampments which excite the dislike of the 

settled communities rather than the ethnicity of those on them. As Michael stated, there 

are three common explanations for the distinction and survival of Travellers.
95

 Firstly, 

there are those who believe they are a historically unassimilated ethnic group, secondly 

those who ascribe to a structural explanation that Travellers occupy a particular niche 

within the labour market, and lastly those who believe they have a value system different 

to the norm. This thesis contests the historical argument, which does not explain the 

emergence of new Travellers, but rather contends that Travellers may exist because of a 

combination of economic reasons and because they value the freedom to travel. In an 

attempt to understand the difficult relationship between LAs and Travellers, the chapter 

explores why the prejudice against them persists. 
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Chapter five then focuses on the Human Rights Act 1998 (“HRA 1998”) and the impact 

of those rights on LAs when they remove Travellers from unauthorised encampments. 

The chapter concentrates on Article 8 of the European Convention on Human Rights 

(“ECHR") and the importance of the concept of home in this context.
96

 It concludes, in a 

similar fashion to the discussion of the equalities legislation, that the HRA 1998 offers 

little effective protection to Travellers. 

 

Chapter six explores the findings of the empirical case study which considered the 

responses to the research questions, drawing upon the experiences of those in practice, 

and seeks to test whether the theories expounded in chapter two help to explain what 

happens in practice. The study was orientated from the perspective of LAs rather than 

from that of the Travellers, and seeks to explore the relationship between those who hold 

power in society and those how do not. The chapter examines the argument that the 

lower the level of LA the more likely they are to hold a negative attitude towards 

Travellers whilst on the converse side the higher the level of Government the more likely 

they are to be impartial because distance lends a degree of objectivity.
97

 

 

Finally, the thesis concludes by summarising the key research findings and by offering 

final thoughts on the overall adequacy of the response by LAs to the ‘problem’ of 

Travellers and unauthorised encampments. Following those conclusions chapter seven 

considers how LAs could better deal with unauthorised encampments and how they can 

harness their powers more effectively to improve the situation for all concerned. The final 

chapter, thus, outlines proposals for ways forward in an attempt to ameliorate which are 

identified as the key deficiencies in the current law and practice.  

 

Having set out the framework and key concepts used in the thesis the next chapter sets 

out a more detailed presentation of the theoretical framework underpinning the thesis.  
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Chapter Two 

 

The Underpinning Theoretical Framework and Themes  

 

1.  Introduction 

 

The core theoretical framework which underpins the thesis is drawn from those legal 

scholars who take a critical approach and is strongly influenced by Loughlin’s work which 

offers a critical account of public law.
1
 This perspective considers the proposition that the 

law, by various multi-layered controls, and how that law is employed by LAs, attempts to 

assimilate Travellers into the settled communities. Since the law protects the interests of 

the powerful Travellers on unauthorised encampments are afforded scant protection. 

Further, this chapter contends that public law and politics are essentially intermixed and 

LAs do not simply apply the law in a neutral and objective manner.
2
 One of the 

consistent themes of the thesis, which is introduced here and further explored in chapter 

five, is the meaning of ‘home’ to Travellers on unauthorised encampments. Finally, this 

chapter explores the State’s interference in individual lives and the relevance of the 

concept of ‘tolerance’ to unauthorised encampments.  

 

 

2. Critical public law scholarship 

One of the theories propounded by Horowitz is that the law serves to maintain existing 

power relations and protects the social and political interests of the powerful.
3
 Thus those 

who are culturally or economically dominant impose their will on subordinate groups such 

as Travellers while LAs, as part the bureaucracy of the State, help to maintain the status 

                                            
1
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 Kennedy D (2005) Legal Education and the Reproduction of Hierarchy: A Polemic Against the System. 

Journal of Legal Education. Vol 32(4) pp 591-615.  
3
 Horwitz M (1977) The Rule of Law: An Unqualified Human Good? Yale Law Review. Vol 86(3) pp 561-

566. 



25 
 

  

 

 

quo.
4
 Ward argues that this power imbalance is perpetuated by self interest, which is a 

crucial element in retaining the status quo and represents a deeply embedded mind set.
5
 

 

Underpinning the thesis is the contention that LAs and Travellers are not equally served 

by the law since equality for all before the law is a fiction. Instead the law is a form of 

social control with its differential impact being harnessed to criminalise and 

disenfranchise the weak.
6
 Accordingly, LAs as part of the bureaucracy of the State help 

to sustain the stability and security of the current order by, amongst other actions, 

effecting the rapid removal of Travellers from unauthorised encampments. In any case 

as Hunt suggests, any intervention by the law can at best achieve a limited response 

because it can achieve nothing other than a result which reflects the unequal distribution 

of power and resources, although it claims to act in the name of a set of universal social 

values.
7
  

 

However, these bold statements are qualified since it would be too simplistic to talk about 

the law being a straightforward and monolithic reflection of the wishes of the powerful 

elite. Rather, this thesis draws upon the arguments of Loughlin that Marx was right that 

the ruling ideas at any time are those of the ruling class but wrong that economic forces 

act on ideas in a purely causal fashion.
8
 Instead, as Weber contends, the ruling ideas 

are not primarily causal but motivational.
9
 This more nuanced approach is reflected in 

Altman’s statement that “the law is a mirror which reflects the fragmentation of our 

political culture”.
10

 A subtle approach is necessary to accommodate the clear 

contradiction for those who reject all positions which assume the autonomy of legal 

doctrine but at the same time argue for a deterministic position which presents the law as 

reducible to economic or political forces.
11
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As Douzinas contends though the law is promoted as the most perfect embodiment of 

human reason and value free this is a delusion, which he describes as the “strongest 

ideological ruse of our time”.
12

 Rather as he argues the law is a mask which helps to 

bolster the idea of freedoms but in fact only helps to support the order of property rights 

and ownership. Thus in this context the law appears to allow the exercise by Travellers 

of their freedom to travel and to pursue their own interests but in reality only protects the 

interests of the settled communities.  

 

To demonstrate this imbalance the thesis explores how equalities and human rights 

legislation have had little positive impact for Travellers on unauthorised encampments. It 

is critical of the rights movement, which Loughlin correctly describes as utopian, since 

right claims are intrinsically partial and political.
13

 The law fundamentally only pays lip 

service to rights but fully recognises the interests of the State. In reality, rights have 

limited value because they are abstract rather than “the concrete and actual experience 

of social life”.
14

 They may even reinforce the existing power relationships and damage 

those they are supposed to protect. In any case to support a claim for individual 

equalities or human rights is to take a slide into liberalism when the focus should be on 

the whole community. For as Cemlyn argues, the law should look beyond the individual 

since the law currently views discrimination as the wrongful conduct of an individual 

rather than resulting from societal inequalities.
15

  

 

It is conceded that these views have a utilitarian edge and may imply that when  

Travellers’ rights conflicts with the rights of the majority there should be little hesitation in 

overriding their rights in favour of the collective interest. But that would be an 

overstatement, since the thesis accepts the concept of individual rights is not 

meaningless because they do to a degree “constrain the State”
16

 by avoiding political 

arbitrariness. There are problems with the concept of rights but it is conceded that on 
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occasions Travellers’ legal challenges have had some impact and may not be 

excessively individualistic.
17

  

 

Along with this innate inequality, Travellers have unequal access to the law with some 

being intimidated by the law’s formalism, whilst others are deterred by the expense of 

taking legal action and the difficulties in obtaining public funding to challenge LAs. For 

many the reason they do not resort to the law is because of a deep mistrust of the State 

and this is evident from the study’s findings, set out in chapter six, which found, in the 

vast majority of occasions, that Travellers do not resort to the courts to prevent their 

removal.  

 

On a related theme, the thesis supports those commentators who are critical of the 

concept of alleged neutrality within the law. Although supposedly universal norms are 

deployed by those in power, who may believe they are acting justly, the law is not neutral 

because its principles are infected by politics and personal viewpoints.  It is impossible to 

prevent the influence of the dominant social class on the legal decision making process 

because the institutions in liberal democratic regimes inevitably serve their own interests. 

The law is portrayed as simply an impartial arbiter in relation to unauthorised 

encampments with ownership contests being unambiguously resolved by the simple fact 

of who holds the legal title, with no other consideration being allowed to override the 

strict letter of the law which is afforded supreme respect and deference. This 

corresponds with the commonly held view that the occupation of land by Travellers is an 

affront to law and order, and removal is the only resort rather than the last resort.
18

 As 

Tuffin and Frewin protest, Travellers are positioned as lawbreakers for, they are 

perceived as grabbing land to which they are not entitled when they set up an 

unauthorised encampment.
19

 This thesis argues that the law’s impact is not neutral since 

the imposition by the LAs of their powers can be manifestly unjust and have inhumane 

consequences.
20
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The argument sustained in the thesis reflects the position that law and politics are 

mutually intertwined, for as Hunt explains, law can not be separated from other varieties 

of social control.
21

 This belief can be summed up simply by the adage that the ‘law is 

politics’, although that phrase is open to various interpretations. At its most obvious level, 

legislation is made by politicians and therefore statutes reflect the ideology of the 

Government in power at the time. Tushnet describes another interpretation as “law is 

politics in the superficial sense that we can talk about identifiable liberal and conservative 

positions on various issues in the law”.
22

 The interpretation adopted in this thesis 

includes the above and also the idea that the law furthers the interests of those in a 

dominant position in society and legitimatises the existing power structure in that “the 

system screws poor people”.
23

   

 

Loughlin agrees with the premise of an intrinsic and necessary connection between 

public law and the political.
24

 This is further supported by Harlow, who states that, “public 

law has particularly deep roots inside a cultural and political framework. It is difficult to 

see it all in terms of a set of neutral, apolitical concepts”.
25

 Thus it is argued that although 

the traditional separation of powers theory tends to make a clear distinction between 

politics, administration and law, in practice, in LAs these distinctions are blurred.
26

  

 

The thesis, particularly drawing upon the works of Loughlin, argues that public law is 

simply a sophisticated form of political discourse and that the separation between the 
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political and the law is a distortion.
27

 The relationship between the law and the political is 

of critical importance, which can be summed up by his statement that the “law is in reality 

a technique that operates pragmatically within specific political contexts”.
28

 This thesis 

shares Loughlin’s belief that political theory is central to an understanding of public law 

and that the public law should acknowledge its political roots since the law is part of the 

machinery of government.  

 

Loughlin rejects as implausible the classic theory of equality before the law since the 

State is not subject to the ordinary processes of law in the same way as individuals or 

other bodies. Public law is distinct from private law and the distinction is the intrinsic and 

necessary connection between public law and politics.
29

 In that regard, Loughlin points to 

the important relationship between Members and Officers within LAs which he claims 

offers the key to understanding public law in the context of local government.
30

 Craig 

points out that Loughlin has been criticised for failing to identity what the connection 

between public law and politics is but this thesis considers that the connection is 

evident.
31

  

 

Loughlin’s ideas have been criticised by other commentators, who contend that public 

law is not an autonomous set of rules.
32

 For example, Barber criticises Loughlin’s 

demarcation between private and public law by arguing that the private law may also 

embody political values and she points to corporations which are collective, and have an 

identity distinct from the people who act within them, just like LAs.
33

 This argument links 

with those commentators who consider that the normative link between public law and 

the political is in decline
 
as a result of, amongst other things, privatisation and 

supranational institutions.
34

 That view is shared by Psarras who argues that the State “is 
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not the sole denominator of public law”,
35

 and is critical of the idea that public law and 

private law perform unique tasks. This thesis accepts that there are indications that LAs 

are moving more towards a private sector model of working and in the future the 

differences between the two may become narrower. The critics of Loughlin make strong 

arguments, since there are areas of overlap, but are not persuasive since currently 

private companies and public authorities have very different objectives.  

 

Loughlin argues that public law is concerned with conduct that has evolved through 

political practice to become an intricate set of practices with a common core of general 

principles, for example reasonableness and proportionality.
36

 In his view, public law is all 

about prudence, which is an ability to assess the situation and take the most appropriate 

course of action.
37

 He has adopted an instrumentalist social policy approach which 

considers that democratic representation is the foundation of the law’s supposed 

legitimacy.
38

 This thesis contends that one of the difficulties of such an argument is that 

minority groups such as Travellers can never democratically hold sway. Therefore, a 

focus on the primacy of the democratic allows LAs to argue that, when they remove 

unauthorised encampments, they are legitimately complying with the will of the majority 

thus driving a massive hole through the concept of tolerance, equalities and human 

rights, limited as they may be. 

 

Further, this thesis employs Loughlin’s view that the relationship between central and 

local government is one of interdependence rather than dominance, as may have been 

anticipated in an unequal relationship with central government holding the purse 

strings.
39

 The thesis contends that central government has an influence on LAs in the 

area of unauthorised encampments, especially through guidance, but that generally 

unauthorised encampments are deemed to be a local issue. Unauthorised encampments 

are not dealt with effectively at a national level but central government has a greater 

influence on LAs than the courts, for the courts’ influence in this area is very limited. 
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Cane describes the law’s most important role as administration.
40

 Thus, administrative 

officials are predominant in the modern legal system and the role of the courts is not 

central.
41

Cane contends that when LA Officers make a decision that decision determines 

a general rule so they are essentially making the law.
42

 This is at odds with the classic 

separation of powers ideal that courts adjudicate and LAs enforce and implement the 

law.  

 

In contending that law and politics are interlinked, the thesis supports Loughlin’s view 

that when considering equalities and human rights law, the judiciary adopts an explicitly 

political jurisdiction in the guise of adjudicating. For as Loughlin states “ Rights 

adjudication is intrinsically political; it requires judges to reach a determination on the 

relative importance of conflicting social, political and cultural interests in circumstances in 

which there is no objective - or even consensual - answer.”
43

 McNamara agrees that “to 

assert a human right…is essentially a political claim”
44

 since  those who make reference 

to rights do so in an attempt to give their claim greater weight, so essentially it is not a 

principled argument but rather a tactic. Rights are not top trumps to politics but rather 

they are political claims to be weighed and balanced.
45

 Since politics and law are 

indivisible, the argument that the only way to defend these values is by setting them 

outside of and above the political process is contested as impossibility. Craig is critical of 

Loughlin’s approach to rights as he argues it is difficult to preserve such a distinction 

between the moral and the political. Instead he claims that rights necessarily involve 

issues of ethical choice so rights are necessarily based upon morality.
46

 This thesis 

refutes that proposition and supports Loughlin.  

 

Specifically in relation to the issue of equalities, the thesis posits that mainstream liberal 

legalism fails to achieve or sustain an internal coherence and this basic incoherence 

arises from its inability to resolve the fundamental contradiction between the individual 

and the community. Humans do not live just as individuals but are also social beings that 

live in communities. This communality can be expressed by either focussing on the 

                                            
40

 Cane P (2013) Public Law In The Concept of Law. Oxford Journal of Legal Studies. Vol 33(4) pp 649-674, 
p 662 states administration is “the basic legal task”. 
41

  ibid, p 660. 
42

  ibid. 
43

 Loughlin M (1996), op.cit (n68, ch1). p129. 
44

 McNamara L (2007) Human Rights Controversies. The Impact of Legal Form. Routledge Cavendish. p 2.  
45

 Loughlin M (2005), The Functionalist Style, op.cit (n68, ch1). 



32 
 

  

 

 

identities of Travellers or by arguing that the Traveller communities are drawn together 

by the solidarity of a social goal which may be described as the freedom to travel.
47

 The 

thesis argues that a focus on identity divides whilst solidarity unites. It accepts that 

identity politics is currently the dominant theme in this area but contends there should be 

a move towards the politics of solidarity if the position of Travellers in society is to 

improve.  

 

3. The relevance of ‘home’ 

 

From the outset, it is acknowledged that the thesis deals with many controversial issues, 

one of which is the extent to which unauthorised encampments can be said to raise 

issues related to the concept of ‘home’ and the right to respect for one’s home.
48

 Whilst 

accepting that having a home is important to most people, which can be condensed in 

the expression ‘home is where the heart is’, it is accepted that the importance varies from 

person to person because home is subjectively experienced. Further, it is contended that 

Travellers may not see the land on which their caravan rests as their home, for primarily 

their homes are their caravans, and they may have no significant connection with the 

land on which they temporarily rest.
 
 

 

It is accepted that the concept of home for human is vital for human flourishing for most 

people since, to quote the writer Winterson, “Home is much more than shelter; home is 

our centre of gravity”.
49

 It is accepted too that alienation when a home is lost may occur. 

This has been stressed by many commentators, including Fox et al.
50

 Their work 

references Hegel by restating his belief that property is a vehicle through which 

individuals can manifest themselves as human beings.
51

 By appropriating property a 

person confers hidden meaning onto that property and expresses their identity outwardly 

through exercising their will in relation to the property which can function to anchor 

people to the world.
52

 Other commentators have stressed the vital human need to be 

connected to a particular place, for, as Heideggar states, “the emotional and symbolic 
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significance of housing and home relates to the sense of permanence and security, as 

well as fixing a person’s place in society and community”.
53

 These ideas were developed 

by Radin, whose central premise was that to achieve self-development an individual 

needs some control over resources in the external environment.
54

 Therefore, removing 

Travellers from unauthorised encampments arguably deprives them of home and strikes 

at the very heart of a person. Many commentators would point to this deemed loss of 

home as contributing to the widely accepted problems with the physical and mental 

health of Travellers.
55

 However, whilst the importance of home is accepted, this thesis 

also acknowledges that the concept is inherently precarious and fragile across the whole 

of society with security being “inevitably illusory”
56

, although Travellers have always been 

offered even less security. 

 

So what is a ‘home’? Home can be described as the basis of family life, a private space 

or inner sanctuary, which provides for leisure and consumption.
57

 However, the concept 

of home is relative and contributors to the housing field broadly agree home is a multi 

dimensional concept, not always with positive connotations.
58

 Home and housing should 

not necessarily be conflated because there are also social, psychological and emotional 

elements to the concept of home.
 
This view is supported by Bevan, who stated that most 

commentators can readily accept the concept of home is not the same as the bricks and 

mortar connotations of house. The thesis adopts the approach suggested by Tesler and 

Wingfield, that it is important to consider the range of meaning given to the concept of 

home by people in different situations and to avoid becoming overly focussed on 

idealised white middle class nuclear families’ expectations.
59

 For Travellers, home may 

not only involve the physical but also the need and expectation for support, communal 
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assistance and trusting relationships from the people they travel with, and these factors 

may surpass the need for a distinct physical home.
60

 Home is more than just property 

and land – an idea that is supported by literature from Travellers themselves.
61

  

 

This thesis also reflects Turner’s argument that there is a fundamental relationship 

between domesticity, family and citizenship.
62

 Turner argues, giving the Dale Farm 

eviction as an example, that the historic representation of Travellers troubled the order of 

the settled communities because of their familial and social differences. Travellers are 

represented as anti-citizen with their caravans being seen as an “improper form of 

home”
63

 and this involves the explicit referencing of their perceived criminality. Turner 

agrees with Walters’ theory that the State attempts to domesticate and assimilate 

Travellers because it seeks to correct those forms of behaviour which threaten “the 

rhymes of a sedentary ‘bricks and mortar’ home”.
64

 LAs are worried about Travellers’ 

modes of domesticity and frequently focus on the caravan as a form of failed household 

in which LAs need to actively intervene. Thus, as Okely and Houtman observe, many 

LAs are obsessed with Travellers’ perceived lack of hygiene and focus on the rubbish 

they sometimes leave when they are removed from unauthorised encampments.
65

 

 

This thesis contends that many Travellers have chosen a transient life so on the face of it 

they are not trying to establish long term connections with a place and their home is their 

caravan. To quote Winterton again, “a nomadic people learn to take their homes with 

them – and the familiar objects are spread out or re-erected from place to place. When 

we move, we take with us the invisible concept of home - but it is a very powerful 

concept”.
66

 Unfortunately, the concept of home has been rarely raised in the legal arena 

and thus there has been a lack of significant discussion of the legal definition of home, 

including in relation to Travellers.
67

  For Travellers, any connection they feel towards the 

land on which their caravan rests is likely to be dependent upon how long they have 
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stayed on the land. The thesis, therefore considers, in chapter five below, the question of 

when an unauthorised encampment can be considered to be home. 

 

The notion that Travellers are not rooted is challenged by authors such as Shubin, who 

argues that Travellers connect with the land by going back to the same places on a 

regular basis and they have no detachment from place but can be said to “dwell in 

various mobilities”.
68

 This view is supported by Kabacknik who argues that “places are 

just as important for nomads”
69

 regardless of whether they live in one place or many. The 

thesis, takes the approach that while Travellers may feel a connection to land this does 

not necessarily invoke the concept of home.  

 

This thesis does, however employ Shubin’s argument that Travellers ascribe to mobility a 

transformative experience so that travelling itself “creates a different sense of 

belonging”
70

 and creates a sense of community. Shubin and Levinson found that there is 

a different attitude towards mobility amongst Travellers than within the settled 

communities.
71

 Shubin contends that, in answering the question of what is a home for 

Travellers, travelling itself is about “finding home”,
72

 which is a different perspective from 

the norm since travelling is seen as a way of being rather than a displacement. These 

expressions of mobility challenge notions of settled as opposed to mobile and questions 

whether they are necessarily opposing concepts.  

 

For the settled communities the movement of Travellers is conceptualised as an 

aberration for, as Levinson points out, nomadism is viewed from the perspective of the 

external settled communities rather than from the Travellers’ perspective. This 

perspective is also recognised by McVeigh, who uses the term ‘sedentarism’ to describe 

the process of seeing nomads as inferior and a belief in the unquestioning superiority of 
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fixed abodes.
73

 Shubin argues that this failure to recognise the validity of mobile ways of 

living is “more damaging”
74

 to Travellers than the harshness of their lives on the move. 

That argument is supported by Feldman, in his study of homelessness, who argued that 

attempts to assimilate the homeless into society only reinforces that homelessness 

means political and cultural exclusion.
75

 

 

Similarly, Kabacknik contends that nomads have for many years been perceived as 

“place invaders”
76

 because they are out of place and threatening to the settled 

communities. Partly this is because ‘place’ is seen as static with fixed boundaries and, 

thus mobility is seen as invasive.
77

 Nomads, generally, are seen as ‘place invaders’ and 

whilst in relation to illegal immigrants the State can always attempt to send them back to 

their own country, it cannot do this with Travellers.
78

  

 

A note of caution should be added at this point against any undue focus on the concept 

of home for, whilst the term nomadism has been attached to all Travellers many actually 

own their own land and have resorted to one place for generations. They may even live 

in bricks and mortar.
79

 Thus the term nomadic, as applied to all Travellers, may be a 

misnomer. Kabacknik points to the varying degrees of travelling and believes that “for 

many nomads liv(e)ing in a mobile home and just having the ability to move is enough to 

shape their identity as non sedentary”.
80

 This thesis contends that for many Travellers 

the issue may not be focused on the importance of home but rather about their freedom 

to travel wherever they wish and to live as they please.
81

 

 

In any case, for many in the settled communities and LAs, the concept of home is not 

primarily about Travellers on unauthorised encampments but the issue is deemed to be 
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of more relevance to those whose homes are disturbed.
 
As reflected in the empirical 

findings, contained in chapter six, it is a common complaint to LAs that unauthorised 

encampments affect the settled communities’ enjoyment and the value of their homes.   

 

Travellers are rarely able to prove to the courts they have legal occupation rights which 

are strong enough to trump the owner’s rights for as Van der Walt states “in (the) 

common law tradition eviction will not be prevented or even postponed by considerations 

emanating from the socio-economic context or the parties personal circumstances…the 

right to evict is said to rely abstractly on the stronger right of possession”.
82

 This thesis 

contends that the idea of home, because it is a vague and nebulous concept, raises 

questions of compatibility with the legal framework of rights in this context.
83

  

 

4.  The importance of ‘tolerance’ 

 

“We are all formed of frailty and error; let us pardon reciprocally each others folly”.
84

 

 

A key theme which runs throughout the thesis concerns the toleration, or rather lack of 

toleration, by LAs of unauthorised encampments. Tolerance is a vital issue between the 

State and Travellers particularly because, although some communities are content to 

integrate, Travellers are sharply distinct from the settled communities.
85

 They are 

outsiders whose lifestyle can test the limits of tolerance for some. As McKinnon explains, 

“the most common political response to disliked and disapproved of people has been the 

attempts to crush them, repress them, or drive them out”.
86

 This dislike breeds repulsion, 

dismissal and avoidance which militate against engagement with Travellers.
87

 It is 

important to note that some commentators, including Avila, argue that human rights are 

linked to the concept of tolerance as human rights can be described as the means by 
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which a society collectively attempts to secure a criterion for evaluating what can and 

cannot be tolerated.
88

  

 

The concept of tolerance is also closely connected to liberal democracy, yet it serves to 

illustrate the tension between liberalism and democracy.
89

 This tension arises because at 

the heart of liberalism stands the individual and the fear of tyranny by the majority, yet 

liberalism also champions the democratic ideal of the will of the majority. There is a 

further contradiction for liberals since the concept of tolerance involves distaste for State 

constraints but at the same time looks to the State to protect individuals on the basis of 

equality and human rights provisions.
90

 Tolerance may be viewed as a first step in the 

protection of rights, but if there is no acceptance of difference it is contended there can 

be no real protection for human rights or equalities.
91

   

 

To provide a context to the concept of tolerance, it is important to consider the 

relationship between individuals and the State. Hunt contends that there is little 

participation by individuals in society but rather the State adopts, at best, a paternalistic 

approach.
92

 The State’s desire to control its citizens has led to the prevalence of 

legislation and regulation, which corresponds with the growth in the nature and scale of 

all levels of Government. This view is supported by Loughlin’s argument that, regardless 

of which political party is in power, Government agencies such as LAs have significant 

involvement in all aspect of citizens’ lives.
93

 Loughlin also contends that there is a 

growing gap between all communities and LAs, who are seen as remote, complex, 

bureaucratic and not easily susceptible to popular influence.
94

 The Localism Act 2011 

was introduced, in part, to address this divide as it attempted to fundamentally change 

the nature of public law, although chapter three demonstrates that the Act has not lead to 
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less interference.
95

 This unequal relationship between State and individuals has caused 

the law to be used as a method of controlling minority groups such as Travellers.
96

   

 

The thesis draws upon the idea that the law does not protect everyone equally but rather, 

in this context, is primarily concerned with legitimating the ownership of land. The 

perspective of anarchists such as Kropotkin is that people are naturally cooperative so 

society would not only survive, but actually prosper without any State controls.
97

 In his 

view the State is an unnecessary evil and the benefits of having a legal system are 

outweighed by its disadvantages since the law crushes or at least attempts to crush its 

citizens’ spirits.  

 

However, the State is not a demonic force bent on thwarting Travellers’ freedoms and 

this thesis does not support an anarchist view that State bureaucracies are the root of all 

social ills.
98

 Rather anarchism, it is suggested, is a naïve approach because there is 

clearly conflict between different groups in society and evident attempts at repression 

towards those who deviate from the norms such as Travellers. People in their natural 

state are not cooperative creatures who require no external controls for there to be a 

workable society. Hence, LAs are a necessary apparatus for performing certain 

functions, such as administering welfare benefits or housing the homeless. If there were 

no State bureaucracies, society would have to rely on people banding together to provide 

services, for example by forming charities.
 
Once charities are established they grow, 

become formalised and like all organisations inevitably become rule bound.
99

   

 

Tolerance is advocated by many modern commentators including Cohen, Waltzer, Rawls 

and Barry who are motivated by classical liberal philosophers such as Locke, Rousseau, 

and Mill.
100

 Tolerance is treated as a virtue and a key principle in liberal theories and 
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human rights, and Brown states that it can be seen an “emblem of Western 

civilisation”.
101

 The thesis draws upon Cohen’s definition of tolerance as the “intentional 

and principled refraining from interfering with another whom one opposes”
102

 but 

contends there are problems with the seemingly benign concept of tolerance.  

 

An essential element of the definition of tolerance, as Forst stresses, is that tolerance 

does not mean approval.
103

 There are clearly some behaviours which few people would 

tolerate. For example, Walzer believes that society should never tolerate hatred of 

others, or cruelty, or oppressive practices but there are other behaviours which are not 

so clear cut.
104

 This lack of consensus regarding the limits of tolerance creates difficulties 

for LAs who frequently receive complaints from the settled communities that they have 

been ‘harmed’ by an unauthorised encampment but it may be difficult to gauge whether 

any harm has actually been caused.
105

   

 

As well as behaviours, some groups in society are evidently more difficult to tolerate and 

as Walzer states, toleration is always a “precarious achievement”.
106

 He considers that, 

although “toleration is, at least potentially, infinite in its extent; the State can underwrite 

group life only within some set of political and financial limits.”
107

 Therefore, tolerance by 

LAs is only possible as long as it does not stretch too far the boundaries of social 

acceptance by the majority.
108

 This view is supported by Lewis, who contends that 

society can only tolerate a degree of non-normative behaviour because to do otherwise 

would cause a social fracture; although he was not advocating cultural uniformity.
109

 

Further, Hills et al consider that “the existence of groups who feel excluded threatens to 
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undermine the unity of the State,”
110

 which is why they must be tolerated. However, it is 

suggested that Travellers pose no real threat to the settled communities’ sense of unity 

because numerically they account for a tiny percentage of the population. Rather, their 

presence serves to unify the settled communities against a common ‘enemy’.  

 

A further element of Cohen’s definition is that tolerance should be a matter of principle 

rather than of consensus and this view seems an appropriate one to adopt for the 

purposes of the thesis.
111

 Therefore, LA decisions on whether to tolerate an 

unauthorised encampment should not be made on the basis of the wishes of the majority 

settled communities but rather on a principled basis as to whether the encampment is in 

fact doing any harm. This approach was reflected in the comments of Sir Peter 

Bottomley, an interviewee of the study, who states that “it’s keeping a sense of 

proportion and a sense (that) humanity matters and trying to find ways that people can 

live as they choose without harming others or being harmed by others.” However, as 

reflected in the empirical findings in chapter six, the wishes of the majority are evidently 

the primary motivation for LAs. 

 

Whilst it is accepted that LAs should move to a more balanced accommodation of 

diverse interests, as Walker states this will be difficult since society is “systematically 

skewed against the recognition and support of diverse identities”.
112

 Tolerance is 

problematic because of this dehumanisation of ‘others’, which Lewis describes as arising 

from the “cardboard cut out characterisation…that runs across the struggles… between 

those who govern and those who are governed”.
113

 He considers that this tension stems 

from two conflicting strands, with on one hand the toleration of a degree of diversity, but 

on the other, the urge to enforce a “hegemonic normalising regime which subordinates 

and disciplines minorities”.
114

 Fortier supports this idea of conflicting tensions, which he 

phrases as the desire to love your neighbour who is different but on the other hand, 

accepting society’s need for the “glue of shared values”.
115

 The issue faced by LAs is the 
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extent to which Travellers, who live in their own communities but also within a wider 

society, should be bound by the norms of the wider society.  

 

This thesis points to the limitations of the concept of tolerance because the unequal 

relationship between the tolerant and the tolerated actually diminishes the tolerated.
116

 

Further, it supports Brown’s contention that tolerance ignores any connection to the 

power imbalances in society and treats what is really a political matter as a personal 

virtue. Because it is seen as a personal matter there is no impetus or requirement to 

change the status quo in any meaningful way.
117

 Of course, tolerance, as an attitude, is 

preferable to intolerance but the problem is that it legitimates and reinforces imbalance 

since it is a hypocritical mask which hides or distorts the political reality. Brown 

considered that “tolerance does not remove but regulates prejudice and subordination”
118

 

since it functions as a device to manage those whose actions threaten to reveal the 

shallowness of the values of liberalism.  

 

Another difficulty with the concept is that it is based on the false assumption that the 

State maintains a neutral position in relation to its citizens, whereas the decision makers 

in LAs are not neutral since their own views and often prejudices are reflected in their 

actions. In any case, how can there be any real tolerance of Travellers if their actions are 

criminalised by the State and if the agents of the State make prejudicial statements 

about them? There is a wide gulf between the settled communities and Travellers and 

tolerance is too weak and vague a notion to bridge such a divide. 

Nonetheless, despite the weaknesses associated with the concept of tolerance, this 

thesis argues that LAs should tolerate unauthorised encampments unless it is 

demonstrated that real harm has been caused to the settled communities. People should 

be encouraged to tolerate one another as individuals rather than stereotypical versions of 

group culture and, as Eyssel et al argue, because ‘outgroups’ are shown less humanity 

than ‘in-groups’, the toleration of Travellers is even more important.
119

 However, this 

opinion does not derive from a moral standpoint but comes from a practical 
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perspective.
120

 Since the first recorded presence of Gypsies, the State has failed to 

assimilate Travellers into the settled communities and, therefore, continuing to spend 

resources moving Travellers from one unauthorised encampment to another seems 

pointless.   

 

An underlying motif of the thesis is that LA decision makers are too focussed on the use 

of their powers and thus fail to adequately consider tolerating unauthorised 

encampments. This concentration on the black letter of the law can lead to a lack of 

humanity and this is reflected in Weber’s concept of the ‘iron cage’ of bureaucracy which 

contends that, although bureaucracies bring about a more efficient society they have 

important disadvantages.
121

 One of the disadvantages that impacts on those who work in 

the bureaucracies is that they become mere cogs in a machine. Thus, the focus on 

rationalism creates a dehumanised society by limiting individual freedoms, and ascribes 

little value to traditional ways of life that are different from the norm. 

 

Certainly the potential exists for societal attitudes to change and, as McKinnon et al 

claim, democratic citizenship can be “recast in a pluralist and inclusive form, with more 

attention being paid to valuing difference over assimilation”.
122

 However, this thesis 

reveals a doubt as to whether more tolerance towards Travellers is likely. Waldron takes 

a similar critical approach by suggesting that tolerance can not resolve all real life 

conflicts and that, while liberals envisage a society where all sorts of aims and lifestyles 

can be pursued, in reality those differences conflict.
123

 Waldron is unable to offer any 

solutions to this impasse and his conclusions are bleak, for he believes it is not possible 

to reconcile a diverse society. Meanwhile, Loughlin agrees there are a complex mass of 

conflicts arising from the inherent tensions within liberal thought, “such as between 

freedom and belonging and between economic and political conceptions of liberalism”.
124

 

Therefore, this thesis contends that society can not be brought together to act as a 

                                                                                                                                               
119

 Walzer M (1997), op.cit (n107), p 171; Eyssel F and Rikbas X (2012) How to be Good (or Bad): On the 
Fakeability of Dehumanization and Prejudice against Outgroups. Group Processes and Intergroup 
Relations. Vol 15(6) pp 804-812, p 805. 
120

 Scarman LJ in Mendus S and Edwards D (1987) (ed)  On Toleration. Oxford: Clarendon Press, pp 
49/50. 
121

 Weber M and Kalberg S, op.cit (n9). 
122

 McKinnon C and Castiglione D, op.cit (n87), p 3. 
123

 Williams M and Waldron J (2008) Toleration and its Limits. New York: New York University Press;  
Waldron J (1999) Law and Disagreement. Oxford: Clarendon Press. 
124

 Loughlin M (2005), Constitutional Theory, op.cit (n68, ch1), p 183. 



44 
 

  

 

 

“functional whole”
125

 but inevitably will be split into different factions, in this context with 

the settled communities on one side and Travellers on the other. The thesis subscribes 

to the conflict theory, which views society as an arena of inequality because it is 

structured in a way that benefits the few rather than the many.
126

 This theory is preferred 

to the alternative contact theory which suggests that stereotypes, when replaced by 

direct experience, can substantially reduce negative attitudes, prejudice and conflict.
127

 

There are some attractions to the contact theory but, as Pettigrew stated, intergroup 

contact is only likely to reduce strife when the groups are of equal status and there is no 

equality of status between Travellers and the settled communities.
128

 Nor can contact 

theory be applicable when the contact between the different groups is short term, 

negative, non voluntary or threatening, which is the situation for most unauthorised 

encampments, at least from the perspective of the settled communities.  

 

In the subsequent chapters of the thesis the theories, frameworks and concepts outlined 

above are explored and their relevance to the arguments presented considered. The aim 

is to demonstrate that a critical reading of public law and a robust interrogation of the role 

and powers of LAs when viewed within their political context can enable a better 

understanding of the relationship between LAs and Travellers and the potential harms 

generated by the lack of tolerance by LAs to Travellers when responding to unauthorised 

encampments.  
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Chapter Three 

 

A Critical Evaluation of the Legal Powers Used to Remove Unauthorised 

Encampments 

 

1.  Introduction 

 

Having set out the theoretical parameters of the thesis in the previous chapter, this 

chapter moves on to examine how the legal powers available to LAs to remove 

Travellers from unauthorised encampments have developed since the end of the Second 

World War. The previous chapter posited that the law protects the interests of the 

powerful at the expense of the weak and this chapter shows that incremental and multi 

layered legal controls have been placed on Travellers making it increasingly difficult for 

them to actually travel. It is contended that legislation has been introduced to ensure the 

assimilation of Travellers by making their travelling untenable; despite no Government 

overtly stating that this was its objective.
1
 Although some commentators, such as Acton 

and Clark, claim the State’s reaction to Travellers has varied on a spectrum between 

repression to caring, the reality has consistently involved repression.
2
 As part of the 

exploration into the relationship between law and politics in this area, this chapter 

demonstrates no significant differences between the main political parties with regard to 

the way they have dealt with Travellers in the post war period.
3
 The examination of the 

law in the present chapter, whilst providing a detailed account of the extensive legal 

framework also reveals the damaging lack of a coherent long term strategy to deal with 

unauthorised encampments.
4
  

 

The chapter examines and critiques the current legal powers available to LAs and 

demonstrates the paucity of the law’s assistance to Travellers.
5
 Despite this lack of 

protection, some LAs have called for more powers to deal with unauthorised 

encampments. This is reflected in the view that “the everyday powers available to 
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Councils’ simply don’t work and you end up playing a game of cat and mouse”.
6
 This 

chapter explores the validity of this statement and contends that LAs already have 

sufficient powers to enforce order and deal with unauthorised encampments.
7
  

 

2. The post Second World War period to the end of the 1950’s: Increasing State 

controls 

 

LAs’ interactions with Travellers have a long history, but the end of the Second World 

War was a turning point, because as a result of the bombings and slum clearance 

programmes there was a profound national housing shortage which impacted upon 

unauthorised encampments.
8
  

 

Despite the increase in the number of unauthorised encampments in the immediate post 

War years, there was nonetheless a brief period of tolerance by LAs of unauthorised 

encampments. This view is supported by Addison who considers that the State, for a 

time, accepted unauthorised encampments as a natural result of the lack of housing and 

were tolerant since no other options were available.
9
 This tolerance arose because the 

unauthorised encampments involved people who were normally settled but had been 

temporarily displaced.
10

 The LAs’ attitude was predicated on the assumption that those 

people would re-join the settled communities once the housing market had caught up 

with the demand, though evidently that proved to be a false hope in relation to traditional 

Travellers. Thus, even during this brief ‘golden age’ there was a discrepancy between 

the harsh treatment of traditional Travellers and the more relaxed approach to the 

unauthorised encampments comprised of the temporarily homeless.
11

  

 

However, wider societal developments soon brought any toleration to an end. The 

shortage of housing led to large scale building works, which were marked by an increase 
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in State controls being imposed on the use of land.
12

 This is reflected in Turner’s 

statement that “nomadic or semi nomadic ways of life have been increasingly 

controlled”
13

 because land developments exacerbated the clashes between Travellers 

and the settled communities. The developments also included what Loughlin calls “the 

gathering forces of industrialisation and urbanisation”, which caused Travellers by 

necessity rather than choice to move into urban areas.
14

 The increased contact between 

Travellers and the settled communities as a result of the encroachment into each other’s 

territories was deleterious to social harmony since the differences in their interests were 

exacerbated.
15

  

 

A desire for further control led to the creation of the planning system under the Town and 

Country Planning Act 1947, the aim of which was to regularise and control 

development.
16

 As Hawes and Perez argue, the introduction of a tightly controlled 

planning system proved to be a crucial blow to Travellers who struggled to obtain 

planning permission for sites.
17

 Although this thesis does not specifically consider 

planning matters, there is an obvious connection between Travellers having their own 

authorised sites and the number of unauthorised encampments. There were further 

attempts to control and regulate the Travellers’ way of life in other legislation enacted 

during this period, for instance the 1959 Highways Act. Kendall argues all these 

legislative changes resulted in Travellers becoming “increasingly visible and conspicuous 

within this ordered and controlled environment,”
18

 which made their way of life more 

difficult to sustain. 

 

These changes in legislation may not have been primarily aimed at Travellers but were 

introduced in an attempt by the State to exert more control generally. Nonetheless, LAs 

were particularly disturbed by Travellers because, as Taylor contends, their caravans 
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were seen “as perpetuating pre war slum standards of accommodation”.
19

 This focus on 

Travellers stemmed from bureaucratic fears about the difficulties of controlling a nomadic 

population who were seen as “anti-authoritarian, untrustworthy and the cause of their 

own problems”.
20

  

 

3. The Caravan Sites and Control of Development Act 1960: More controls 

 

Against this background of increasing State controls in many arenas, the Conservative 

Government introduced the Caravan Sites and Control of Development Act (“1960 Act”). 

Some commentators, including McCarthy point to this legislation as being the start of the 

legal infringements on nomadism and that argument is supported by Quarmby, who 

contends that the long standing suspicion of those who would not live in bricks and 

mortar came to a head with the introduction of the 1960 Act.
 21

  

 

That perspective is contested because the common law had for centuries protected the 

ownership of land against trespass, even allowing self help. Self help is an ancient right, 

which Halsbury described as “if a trespasser peaceably enters or is on land, the person 

who is in or entitled to possession may request him to leave, and if he refuses to leave, 

remove him from the land using no more force than is reasonably necessary”.
22

  The 

concept of self help clearly demonstrates the law’s long standing protection of the 

interests of landowners at the expense of any other consideration.
23

 Thus, this legislation 

should not be described as the start of controls over Travellers, but rather as another 

step in the attempt to control them.  

 

On the face of it the 1960 Act was primarily designed to regulate and control caravan 

sites by requiring planning permission and site licences. The stated aim of the legislation 

was to address the problems of people living on sites and the lack of clarity about who 
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within LAs should be dealing with them.
24

 The Act provides that once a caravan is placed 

onto a piece of land for the purposes of human habitation it becomes a caravan site 

which needs to be regulated.
25

 Therefore no occupier of land can use a site without a 

licence and a licence cannot be obtained unless planning permission has been granted. 

This resulted in more unauthorised encampments because of Travellers’ difficulties in 

obtaining planning consents.
26

 

 

The 1960 legislation allowed LAs more control over land and, therefore, over the 

movements of Travellers. Under the common law it had been lawful to camp on common 

land but the Act gave LAs the power to prohibit encampments on commons
 
and they 

made full use of the power.
27

 Quarmby’s contention that the Act was an attempt to 

assimilate Travellers by making it illegal for them to use many of the traditional stopping 

places is supported.
28

 The legislation was supposedly designed so the discretionary 

power to provide sites also introduced by the Act would compensate Travellers for 

preventing them from staying on common land.
29

 In reality, the LAs made little use of 

their power to provide sites.
30

 An example of how Travellers were treated by LAs is the 

Darenth Woods affair, which was a high profile case in 1962 involving the removal of 300 

Travellers from land in Kent. Despite the fact they had resided on the land for many 

years, the Labour-run LA decided to remove them from the encampment to appease the 

local settled communities.
31

 The Travellers were evicted but then spent several months 

living in poor conditions, on the side of a nearby busy main road, which caused them and 

the settled communities’ great inconvenience.
32
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Concerns about the 1960 Act led to the Plowden Report in 1967, which found that 

Travellers were the most deprived group in society and that 60% had travelled in the 

previous year mainly as a result of harassment from the Police and LAs.
33

 The report 

was sympathetic to Travellers but nonetheless suggested that they would be seduced 

into housing over time as travelling would be too difficult. This reflects the contradictory 

approach towards Travellers because it accepts the difficulties faced by them but also 

advocates that if the State makes their lives even more difficult then the problem will 

disappear.  

  

 

4.  The Caravan Sites Act 1968: A positive step? 

 

As a result of these concerns with the 1960 Act described above, the Caravan Sites Act 

1968 (“1968 Act”) was proposed by Eric Lubbocks, a Liberal MP and a well known 

supporter of Travellers, as a private member’s bill and passed by a Labour Government 

with cross party support.
34

 Okely comments this reflects “the stigma attached to any pro-

Gypsy legislation”
35

 and the desire by Governments not to be seen to be too supportive 

of them.
36

 The overt intention of the Act was to provide a solution for the large number of 

Travellers living in extremely poor conditions by placing a duty on LAs to provide 

adequate accommodation.
37

 Lubbocks expected that the Act would quickly resolve the 

lack of sites and the resulting unauthorised encampments because most Travellers 

would “within a generation become assimilated with the general population and set up 

their households in ordinary accommodation”.
38

 Initially, the Act was widely welcomed by 

LAs and promoted as an ideal solution to the intractable problem of unauthorised 

encampments.  

 

However, the impact of the 1968 Act is a contested area with the debate concerning 

whether the Act was out of step with the other legislation enacted after the War which 
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promoted assimilation.
39

 Certainly the Act promised more than it delivered and ultimately, 

having failed in its ambition to provide sufficient authorised sites, it is contended that it 

acted as just another control on Travellers’ way of life. 

 

The duty to provide accommodation meant that LAs had, so far as it was necessary, to 

provide adequate accommodation for Travellers residing in or resorting to their area.
40

 

The LAs had to give notice to the Minister describing the number and location of the 

proposed sites and if that provision was not satisfactory the Secretary of State could 

direct the LA to provide sites, but that rarely happened.
41

 As a balance, the Act allowed a 

LA if they considered they had provided enough sites, to apply to the Secretary of State 

for a designation order. If that order was granted an area could be designated as a place 

in which Travellers could not station their caravans and the LA would have additional 

powers to remove unauthorised encampments.
42

 Lubbock explained this dual element as 

“the stick is the Minister’s direction and the carrot is the much stronger powers, once 

sites have been made available, for LAs to move Gypsies from land they are occupying 

without permission”.
43

 The Act in a positive move also provided for Government grants to 

LAs for the provision of sites. 

 

The Act appeared to be a positive step for Travellers but, however well intentioned it may 

have been, it clearly reinforced the existing power relationship between LAs and 

Travellers. Some commentators, including Ryder, argue that the desire to create a 

national network of sites stemmed from a need “to exert control and discourage 

traditional nomadic patterns as opposed to any humanitarian intentions to reduce the 

hardship of eviction and homelessness”.
44

 This lack of any real regard by LAs for the 

needs of Travellers can be demonstrated by the poor locations of many LA sites and the 

basic facilities offered on them.
45

 Kendall summarises the legislation as enshrining “the 
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creation of marginal spaces for Travellers”
46

 by directing where they could and could not 

reside.  

 

Whatever the initial reaction, as time went on the 1968 Act started to fall out of favour in 

all quarters because the legislation was subject to LAs’ resistance to the provision of 

sites. According to Sir John Cripps’ report, this resistance was the primary reason why 

the Act was unsuccessful. The resistance stemmed from the hostile public opinion which 

meant that there were no votes for local politicians in honouring the statutory duty by 

providing sites, but rather Members feared they would lose votes if they supported a 

site.
47

 The report stated it was “not possible,…to overstate the intensity of feeling 

bordering on the frenetic, aroused by a proposal to establish a site for Gypsies in almost 

any reasonable location”.
48

 The lack of sites provided by LAs at this time can also be 

attributed to the fact there were no timescales on their provision and no real sanctions if 

the LA did nothing. 

 

Roughneen and Halfacree argue that the 1968 Act failed because of the considerable 

tensions between different interpretative communities, with the courts and central 

Government on the one hand and the LAs responsible for enforcement on the other. 

This conflict served to undermine its effective implementation.
49

 This tension may be said 

to occur because the greater the distance from the unauthorised encampments the 

greater the objectivity. LAs are too embroiled in local politics to take a dispassionate 

approach and this contention was supported by Lord Avebury’s belief that there would 

always be tensions between different layers of Government.
50

  

 

Thus the failure of LAs to comply with the duty meant that the 1968 Act did little to 

increase site provision. This statement is supported by the research of Hawes and 

Perez, amongst others, which claims that “80% of official trailer pitches provided by the 

end of 1976 had been in existence before” the 1968 Act.
51

 However, this failure is 

contested by Niner and Ryder who believe that the legislation was useful because 350 
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more sites were built when LAs had a duty to provide them.
52

 It does appear to be self 

evident that if LAs have a duty rather than a power more sites will result. Nonetheless, 

the imposition of a legal duty does not necessarily change the views of the settled 

communities or those within LAs.
53

 For LAs to provide more sites there needed to be 

more than just a statutory duty to do so such as meaningful consequences for the failure 

to comply.  

 

 

5.  The Criminal Justice and Public Order Act 1994: An important blow to 

Travellers 

 

The inadequacies of the 1968 Act led to the introduction of the Criminal Justice and 

Public Order Act 1994 (“the 1994 Act”). Many commentators suggest that under the 

successive Conservative Governments, from the 1979 general election, Travellers were 

treated particularly badly and this is reflected by their introduction of the 1994 Act. 

Vincent-Jones considers the strongest emphasis in this period was on the assimilation of 

Travellers which was part of an increase in intolerance and hostility towards various 

minorities.
54

 This view is supported by Halfacree, who argues that the Thatcher 

Government, in particular, looked for the ‘enemy within’. This meant that certain groups, 

including Travellers, were portrayed as society’s folk devils.
55

 This is view is broadly 

accepted, however it is contended in this chapter that there were some more nuanced, 

even contradictory, approaches taken to Travellers under the Conservative 

Governments.
56

 

 

As a background to the introduction of the 1994 Act, the 1979 election brought in a 

Conservative Government whose ideas were founded in the new right with its 

combination of market libertarianism and authoritarian conservatism. These can be seen 

as “two contradictory strands”
57

 reflected in the inconsistent approaches taken by the 
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Governments during this period to Travellers, which included legislation and policies 

promoting both individualism and cultural assimilation alongside a strong focus on the 

sanctity of private property.
58

  

 

The negative portrayal of Travellers was exacerbated by the emergence in the public eye 

of new Travellers. They were in the national headlines as a result of minor skirmishes 

with the Police which came to a head in the infamous “Battle of the Beanfields” in June 

1985.
59

 Vincent-Jones suggests that the hostile media coverage of new Travellers 

created fear in the settled communities.
60

 This distaste for new Travellers can be 

illustrated by the then Home Secretary, Douglas Hurd’s, statement that they are “nothing 

more than a band of medieval brigands who have no respect for the law or the rights of 

others”.
61

 The perceived public order problems of the so called hippy convoy placed the 

need for a criminal trespass law on the agenda.
62

 Whilst considering stronger legislation 

Margaret Thatcher opined that “the problem is how to deal with people who accept all the 

advantages and benefits of a free society but refuse to rise to their responsibilities”.
63

 

Attacks on those perceived to live outside of respectable society were tacitly legitimated 

by the tone of this debate on the new powers.
64

  

 

These fears about those who would not conform led to the introduction of the Public 

Order Act 1986 which made trespass a criminal rather than just a civil offence.
65

 The 

new powers were also introduced to address the perceived inadequacies of the civil 

possession process, considered below, which landowners complained was slow and 

expensive.
 
 Introducing the Act signalled the Government was “intent on confrontation”

66
 

for, as Smith argues, the 1986 Act was a convenient legal weapon for curbing the 

activities of unpopular groups.
67
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However, during the same period, wearing their libertarian hat, the Conservative 

Government also encouraged Travellers to set up their own sites after, of course, 

applying for the necessary planning permissions. This approach was emphasised in the 

Department of Environment’s publicity, which stated that “more Gypsies should be 

encouraged to find their own sites”.
68

 Setting up their own sites rather than resorting to 

public sites is the preferred option of most Travellers and may be seen as a positive 

step. In addition, the Local Government and Land Act 1980 was introduced which 

provided 100% grants to cover the LAs costs of setting up sites, which according to 

Roughneen improved site provision in the 1980’s.
69

 Thus the idea that the Conservatives 

are more anti Traveller than the other main parties needs to be tempered for, as Ryder 

argues, there have been times when the Conservatives have helped Travellers, 

seemingly motivated by the ideal of one nation conservatism.
70

 

 

The concerns about the effectiveness of existing law, the emergence of new Travellers 

and the drive to encourage Travellers to fend for themselves, lead to a Government 

review in 1992.
71

 These concerns were reflected in the comments by the report writer Sir 

George Young, that “the 1968 Act was too loosely defined and that it had become an 

open ended commitment to provide sites which inevitably leads to a drain on tax payer’s 

money and undermines Gypsies’ responsibility to provide for themselves”.
72

 This 

culminated in the introduction of the 1994 Act which increased the powers available to 

LAs, to remove unauthorised encampments. Whilst the legislation was a retrograde step 

for Travellers this increase in powers was useful for LAs since it provided more legal 

options.
73

 As reflected by Stone, the Act was an important impediment to nomadic life 

with its covert objective being to assimilate Travellers.
74

 

 

The implementation of the 1994 Act was highly contentious, with Lord Irvine of Lairg 

warning that “no man shall be made a criminal because he has nowhere lawfully to 

                                            
68

 Department of Environment Press Release 1 March 1993. 
69

 Roughneen D, op.cit (n1, ch1) Traveller site grants became independent of central Government’s overall 
resource allocations to LAs under section 173 of the Local Government and Housing Act 1989. 
70

 Ryder A (2015), op.cit (n1, ch1).  
71

 (1992) Sir George Young. Consultation Paper on Reform of the CSA 1968. Department of Environment; 
Goodman N (1995) Jackboot and the Beanfield. New Stateman and Society. Vol 8 (358) p 22. 
72

 Department of Environment News Release 1992. 
73

 The Act was introduced by a Conservative Government during John Major’s premiership. 



58 
 

  

 

 

rest.”
75

 Although the legislation was not aimed solely at addressing the problem of 

unauthorised encampments but rather took aim at many groups with an alternative 

lifestyle, including squatters and hunt saboteurs.
76

 Thus, it can be seen as an attempt to 

control those who refuse to fit into the mainstream settled communities. Particularly new 

Travellers were criminalised because they were seen as a threat to the social order 

because of their nomadic way of life, their refusal to be controlled and because their 

ideals were in direct opposition to the Conservative Government.
77

 Support for this 

argument can be demonstrated in the debate on the Act when Lord Avebury pleaded at 

length for a distinction to be made between traditional and new Travellers because in his 

opinion the new Travellers were the cause of the problems.
78

 Nonetheless the Act 

impacted upon all Travellers without distinction.  

 

Halfacree believes that the legislation aimed to control Travellers because of the 

widespread prejudice and hostility amongst the settled communities towards them and 

because those wider societal prejudices were reflected “by a political regime bent on the 

authoritarian creation of a single nation”.
79

 Travellers had trespassed, literally and 

philosophically, against the idea of the rural idyll which is idealised in the phrase 

‘England’s green and pleasant lands’. Hawes and Perez felt that the responsibility for the 

introduction of the Act lay with central Government since the majority of LAs were 

content to retain the duty on them and were not actively canvassing for a change.
80

 

Although since the majority of LAs were not actively abiding by the duty it is not 

surprising that LAs were not asking for the law to be changed.  

 

                                                                                                                                               
74

 Stone M (2011) Biopolitics and Movement: A History of Travellers and the Law. Liverpool Law Review. 
Vol 32(1) pp 49-63, p 57. 
75

 HL Deb 11 July 1994 Vol 556 cc1516-76 (1516); Klug F, Starmer K, Weir S (1996) Civil Liberties and the 

Parliamentary Watchdog: The Passage of the Criminal Justice and Public Order Act 1994. Parliamentary 
Affairs. Vol 49(4) pp 536-549; Campbell S (1995) Gypsies: The Criminalisation of a Way of Life? Criminal 
Law Review. pp 28-37; Goodman A (1995) The Criminal Justice and Public Order Act 1994. Capital and 
Class. Vol 2(2) pp 9-13.    
76

 Gilbert J and Pearson E (1999) Discographies, Dance Music, Culture and the Politics of Sound. London: 
Routledge; Webster L and Millar J (2001) Making a Living: Social Security, Social Exclusion and New 
Travellers. Bristol: Policy Press. 
77

 Christopher D (2003) Meanfields: New Age Travellers, The English Countryside and Thatcherism. 
Proquest Dissertations; Loveday B (2009) Ducking and Diving: Formulating a Policy for Police and Criminal 
Justice in the 1990s. Public Money and Management. Vol.14(3); Aubrey C and Shearlow J (2004) 
Glastonbury: An Oral History of the Music, Mud and Magic. London: Edbury Press referred to the Act as a 
“clampdown” on new Travellers at p 29.  
78

 HL Deb 11 July 1994 Vol 556 cc1516-76 when Lord Avebury argued that the State should support only 
traditional Gypsies and new Travellers must fend for themselves; Halfacree K H, op.cit (n19, ch1). 
79

 Halfacree K H, ibid. 



59 
 

  

 

 

In addition, to providing criminal powers for LAs to remove unauthorised encampments 

which are considered below, the legislation took away from the LAs the duty to provide 

sites and removed the central Government funding for site provision.
81

 The removal of 

the duty meant that the provision of any LA sites, limited as that had been, effectively 

ground to a halt. The removal of funding can be seen as an example of the failure of 

successive Governments to adopt a consistent long term strategy. One of the reasons 

given for removing funding was to reduce for LAs the high costs of providing sites but 

that argument holds little logic since LAs could access funding. In any case Morris and 

Clements contend that this belief was not based in fact but on an assumption that the 

costs were high.
82

  

 

Following the introduction of the 1994 Act Travellers reacted by buying land and taking 

their chances through the planning system although, given the vagaries of the planning 

system, that was not an effective solution.
83

 Planning constraints meant that the 

provision of private sites did not counterbalance the decline in LA provision. In fact, the 

repeal of the 1968 Act lead to the closure of some existing sites, according to the 

research of Kenrick and Clark.
84

 The Government issued guidance which imposed an 

obligation on LAs to provide suitable locations for sites in their development plans 

wherever possible and failing that to identify clear and realistic criteria for suitable 

locations.
85

 This was deemed to be an alternative to the duty but the guidance allowed 

LAs to set pitch numbers based on their own estimates and local knowledge without any 

form of intervention when they failed to do so.  

 

The underlying assumption was that Travellers would move into bricks and mortar and 

relinquish their way of life because the law had criminalised their existence.
86

 However, 

as O’Nions states, the legislation did not succeed in persuading traditional Travellers “to 
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abandon their traditions as they have a distinctive culture”
87

 and nor did it stop the 

emergence of new Travellers. The question then remained as to whether the new  

Labour Government, elected in 1997, would change the way that the State dealt with 

unauthorised encampments and whether it would adopt a more tolerant way of dealing 

with Travellers. 

 

6.  ‘Things can only get better…’ 

 

The incoming Labour Government insisted they were not anti-Traveller but that assertion 

was not borne out in practice. In fact, new Labour’s dislike of Travellers, particularly of 

new Travellers, can be illustrated by the comments of the then Home Secretary Jack 

Straw in 1999 when he protested that many Travellers “go burgling, thieving, breaking 

into vehicles, causing all kinds of trouble, including defecating in doorways” and they “are 

masquerading as law-abiding Gypsies”.
88

 His statements were supported by the Shadow 

Home Secretary Ann Widdicombe, who called this a “bold stance”.
89

 However, Susan 

Alexander of Friends, Families and Travellers (“FFT”) considered his comments 

promoted institutional racism in the highest levels of Government,
 
although no action was 

taken against him.
90

  

 

As Back et al contend, the Labour Government at best had a Janus like approach to 

assimilating minorities into the settled communities as they attempted to be all things to 

all people.
91

 The view that the Labour Government did little to positively assist Travellers 

is supported by Acton, who points out that they made no changes to the law to improve 

the situation.
 
In fact when the Conservative MP David Atkinson introduced a Private 

Members Bill in 2002, advocating a return to the statutory duty to provide sites along with 

a plan to create an independent Commission to monitor and provide guidance on the 

provision of adequate accommodation, the Bill was not supported by the Government.
92
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Instead they put their “faith in administering the existing law sensibly”
93

 by providing 

guidance to LAs but with no penalties if LAs failed to adhere to the guidance.
94

 

 

In July 2002 the Labour Government even proposed stronger powers to deal with 

Travellers when they signalled their intention to introduce new Police powers in the Anti 

Social Behaviour Act 2003.
95

 This was challenged, to no avail, by Lord Avebury, who in 

June 2003 asked if instead the Government would accept the recommendations of Niner 

“that there should be a clear, widely understood policy on accommodation, so that 

Travellers, have a secure base to which they can return if they are nomadic, and where 

they can remain permanently if they wish to settle down”.
96

  

 

However, there was some recognition of what Home described as a “deteriorating 

situation”
97

 for the Labour Government initiated a major review in 2004, which included a 

report by the Commission for Racial Equality (“CRE”) recommending that the statutory 

duty be reinstated.
98

 The Government, however, ignored the recommendations and the 

1994 Act remains in force. As a balance, the Labour Government did reintroduce 

investment in sites through the Homes and Communities Agency and provided 

incentives for LAs to build new sites under the new homes bonus.
99

 

 

New Labour also introduced the Housing Act 2004 which, at least officially, 

acknowledged that Travellers have a particular form of housing need which was not 

being properly understood or addressed at the time.
100

 Section 225 provided for the 

periodic review of housing needs, including needs in respect of the provision of sites, and 

LAs were required under section 87 of the Local Government Act 2003 to produce a 

strategy of the needs identified.
101

 Home referred to the changes introduced by the 2004 

as “significant”
102

 and Greenfield believed it would “eventually deliver an increased 
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number of sites within each locality”.
103

 That view now appears to have been overly 

optimistic for there was little other action taken by the Labour Government to address 

directly the issue of unauthorised encampments.
104

 Nor does it seem clear how their 

failure to provide more sites aligned with their other initiatives such as “Decent Homes for 

All” and “Cohesive and Sustainable Communities”.
105

 The 2004 Act was simply another 

means of regulating the provision of accommodation for Travellers and their way of 

life.
106

 

 

7. The backlash against Travellers from 2010 

 

Following the 2010 election of a Coalition Government and the subsequent Conservative 

Government in 2015, further legislation was introduced to control Travellers. To provide 

some context to this development, the Conservatives in the 2005 general election 

campaign had stated they would clamp down on the supposed abuse by Travellers of 

the planning system and the problems of unauthorised encampments. They promoted a 

tougher approach, even suggesting that human rights legislation should not be adhered 

to in the case of Travellers.
107

 Of particular significance were the comments of Michael 

Howard MP, who, following a visit to Dale Farm in March 2005, said that the 

Conservative Party would develop a new legal and policy framework on Travellers, one 

strand of which would be the further criminalisation of trespass.
108

 Although the 

Conservatives lost the 2005 election, their plans for taking a harder line were only put on 

hold until February 2010 when they reiterated their intention to create a new criminal 

offence of intentional trespass, similar to that in the Republic of Ireland, albeit to date 

they have not done so.
109
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This thesis supports the contention that the election of the Coalition Government in 2010 

was followed by a political shift of opinion further against Travellers with the Government 

seemingly willing to accept criticisms concerning breaches of the Travellers’ human 

rights.
110

 Tyler presents, as an example, the opposition to Dale Farm which was “incited 

and orchestrated within the Conservative Party”.
111

 The tougher attitude can be 

demonstrated by the Coalition Government establishing a Ministerial Working Group for 

Gypsies and Travellers, under the chairmanship of Eric Pickles MP, which refused to 

take any input from Traveller organisations, an action which casts doubt on their 

willingness to engage fully with all stakeholders.
112

 This negative attitude towards 

Travellers is also reflected in the development of the tougher Government guidance 

published from 2010 onwards, considered below.
113

 

 

Ryder considers that these changing attitudes stemmed from the promotion of the notion 

of the ‘Big Society’, developed by David Cameron. One of the objectives of this policy 

initiative was to take powers from LAs and to give them to local neighbourhood groups, 

since the State was deemed to be too large, bureaucratic and inept at tackling social 

problems.
114

 However, Sokhi-Bulley considered that the initiative was really aimed at 

governing behaviour by “instilling the core values of responsibility and a sense of 

community”.
115

 For underpinning the notion of the Big Society was the idea that 

citizenship was “conditional on responsible and ethical behaviour,”
116

 or at least those 

standards of behaviour approved by the State. 

 

These ideas lead to the much heralded Localism Act 2011 (“2011 Act”), described as key 

to the Coalition Government’s reform programme.
117

 The Minister of State for 

Decentralisation, Greg Clark MP, stated that the new Act would be “an enduring 
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legislative foundation for a new, decentralised Britain”
118

 with LAs focusing on local 

priorities and having fewer restrictions because concerns about claims of ultra vires 

claims would disappear with the provision of a general power of competence.
119

  

 

The 2011 Act made some changes of relevance to Travellers which included giving LAs 

greater freedoms to develop their housing allocation policies. Although LAs were advised 

that the private development of Traveller sites should be a key component, but many 

LAs simply ignored that guidance.
120

  Also of relevance the Act abolished the Members 

Standards Board, allowing LAs to devise their own regimes to govern propriety, but this 

change weakened LAs’ ability to prevent Members from making negative assertions 

about Travellers.
121

 The legislation also made it more difficult to obtain retrospective 

planning permission which is one of the main ways Travellers obtain planning 

permission, for private sites.
122

 Particularly of concern to Travellers the legislation swept 

away the regional strategic tier and gave direct control of site provision to LAs.
123

 The 

claim was that LAs were best placed to understand the needs of their communities but 

the regional spatial strategies had put pressure on LAs to make adequate provision for 

Travellers sites.
124

  

 

Following the introduction of the 2011 Act, there were concerns that localism may be 

“ambushed by nimbyism”
125

 to oppose the provision of sites. This nimbyism, Erfani-

Ghettani claimed, would allow local people and LAs to bully powerless groups.
126

 Those 

fears were voiced by Ryder who argues that localism could be equated with parochialism 
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and this would facilitate “obstructionism…leading to a continuing shortfall of sites.”
127

 

Those fears, however well founded, have not been realised because the Act has made 

little difference in practice as there was no transference of power to local communities. 

Rather, as Loughlin suggests, “centralising forces have shattered the central/local 

compact.”
128

 Since its inception the Act has been viewed in some quarters with 

“considerable scepticism”
129

 because without more financial resources LAs are unable to 

exploit their new freedoms.
130

 Whilst LAs are dependent upon central Government, the 

dominant theme remains a centralist culture rather than localism.
131

 Ironically a paradox 

has arisen because of the recent financial constraints which means that there is an 

increasing use by LAs of shared services, which has in turn moved them further away 

from local communities towards larger organisational structures.
132

 The Big Society was 

just another way of calling for a smaller State as a means of saving money and 

centralism remains the dominant theme.
133

 

 

There is no cogent evidence that there is more opposition to Travellers sites as a result 

of the introduction of the Act, rather there has always been opposition and no doubt 

there always will be.
134

 The impact of the 2011 Act on LAs and their relationship with 

Travellers has been very limited and essentially a “damp squib”
135

 which is reflected in 

John’s argument that the commitment to localism was shallow.
136

 

 

Further legislation which impacted on the relationship between Travellers and LAs was 

the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (“2012 Act”), which 

restricted public funding and had a detrimental impact upon many disadvantaged 
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groups.
137

 Prior to the 2012 Act, Travellers could at least theoretically obtain civil legal 

aid to defend possession proceedings but the effect of the changes was that, whilst loss 

of home is still covered, it excluded from that definition trespassers.
138

 Restrictions to 

public funding were designed to deliberately exclude Travellers as demonstrated by the 

Secretary of State for Justice’s statement that providing legal aid funding for eviction 

matters was not “a justifiable use of taxpayers’ money” for trespassers like Travellers.
139

  

 

In addition, legal aid for judicial review was limited which has restricted Travellers ability 

to contest their removal from unauthorised encampments.
140

 There remains the 

possibility of exceptional funding for judicial review actions but to date only one 

application, under the heading of housing law has been approved, so this safety net is an 

illusion.
141

 The Government argued that the changes arose out of the need to cut the 

costs arising from judicial review applications which had expanded far beyond the 

original intentions, although that claim is contested.
142

 There have been calls for the 

Government to reconsider the cuts, for without access to public funding many Travellers, 

like many members of the settled communities, are unable to challenge LAs.
143

  

 

Harlow and Rawlings have pointed out that those who emphasis an individual’s basic 

rights favour extensive powers of judicial review.
144

 For, as Lord Howarth of Newport 

states “if judicial review is not available to engage a challenge to wrongful decisions by 

the State or its agencies we move away from a liberal constitution and toward executive 
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absolutism”.
145

 As well as the positive impact for the individual complainant, Jacquot et al 

argue that strategic litigation applies pressure on the State to change its policies and 

helps builds links between Travellers.
146

 Some studies have found that judicial review 

applications can have a positive influence on LAs. For example, research by Sunkin et al 

shows a positive correlation, although the reasons for this are not clear.
147

  For most LAs 

judicial reviews in this area are a rare challenge but the threat of proceedings may 

prompt some to reconsider a decision.
148

  

 

However, from the perspective of LAs judicial review cases are unsurprisingly not 

regarded as an effective driver of change and they can have a negative impact because 

they lead LAs to act defensively. The courts are only one of a number of constraints on 

LAs, and not the most important, and do not affect wider changes in the LAs 

performance. Many LAs argue that defending applications distracts from their work with 

those in need and their limited resources would be better spent addressing those needs 

rather than on paying lawyers’ fees. Harlow addresses the unease around campaign 

groups taking litigation supposedly on behalf of an individual but really to forward a 

cause, as she argues it allows “the campaigning style of politics to invade the legal 

process”.
149

 Harlow argues that it is crucial to recognise the differences between politics 

and law, however it is suggested that, although there are differences between the two 

concepts, they cannot always clearly be divorced particularly in the area of administrative 

law.
150

 

 

Another example of the increasing controls being placed upon Travellers, with the 

evident desire to prevent them from travelling, was the introduction of the Anti-Social 

Behaviour, Crime and Policing Act 2014 (“2014 Act”).
151

 These controversial new powers 

include Public Spaces Protection Orders (“PSPOs”), which place controls on the use of a 
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space and everyone within it.
152

 The stated purpose of a PSPO is to deal with a 

particular nuisance in a specific area that is detrimental to the local community’s quality 

of life.
153

 Some LAs have introduced PSPOs aimed at unauthorised camping, although 

the LAs acknowledge that they may not affect the removal of unauthorised 

encampments.
154

 Rather they are seen as setting the tone by indicating to Travellers that 

they are not welcome
 
and ensure the local settled communities believe that the LA is 

taking action.
155

 The first LA to directly target Travellers by the introduction of a PSPO, 

prohibiting the occupation of caravans, vehicles and tents on particular areas of land, 

was Brighton and Hove City Council, although the LA denies it is aimed at Travellers.
156

 

The LA argues that this was justified and proportionate by pointing to the previous anti 

social behaviour of Travellers and the fact that a new site would be open before the 

PSPO was effective which would act as a counterbalance.
157

    

 

PSPOs have been widely criticised for creating a confusion of criminal offences because 

they are often poorly drafted.
158

 O’Brien complains that they have created an 

“environment where the solutions to complex social problems are enforcement based as 

opposed to preventative,”
159

 although this could be said about many criminal offences. 

The Equality and Human Rights Commission (“EHRC”) agree that PSPOs do not 

address the root cause of unauthorised encampments but subject Travellers who wish to 

pursue a nomadic lifestyle to yet another criminal sanction.
160

 PSPOs raise complex 

questions from an equalities and human rights perspective but it is too soon to know 

what their impact on unauthorised encampments will be.  
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The 2014 Act also replaced Anti-Social Behaviour Orders (“ASBOs”) with Civil 

Injunctions (“CIs”), although they operate in a similar manner.
161

 Some LAs had obtained 

ASBOs prohibiting camping against Travellers on unauthorised encampments. For 

example, North Yorkshire County Council obtained such an ASBO in August 2005.
162

 

Although the LA publicly stated that the action had been a success, the case was costly, 

time consuming and there were several breaches of the Order.
 
The Government claimed 

that they were “particularly useful in the Gypsy and Traveller context because they can 

be specifically tailored to address the particular problem, and could apply nationally if 

justified” and the same is arguably true of CIs.
163

 CIs can be seen as yet another legal 

control forming part of a pattern and, as Cemlyn argues, an ideological device “geared to 

managing groups perceived as marginal and troublesome”.
164

 However, whether LAs will 

resort to the use of CIs to remove Travellers from unauthorised encampments remains to 

be seen. 

 

8.  A critique of current legal powers 

 

Prior to considering the current legal powers, the chapter will next put the law into context 

by examining the powers of the Police and the steps LAs take before action with a focus 

on toleration decisions. Whilst chapter two questioned the value of the concept of 

tolerance this chapter explores what factors LAs take into consideration when such 

toleration decisions are made.
165

 

 

First, it is crucial to examine the powers available to the Police under the 1994 Act 

because, when an unauthorised encampment is established, the LA will request the 

Police to remove it.
166

 Naturally, LAs would prefer the Police to use their powers because 
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it saves LAs resources and means a swifter resolution without recourse to the courts. 

However, the Police consider unauthorised encampments to be primarily a matter for 

LAs who should take the lead.
167

 Hence, there is a passing of responsibility between 

public bodes with each body concerned to protect its scarce resources.  

 

8.1 Police powers, Travellers and unauthorised encampments 

 

The law has allowed the Police draconian powers to remove unauthorised encampments 

which provide Travellers with little protection, although this thesis, along with previous 

research, suggests that the Police are frequently loathe to employ these powers.
168

  

 

Before using their powers the Police are obliged to take account of humanitarian 

considerations but for both the Police, and as will be shown below the LAs, consideration 

of humanitarian issues or welfare needs are often cursory amounting to little more than a 

tick box exercise.
169

 This is primarily because the decision makers in both bodies are 

under considerable pressure from the settled communities to use their powers quickly.
170

  

 

Section 61 of the 1994 Act allows a senior Police Officer, who must be present at the 

unauthorised encampment, the ability to give those trespassing on land a removal 

direction if there are two or more persons trespassing on the land.
171

 The Officer must 

reasonably believe that the occupier of the land has already taken reasonable steps to 

ask them to leave and the leading case on that point is R (Fuller) v Chief Constable of 

the Dorset Constabulary and Secretary of State for the Home Department.
172

 In this case 

the LA had agreed to tolerate the unauthorised encampment on their land until a certain 

date, but following allegations of assault by the Travellers, the Police reacted by issuing 

a section 61 direction, even though the time limit given by the LA had not expired. The 
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Court held that the direction was not valid because the LA’s permission for the 

encampment was still operative and criminal offences should be tightly construed.
 
The 

Police may only use this power if those trespassing have between them six or more 

vehicles, or in the alternative they reasonably believe there has been damage to land or 

property, or threatening, abusive or insulting words or behaviour. The power allows the 

Police to direct the Travellers to leave the land as soon as reasonably practically and not 

to re-enter the land for the next three months.
 
Failure to comply with such a direction can 

result in arrest without a warrant, and/or the impoundment of vehicles.
173

  

 

A criticism of this power arises in those circumstances where a particular Traveller has 

caused damage or been anti social but the Police issue a direction against the whole 

group. Travellers’ supporters insist that action should be taken only against the particular 

individual, as would be the case for those in the settled communities, rather than against 

the whole group.
174

 For LAs the main difficulty is that this power only allows the Police to 

remove the Travellers from the land they are on and not the entire LA area, thus they 

may simply move to another piece of land in their area and the cycle continues.
175

 

 

The other power, sometimes available to the Police, is contained in section 62A of the 

1994 Act, which allows a senior Police Officer to direct Travellers to leave the land, and 

to remove any vehicle or other property, if there is an alternative site available. There 

should be a suitable pitch available on a relevant caravan site within the same LA area, 

or within the same county if it is a two-tier LA area.
176

 Further this power may only be 

used if there are at least two people trespassing on the land, with at least one vehicle, 

they have a common purpose to reside there, and the occupier has asked the Police to 

remove them.
177
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The Police are constrained by the lack of sites but when they are available this power 

has provoked considerable controversy because some Officers are content to use the 

power even if there are not enough pitches on the site for all the Travellers in a group.
178

 

They interpret the relevant part of the power, “if there is a suitable pitch on a relevant 

caravan site for that caravan or each of those caravans,”
179

 to mean that only one of the 

Travellers needs be offered a pitch. There is no case law on this point but it is contested 

that it not a valid interpretation. It means LAs can keep one pitch permanently available 

so the Police can use this power, which is a cynical arrangement difficult to regard as 

being within the spirit of the legislation or Government guidance.
180

  

 

There are statutory defences to both offences if Travellers can show that they were not 

trespassing on the land, or not intending to reside there. So, for example, they may 

argue that they were just stopping to repair a vehicle, or have a reasonable excuse for 

failing to leave the land as soon as reasonably practicable. In reality, these are weak 

defences for the threat of arrest or impoundment of their home inevitably means 

Travellers leave as directed.
181

 They can raise a public law defence by way of a judicial 

review if the Police fail to take into account a relevant matter but that action is very rarely 

taken. 

 

From the LAs’ perspective, the Police do not use their powers frequently because they 

do not consider the primary duty to be theirs. It appears to be the case that, consistent 

with the Right to Roam research, there is “a marked reluctance by many police forces to 

use (the 1994 Act) due to its extremely draconian nature”.
182

 In addition, the Police are 

keen to avoid trouble and therefore they appear to accommodate unauthorised 

encampments.
183

 This view is supported by James, who believes the Police are more 

                                            
178

 Ryder A and Greenfields M, op.cit (n3, ch1); Ryder A (2012), op. cit (n3, ch1. 
179

 Section 62A 2(d) 1994 Act. 
180

 (2005) Supplement to Managing Unauthorised Camping: A Good Practice Guide. London: ODPM p 4 
“efforts should be made to find suitable pitches that would enable the unauthorised campers to remain 
together”. 
181

 James Z (2004) New Travellers, New Policing? Exploring the Policing of New Traveller Communities 
under the Criminal Justice Public Order Act 1994. Proquest Dissertations Publishing; James Z (2006) 
Policing Space. Managing New Travellers in England. The British Journal of Criminology. Vol 46 (3) pp 470-
485; James Z (2007) Policing Marginal Spaces: Controlling Gypsies and Travellers. Criminology and 
Criminal Justice. Vol 7.  
182

 Roughneen D, op.cit (n1, ch1) p 77. 
183

 Waddington P A J, op cit (n66). 
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interested in “pragmatic concerns”
184

 than in applying the strict letter of the law.  LAs are 

also critical of the lack of consistency between Police authorities, although variations are 

inevitable because each Police authority has a different political agenda dependent upon 

reacting to local issues.
185

   

 

However, it is argued that the Police are increasingly concerned with democratic values 

and the wishes of the settled communities particularly following the introduction of Police 

and Crime Commissioners, rather than in retaining their historic independence from 

political interference, but this thesis would contend that the Police have always been 

influenced by external pressures.
186

   

 

 

8.2 LA pre- action steps: Consideration of toleration 

 

Tolerance was critiqued in chapter two as being too weak and vague a concept to assist 

Travellers against the power of the State, since the principle does nothing to address the 

fundamental inequalities in society.
187

 LAs seldom tolerate unauthorised encampments 

because they are focussed on reflecting the wishes of the majority and their dislike of 

Travellers; for as Walker argues society struggles to accommodate different groups.
188

 

This dislike of difference is evident for, even before Travellers arrive in an area, most 

LAs take steps to protect public land from unauthorised encampments, by bunding and 

erecting bollards, even though they accept that it is impossible to protect all public land 

because by its very nature the land must be accessible.
189

   

 

                                            
184

 James Z (2004), op.cit (n179) p 161; Coxhead J (2007) The Last Bastion of Racism? Gypsies, 
Travellers and Policing.  London: Trentham Books. 
185

 Lister S (2013) The New Politics of the Police: Police and Crime Commissioners and the ‘Operational 
Independence’ of the Police. Policing: A Journal of Policy and Practice. Vol 7(3) pp 239-247; 
Commissioners were introduced on 15 November 2012 by the Police Reform and Social Responsibility Act 
2011.  
186

 Zakana F (2004) The Future of Freedom: Illiberal Democracy at Home and Abroad. London: W W 
Norton p 160; Wood D A (2016) The Importance of Liberal Values Within Policing: Police and Crime 
Commissioners, Police Independence and the Spectre of Illiberal Democracy. Policing and Society. Vol 26 
(2) pp 148-164. 
187

 Broglio F M, op.cit (n91, ch2); Bronner S E (2014) The Bigot: Why Prejudice Persists. New Haven: Yale 
University Press. 
188

 Walker N (2002), op.cit (n113, ch2). 
189

 This was reflected in the information on LAs websites viewed in August 2016.  
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In making their decisions LAs are provided with Government guidance, which does not 

have statutory force, but does carry considerable weight.
190

 This was confirmed by 

Sedley J in the leading case of R v Lincolnshire CC ex parte Atkinson, R v Wealden DC 

ex parte Wales, R v Wealden DC ex parte Stratford,
191

 who stated that the guidance was 

a “material consideration in the public law sense that to overlook (the guidance) would be 

to leave relevant matters out of account and so jeopardise the validity of any consequent 

step”.
192

 The importance of the guidance was reiterated by Lord Neuberger in Secretary 

of State for Environment, Food and Rural Affairs v Meier, who commented that a “failure 

to comply with non statutory guidance would be unlikely to render a decision unlawful, 

although failure to have regard to the guidance could do so”.
193

 

 

Until recently, the guidance had advised a tolerant approach, albeit in certain limited 

circumstances.
 
For instance, LAs are advised by the 2006 guidance to take a non-

confrontational approach, as “every effort should be made to avoid forced evictions 

where possible”
194

 and to consider toleration if the unauthorised encampment is not in an 

unsuitable place.
195

 The guidance gives some examples of when Travellers may be 

tolerated, including if there is an advanced pregnancy or ill health.
196

 Occasionally LAs 

may allow a Traveller and their immediate family to remain but not the whole group, 

which reflects a cultural clash between Travellers and LAs as to what constitutes ‘family’ 

and this difference of perspective is a common point of contention.
197

 This emphasis on 

tolerance within the guidance can also be demonstrated in the advice given to LAs to 

consider providing basic amenities such as toilets, skips for rubbish and drinking water.  

                                            
190

 Following the 1994 Act the Government also introduced guidance initially in the Department of 
Environment Circular 18/94 Gypsy Sites Policy and Unauthorised Camping which stressed the need to take 
account of welfare consideration. This was replaced in 1998 by the Department of Environment Transport 
and the Regions Good Practice Guide: Managing Unauthorised Camping. This was replaced by the (2004) 
Guidance on Managing Unauthorised Camping. London: ODPM. The 2004 Guidance was supplemented by 
further guidance issued by the (2006) Guide to the Effective Use of Enforcement Powers - Part 1 
Unauthorised Encampment and the (2010) Guidance on Managing Anti-Social Behaviour related to Gypsies 
and Travellers. London: DCLG. Then further guidance was issued in (2013) Dealing with Illegal and 
Unauthorised Encampments. A Summary of Available Powers. London: DCLG which was re-issued in 
March 2015. 
191

 R v Lincolnshire CC ex parte Atkinson, R v Wealden DC ex parte Wales, R v Wealden DC ex parte 
Stratford [1996] 8 Admin LR 529 which is generally referred to as the Wealden case. 
192

 ibid, Sedley J at para 535. 
193

 Secretary of State for Environment, Food and Rural Affairs v Meier [2009] UKSC 11, Lord Neuberger at 
para 89. 
194

 (2006) op.cit (n11, ch1), p 40. 
195

 An unsuitable location could be near a busy road, or on a polluted site, on a Site of Special Scientific 
Interest, a local nature reserve, within a National Park or on school premises. 
196

 (2004) op.cit (n23, ch1)  
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Since 2004 the guidance to LAs has operated by supplementing rather than replacing 

the previous guidance but this profusion and overlapping of guidance is confusing for 

LAs because the recent guidance on toleration is at variance with the previous 

guidance.
198

 There was a clear change of direction in the guidance from 2013 when LAs 

were told that they should be tougher on unauthorised encampments.
199

 Whilst the 

earlier guidance advocates toleration, the most recent literature from central Government 

promotes decisive and swift action against unauthorised encampments and advises LAs 

not to “gold plate” Travellers’ equalities and human rights.
200

 The Conservative 

Government had attempted to simply replace the previous guidance by the 2013 

guidance but that attempt was successfully challenged and the pre 2013 guidance was 

swiftly reintroduced. These attempts by central Government to interpret and advise LAs 

on the law demonstrate the close links between law and politics.
201

  

 

LAs in addition to taking account of the guidance have their own policies on how to deal 

with unauthorised encampments. There is no legal requirement for LAs to have a policy 

but it is recommended that they produce one to avoid a reactive approach.
 202

  Research 

for this thesis revealed that the vast majority of LAs in England, with responsibilities for 

unauthorised encampments, had policies.
203

 Such policies should be consulted on widely 

and where possible with Travellers themselves but consultation varies across the LAs.
204

 

Evidently most LAs had not directly consulted with Travellers and therefore this research 

found most policies on unauthorised encampments referred only to very limited 

circumstances in which they would be tolerated. This is explored further in chapter six 

below.  

 

                                                                                                                                               
197

 Acton T, op.cit (n3, ch1); Acton T and Hayes M (2007) Travellers, Gypsies and Roma: The Demonization 
of Difference. Newcastle: Cambridge Scholars Publishing. 
198

 (2013), op.cit (n113) 
199

 ibid. 
200

 Covering letter to LAs to  with ibid. 
201

  Altman A, op.cit (n72, ch1); Boyle J (1994) Critical Legal Studies. New York: New York University Press; 
Hunt A (1986), op.cit (n67, ch1); Hunt A (1987), op.cit (n67,ch1); Kelman M (1987) Against Liberal Ideology: 
A Guide to Critical Legal Studies. Massachusetts: Harvard University Press. 
202

 The Community Law Partnership commented it was very rare for a LA not to have a written policy, 
viewed on CLP website 3 May 2016; (2004) Guidance on Managing Unauthorised Camping. London: 
ODPM. 
203

 LA websites viewed in August 2015. 
204

 Importance of consultation was emphasised in CRE (2006),op.cit ( n6, ch1) and EHRC (2009), Gypsies 
and Travellers, op. cit (n7, ch1); in the survey of LA policies it was difficult to know how many LAs had 
consulted Travellers since most simply stated they had consulted widely. 
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Before making a decision as to whether or not to tolerate the unauthorised encampment, 

an important consideration LAs should take into account is the welfare needs of the 

Travellers.
205

 The Wealden case clarified that LAs should make enquires as to their 

welfare
 
because their removal impinges on a fundamental need, which is the need for 

shelter with at least a modicum of security.
206

 LAs should undertake a welfare check with 

the Travellers to evaluate their housing, educational, and medical needs in line with their 

obligations under various statutes, including the Children Act 1989 and the Housing Act 

1996.
 
LAs should make reasonable and meaningful efforts to obtain this information but 

if Travellers refuse to engage the LA can make a decision on the information known to 

them at the time. There is no prescribed format for these checks but LAs are advised to 

keep an audit trail, despite legal challenges being rare.
207

 Most LAs accept that welfare 

checks should be undertaken regardless of the method of removal of the unauthorised 

encampment, although it had been argued that LAs were not obliged to take account of 

welfare needs if they used their civil powers of possession which are in rem.
208

 This 

attempt to limit the need for LAs to consider their statutory duties is illustrative of LAs’ 

attitudes towards Travellers and their desire to take the quickest route to remove them. 

 

In particular, the welfare checks form part of the process of ensuring that the powers 

given to LAs to remove Travellers must be interpreted so as to be compatible with the 

Human Rights Act (“HRA 1998”) and LAs duties under the Equality Act (“EA 2010”), at 

least in theory.
209

 In theory, once the LAs have considered the Government guidance, 

their own policy and the results of the welfare checks they should decide whether to 

tolerate the unauthorised encampment or take action to remove it. Even if the LAs 

consider the Travellers’ needs, they also take into account the effect of the unauthorised 

encampment on the settled communities. Thus the balance inevitably tilts towards those 

who elect the Members of the LA and this, coupled with the need for LAs to control those 

who refuse to play by their rules, means that toleration is rare. Various explanations or 
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 Johnson C, op.cit (n105). 
206

 The Wealden case held a direction made under section 77 1994 Act would not be not valid if the LA had 
failed to consider their duties in relation to welfare, housing, health and education before they made a 
direction. At the time of the case, the Court stated that LAs needed to comply with DOE Circular 18/94 
which was replaced with the Guidance to LAs in 2004 (paras 5.12, 5.19, 5.20) and 2006 (para 65).   
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 Johnson C and Willers M (2007) Gypsy and Traveller Law. London: LAG 
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 R v Leeds City Council ex p. Malone [1999] 31 HLR 552, held that the Guidance should apply to civil 
possession cases as well as criminal cases. It had been argued in R v Brighton and Hove Council ex parte 
Marmont [1998] EWHC Admin 3 that the courts should be slow to allow the Travellers’ welfare needs to 
defeat the LA’s claim in rem. 
209

 Those issues are considered in subsequent chapters. 



77 
 

  

 

 

justifications are offered for this lack of tolerance including the unauthorised 

encampment being in an unsafe place or damaging to the environment. 

 

This research found that an explanation offered by LAs was that if Travellers were 

tolerated they could claim Article 8 of the ECHR was engaged.
 
Naturally LAs will take 

care not to allow potential defences to thwart any legal action and this is an example of 

how human rights can actually work against Travellers’ interests.
210

 In a similar way 

some LAs also fear that if they tolerate an unauthorised encampment it may give rise to 

the argument they have given the Travellers a licence. This issue was considered in 

Steward v Kingston Upon Thames,
211

 where the appellant, a new Traveller, had given up 

her tenancy and taken up travelling, claiming that she had a strong aversion to 

conventional housing. The LA argued that it had no duty to house her because she had 

made herself intentionally homeless whilst the appellant argued that by staying on an 

unauthorised encampment she had broken the connection to her previous tenancy. The 

appellant’s argument was that after one month on an unauthorised encampment the LA 

had permitted or licensed the encampment and it had become her settled residence.
212

  

Buxton LJ held there were no fixed time limits for when an unauthorised encampment 

could be said to be licensed since it was a question of fact and degree but in this case 

found the encampments had been “unauthorised and precarious”
213

 and the appeal was 

dismissed. The Court was scathing of the argument that a licence had been granted and 

in any case it is argued that the concerns of LAs are unwarranted for even if a licence 

had been created, a bare licence can be easily and quickly ended.  

 

 

8.3 A critique of the powers available to LAs 

 

There are several powers that LAs may use when dealing with unauthorised 

encampments but the research has consistently confirmed that on the vast majority of 

occasions they use either their criminal powers under the 1994 Act, or their civil powers 

                                            
210

 Further considered in chapter five. 
211

 Steward v Kingston Upon Thames [2007] EWCA Civ 565. 
212

 This argument was based of the dictum of Jackson J in R (O’Donohue) v Brighton and Hove DC [2003] 

EWHC 129. 
213

 Steward v Kingston Upon Thames [2007] Buxton LJ at para 10.  
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under the Civil Procedure Rules Part 55 (“CPR 55”).
214

 This section examines and 

critiques those powers and focuses on the increasing use of injunctions. It supports 

Mulcahy et al’s contention that there is little protection offered to Travellers to prevent 

their removal since the law supports LAs.
215

 Travellers are over regulated but under 

supported by the LAs who are primarily concerned with regulating their behaviour within 

a specific spatial context.
216

 This approach is taken as many LAs believe they need to 

discipline Travellers’ ‘disorderly’ way of life in order to protect the settled communities but 

this approach is not working since the attempts at control by LAs are undermined by the 

unpredictable nature of nomadism.  

 

 

8.3.1 Criminal powers of LAs 

 

The criminal powers most used by LAs to remove Travellers from unauthorised 

encampments are contained within sections 77 and 78 of the 1994 Act.
217

  

 

Under section 77, LAs can direct unauthorised campers to leave land within their area.
218

 

This power is available whether the trespass is on LA or privately owned land but most 

LAs will not involve themselves in unauthorised encampments on private land.
219

 The 

power only applies if there are vehicles involved so, if the Travellers live in tents, the LA 
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 Johnson C and Willers M, op.cit (n205); Geary R and O’Shea C, op.cit (n26); Vincent-Jones P, op.cit (n 
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 Mulcahy A, op.cit (n 26, ch2); Kabacknik P (2010), op.cit (n1, ch1). 
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 Herbert S (1997) Policing Space. Minneapolis: University of Minneapolis Press p 13; James Z (2004), 
op.cit (n179), p 158. 
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by the Local Government Act 1972 section 235. In 2013 the Government in an effort to encourage LAs to 
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forfeiture of any such property on conviction, in (2013) Dealing with Illegal and Unauthorised Encampments. 
A Summary of Available Powers. London: DCLG. However, byelaws lack teeth, (2006f) Local Authority 
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must use another route.
220

 Once the LA decides that the Travellers will not be tolerated 

they issue a Notice of Direction (“the Notice”) which tells them to leave the land and to 

remove their vehicles as soon as practicable, which is normally within 24 hours. 

 

If the Notice cannot be personally served it should be fixed in a prominent position on 

every vehicle and on the land.
221

 It is sufficient to address it to “all occupants” rather than 

named individuals, which is useful since it is often difficult to obtain Travellers’ names. In 

the Wealden
222

 case it was held that a Notice only applied to people who were on the 

land at the time it was served therefore if more Travellers move onto the land after 

service another Notice should be given to the newcomers. One of the problems for LAs 

is that it is often difficult for them to decide when to issue a Notice for they may be 

uncertain whether more Travellers will arrive and that can be costly as more summonses 

need to be issued if new Notices are served.
223

  

 

The failure to leave by the time stated on the Notice renders the Travellers liable to 

prosecution but that is not the usual course of action.
224

 
 
Instead, if they fail to leave, the 

LA will apply to the Magistrates Court to issue a summons for a Removal Order. Once 

the summons has been issued and served, the Travellers should be given reasonable 

notice of the hearing in case they wish to attend. The 2006 Guidance suggests “a 

hearing in the Magistrates Court (can be) set for later in the day on which the summons 

is served, or on the following working day”,
225

 which does not allow much time for the 

Travellers to find legal representation, consider a defence or even to attend the hearing.   

 

There is a statutory defence to the failure to leave as directed if the Travellers can, for 

example, show that the failure was due to illness, mechanical breakdown or other 

immediate emergency.
226

 Evidently, these are limited and not even defences in the true 

sense since they merely delay the removal. In any case, they are only available once a 

Traveller has refused to leave the land and is willing to risk the confiscation of their 
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221

 Section 79 1994 Act. 
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 R v Lincolnshire County Council ex p Atkinson and R v Wealden District Council ex parte Wales [1996] 8 
Admin LR 529.  
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 It costs the LA £226 to have a summons issued, as of January 2018.   
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 Under section 77(3) 1994 Act; Section 78 1994 Act provides for the making of Orders for removal of 
persons, their vehicles and any other property unlawfully on the land. 
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 (2006), op.cit (n11, ch1), at para 39. 
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 Section 77(5) 1994 Act.  
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home. That threat leaves them in a weak position in terms of challenging any flaws in the 

LA process.  

 

The decision to serve a Notice is a matter for the LA and the only way to question the 

reasonableness of that decision is by judicial review. The Magistrates’ must grant the 

Removal Order unless there has been non-compliance with the requirements of the 

legislation. This principle was established in R v Wolverhampton Metropolitan Borough 

Council, ex p Dunne,
227

 and illustrated in Shropshire CC v Wynne.
228

 In Wynne the 

Magistrates’ were sympathetic to the Defendant, who had been on the unauthorised 

encampment for some time and was causing no nuisance, because they held it was 

unreasonable to make a Removal Order. On appeal the High Court held Magistrates’ 

have only a strictly limited discretion to refuse to make a Removal Order. For example, 

they could if an acceptable undertaking was made to the court that the unauthorised 

campers would leave by a certain time.
229

  Arguably, the Magistrates’ can also refuse if 

there has been an abuse of process by a LA, as they can with any criminal offence, 

although that is a largely theoretical possibility.
230

 The Magistrates’ lack of powers to 

intervene demonstrates the deference shown by the courts to LAs.
231

 

 

When the court makes a Removal Order the LA cannot evict the Travellers until they are 

given at least 24 hours notice.
232

 The Order is then usually enforced by LA Officers, 

although if considered necessary the Police will attend in case there is a breach of the 

peace.
233

 The Travellers cannot return to the same piece of land within three months and 

if they do so or if they wilfully obstruct their removal, they commit a criminal offence.
234
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Given the time scales between the service of Notice, the service of the summons and the 

Removal Order becoming effective, if a LA acts promptly and just as importantly if they 

can secure a hearing slot, then Travellers can be removed from an unauthorised 

encampment in less than two weeks, although many LAs still consider that timescale to 

be too long.
235

 The main problem for the LAs is not removing Travellers but them moving 

to another piece of land in the area so the process has to begin again.  

 

 

8.3.2 Civil powers  

 

This section considers and critiques the civil powers available to LAs to remove 

Travellers and contends that, like the criminal courts, the civil courts virtually 

automatically order their removal to protect the rights of LAs. It demonstrates that, 

although the courts have curtailed expansive possession Orders (“Orders”) on the one 

hand, on the other hand they have been content in recent years to permit the 

development of wide ranging pre-emptive injunctions.
236

  

 

8.3.2a Possession Claims 

 

The most common form of civil action to remove unauthorised encampments is a 

possession claim, for landowners including LAs have a right to obtain possession against 

those who are trespassing on their land.
237

 The action is available to protect the LAs’ 

right to the physical occupation of their land against those who are wrongfully interfering 

with it and the claim is made for the recovery of land which is occupied by Travellers who 

have entered or remained on land without their consent. Possession action is normally 

taken by those who hold the legal title but anyone with a sufficient interest may make a 

claim and the main remedy is an Order for the physical removal of the trespassers from 

the land.
238
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 As illustrated in chapter six. 
236

 A pre-emptive or quia timet injunction is where no wrong has been committed although it is threatened. 
The term quia timet translates as “because he fears”.  
237

 Trespass to land occurs where a person directly enters upon another’s land without permission, or 
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without the need to prove damage.  
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 Exclusive possession means that someone has the right to immediate possession of the land e.g 
freeholders, long lessees and many short term lessees. Manchester City Council v Dutton [2000] QB 133 
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The Civil Procedure Rules (“CPR 55”) provides a special fast track procedure, in cases 

which involve only trespassers, making it much quicker to obtain an Order. For instance 

the minimum period between service of the documents and the hearing is two clear 

working days rather than the twenty eight days required for other possession claims. 

Evidently, two days gives Travellers very little opportunity to seek legal advice and there 

is even provision for the court to abridge these short time limits.
239

 Yet some practitioners 

consider CPR 55 should be amended to include an express power in exceptional 

circumstances to obtain an Order without any notice.
240

  

 

Initially the Travellers are served with a notice explaining that they do not have 

permission to be on the land and informing them that they should leave forthwith. If they 

do not leave the LA will make a claim which identifies their interest in the land with 

particulars of the Travellers’ occupation.  Whether the formal process has been followed 

will be checked by the court but if the correct procedure has been followed then the 

Order is effectively automatic.
241

  

 

Clearly LAs are concerned that Travellers may simply move on to other parts of their 

land once possession had been obtained. Previous case law in Secretary of State for the 

Environment, Food and Rural Affairs v Drury,
242

 had allowed LAs to obtain Orders, which 

covered not just the land the Travellers were currently occupying but also other areas of 

land not occupied by them. Wilson J in Drury stated that “if a claimant entitled to an order 

for possession of a certain area of land contends that its occupants are likely to decamp 

to a separate area of land owned by him, the separate area should in my view be 

included in the (Order), if but only if, he would be entitled to an injunction quia timet 

                                                                                                                                               
vindicate the rights granted to the licensee. However, Countryside Residential (North Thames) Ltd v T 
[2001] 81 P&CR held a mere contractual right to access the land will not be sufficient. Highway Authorities 
can take possession action under the Highways Act 1980 section 263(1) if the surface of a highway is 
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against the occupants in relation to the separate area”.
243

 The Court held there should be 

clear evidence of the Travellers expressing an intention to decamp to the other area or a 

history of movement between the two areas before they would make an Order on land 

the Travellers did not occupy. This case illustrates a pragmatic approach taken by the 

courts, on the basis that injunctions were considered to be a “useless remedy”.
244

  

 

However, that pragmatism ended in 2009, when the Supreme Court in Secretary of State 

for Environment, Food and Rural Affairs v Meier,
245

 concluded that pre-emptive 

possession Orders should not be available as a matter of principle, which demonstrates 

that the courts have to a degree constrained LAs.
246

  In this case, Travellers had set up 

an encampment on Forestry Commission land. They claimed possession of that land but 

also wanted the Order extended to other land they owned which they anticipated the 

Travellers would move to. The Supreme Court overruled Drury, considering that it had 

gone “too far”
247

 in trying to achieve a practical solution to the problem of LAs having to 

repeatedly chase Travellers from one unauthorised encampment to another. Lord 

Neuberger stated “the defendants do not occupy or possess such land (the unoccupied 

land) in any conceivable way and the claimant enjoys uninterrupted possession of it”.
248

 

Simply put you can not give back what you do not have for, as Lord Rodger stated, 

“there is nothing to recover.”
249

 Currently if LAs anticipate that the Travellers will move to 

a separate parcel of land they can apply for an injunction when making the possession 

claim, the process of which is described below.
250

 

 

Following Meier the scope of Orders became more limited but the law still provides, to 

the advantage of LAs, that if the land can be described as one parcel of land or there is a 

reasonable explanation offered for a connection between the land being occupied and 

the unoccupied land it can be covered by the Order.
251

 This principle stems from the 

case of University of Essex v Djemal,
252

 in which Buckley LJ stated that “in my judgment 
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the jurisdiction to make an Order extends to the whole of the owner’s property in respect 

of which his right of occupation has been interfered with”.
253

 In this case there was a sit-

in of university premises by students who had occupied only the administrative offices 

but the Court made an Order for all of the campus which was a large area of land. The 

Court of Appeal made the Order on the basis that “if it is violated by adverse occupation 

of any part of the premises, that violation affects the right of possession of the whole of 

the premises.”
254

 Shaw LJ considered the University’s premises were indivisible but he 

also observed that if there been “no danger of actual violation,”
255

 of other parts of the 

campus a more limited Order might have been appropriate. This case can be 

distinguished from Meier because the campus was deemed to be an indivisible whole 

rather than a separate parcel of land. The Djemal case was followed on very similar facts 

in University of Sussex v Protestors.
256

 This is a pragmatic approach from the 

perspective of LAs since wide Orders may save public monies. However, these decisions 

have been criticised on the basis that it was far from clear on the facts how students in 

occupation of one floor of one building could be said to have interfered with the use and 

occupation of the other buildings some distance away.
257

   

 

On some occasions the Travellers will have vacated the land before the hearing but the 

LA may still wish to get an Order in case they return. The problem for LAs post Meier 
258

 

is that the court should not give possession if the Travellers were not in actual 

possession of the land at the time of the hearing. However, there is some debate on this 

point for on occasions the courts have made an Order when the Travellers were not in 

actual possession at the time of the hearing. For example, in Hackney LBC v Persons 

Unknown,
259

 the LA was granted an Order even through the protestors had left the land 

the night before the hearing and made it clear that they had no plans to return.
260

 The 

Court evidently did not believe the trespassers’ protestations but rather thought that they 

were likely to return since the encampments were described as a “movable feast.”
261

 

This opens the door for LAs to argue that there is a real risk of future occupation in 
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respect of land which had previously been recently occupied. LAs welcomed this 

decision but the reasoning is difficult to reconcile with the Meier case. In other situations 

it may not be clear whether the Travellers have actually left the land if it is a large area, 

though normally the LA will have checked just before the hearing, and in those situations 

the LA may be justified in continuing to seek an Order.
 
 

 

For many years it had been maintained that the courts had no discretion, as long as the 

procedural requirements had been complied with, but had to make an Order forthwith 

since the law made possession mandatory against trespassers. This argument was 

supported by Lord Denning’s comments in McPhail,
262

 that because a landowner can 

turn trespassers out without the aid of a court, if they do take the trouble the court should 

not suspend the Order.  

 

One of the controversies within LAs is whether they can, like private landowners, use self 

help. Government guidance has consistently advised LAs to follow a route which 

requires court action and this should effectively prevent LAs from using self help.
263

 In 

any case, LAs must pay due regard to equalities and human rights so the rule in McPhail 

is, at least in theory, subject to those considerations.
264

 There is also a distinction 

between private and public law, although making such a distinction was criticised in 

Manchester Ship Canal.
265

 This research has found that LAs generally do not remove 

Travellers without a court order but they may be more inclined to remove other 

trespassers using self help.
266

 

 

The use of self help is further tempered by the fact that it is now clear that trespassers 

can raise a public law defence in the lower courts, although for many years this position 

was not accepted. This can be illustrated in Avon County Council v Buscott,
267

 which 

held that the county court could only adjourn to allow the defendant to seek a judicial 

review where they did so in support of a private law right and trespassers have no such 
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right.
268

 That was the position until the conjoined case of Kay v London Borough of 

Lambeth and Leeds City Council v Price.
269

 Whilst these cases were defended by 

reliance on Article 8 of the ECHR, the Court also addressed the issue of public law 

defences.
 
The House of Lords decided that it was preferable that the matter should be 

dealt with by the county court rather than by adjourning proceedings, as this was more 

convenient to the parties and the courts. Nonetheless, as the right to recover possession 

is unqualified, there should be a seriously arguable point that there had been an 

improper exercise of the LAs powers.
270

 The test was developed and clarified in Doherty 

v Birmingham CC,
271

 when Lord Hope stated “I think that in this situation it would be 

unduly formalistic to confine the review strictly to traditional Wednesbury grounds.”
272

  

Unfortunately, this case did not clarify, whether if the courts did not have to take a 

traditional Wednesbury approach that meant taking a full proportionality approach.
273

 

Sedley LJ’s opinion in R (Quila) v Secretary of State of the Home Department,
274

 was 

that the proportionality test, used in human rights cases, applied to public law but this is a 

disputed area and some commentators consider the test still to be uncertain.
275

 

Regardless of public law or other defences, the reality is the courts will in the vast 

majority of cases make a possession Order forthwith. An Order must be served upon the 

Travellers at least 24 hours before the time of the eviction, and if they do not voluntarily 

leave the LA must apply for a warrant of eviction to enforce the Order.
276

 Usefully for the 

LAs, the Order’s in rem nature means it can be enforced against all persons in wrongful 

occupation of the land and not just those Travellers who were present on the land when 

it was made.
277

 Exceptionally, the court can attach a penal notice to an Order if there 

have been repeated breaches of previous Orders.
278
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Theoretically the advantage of an Order is that it is effective for six years, as opposed to 

three months for a Removal Order. However, that is subject to an important limitation, as 

demonstrated in the case of Wiltshire CC v Fraser,
279

 when the court held that a warrant 

can be issued to recover land from occupants who were neither a party to the original 

proceedings nor dispossessed by the original Order, but only if there is a plain and 

sufficient nexus between the Order and the need to effect further recovery of the land. In 

the Wiltshire case there was a two year gap between the incidents of trespass and only 

some of the Travellers were the same, but the Court held there was a sufficient nexus. 

Whether there is a nexus depends upon the facts of each case and the question for the 

court is whether there is essentially one transaction. If there is no nexus, then the LA 

would need to obtain a fresh Order. 

 

The Order is generally actioned by the county court bailiffs and enforcement of the 

warrant is the most problematic part for LAs since there will usually be considerable 

delays, before the bailiffs undertake the eviction.
280

 In the future, because of ongoing 

cuts to the courts, the situation is likely to worsen.
 
To speed up the process LAs can 

enforce through the High Court enforcement officers, who are quicker and more effective 

at dealing with larger groups, but there are considerable cost implications.
281

 This delay 

is the most important disadvantage of an Order and on those occasions when time is of 

the essence LAs prefer the criminal route. 

 

 

8.3.2.b The increasing use of injunctions 

 

To circumvent the perceived weaknesses with the usual powers of LAs, injunctions are 

increasingly being considered if not yet widely used by LAs.
 
Only time will tell if this 

development will lead to a complete injunction blanket across the country as some 

commentators fear.
282

 Nonetheless the increasing use of draconian pre-emptive 

                                                                                                                                               
278

 Fieldsend J and Mills J (2017) Committed to Recovering Possession. The Estates Gazette. p 78. 
279

 Wiltshire CC v Fraser [1986] 1 WLR 109. 
280

 In the County Court under CCR Order 26 or if in the High Court a writ of possession under RSC Order 
45 Rule 3. 
281

 Wood E and Didcote F (2017) Prevailing Over Persons Unknown. The Estates Gazette. p 68 warned 
that the proposed closure of more county courts would make the actions of the bailiffs even slower.  
282

 Johnson C and Willers M (2018) Driving Gypsies and Travellers into the Sea? Travellers Times. 30 
August 2018. 



88 
 

  

 

 

injunctions further demonstrates that LAs have the law, as it currently stands, on their 

side.  

 

That LAs may apply for an injunction to prevent a threatened unauthorised encampment 

was established in Manchester Corporation v Connolly.
283

 In order to obtain an injunction 

the LA must provide evidence that there is a real danger that Travellers would move onto 

the land or they can show a history of trespass on the land.
284

 There is no need for the 

LA to demonstrate that there would be damage to the land, although if any damage had 

been caused that may assist the LAs case.
285

 Usefully for the LAs they do not have to 

know the Traveller’s name to apply for an injunction, as illustrated in the case of South 

Cambridgeshire DC v Persons Unknown,
286

 when Brooke LJ commented that “there was 

some difficulty in times gone by about obtaining relief against persons unknown but over 

the years that problem has been either remedied by statute or by rule”.
287

 If the LA is 

unable to obtain a name then a physical description of the person and their vehicles 

ought to be sufficient to convince the court that it can determine who is the subject of the 

injunction. There are some practical difficulties in relation to service of documents but 

these will only arise in practice if the LA issues contempt proceedings for a breach of the 

injunction.
288

 

 

LAs have been hesitant to use pre-emptive injunctions because of the commonly held 

belief that the courts were reluctant to order them. This belief stemmed from Stoke on 

Trent CC v B&Q (Retail) Ltd,
289

 which held that for the court to make an injunction the 

defendant should not just be infringing the law but should be deliberately flouting it.
290
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Some LAs have also considered that the use of injunctions in relation to unauthorised 

encampments was disproportionate since there are other less draconian, cheaper and 

quicker methods of action, as outlined above. The research for this thesis also suggests 

that LAs were concerned injunctions would be difficult to obtain on the basis that they 

were likely to be strenuously defended on human rights, equalities or public law 

grounds.
291

 

 

Pre-emptive injunctions were not initially much used because of the perception within 

LAs that injunctions provide a weak remedy and are difficult to enforce.
292

 For, as Lord 

Neuberger stated in Meier, “where a person threatens to trespass on land, an injunction 

may well be of little, if any real practical value, if the person is someone against whom an 

order for sequesation or imprisonment is unlikely to be made.”
293

 The consequences of 

breaching an injunction include committal to prison, a fine or having assets seized and 

they may not be appropriate if the court does not know the financial means of the 

Travellers, or if they have no significant assets other than their homes, and committal to 

prison is disproportionate especially for those with children.
294

 Another difficulty with 

enforcing injunctions arises because of the courts’ reluctance to make committal orders 

until the respondent is legally represented or has had the opportunity to be represented. 

The case of Brown v London Borough of Haringey,
295

 underlined the real difficulties and 

delays caused by the inability of respondents in committal proceedings to find legal 

representation since few practitioners deal with committals and to fund it.
296

 In Brown, 

McCombe LJ criticised the complex nature of legal aid for committal proceedings since 

“the legislation is disgracefully complex,”
297

 even causing confusion amongst the legal 

profession. 

 

The courts, however, have taken the view that problems with enforcement should not be 

a bar to granting an injunction, for as Lord Bingham in South Bucks District Council v 
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Porter
298

 stated, “apprehension that a party may disobey an order should not deter the 

court from making an order otherwise appropriate: there is not one law for the law-

abiding and another for the lawless and truculent”.
299

  

 

Many LAs failed to recognise the Supreme Court decision in Meier,
300

 which had 

sanctioned, in principle, expansive injunctions, perhaps because the Court failed to give 

any guidance on when pre-emptive injunctions should be made.
301

 However, LAs are 

now more focussed on their use following the Government guidance issued in 2013 

which encouraged LAs to use injunctions.
302

 The key turning point in the use of 

injunctions occurred in March 2015 when, in Harlow District Council v Stokes,
303

 Mrs 

Justice Patterson granted an injunction to the LA to prevent unauthorised encampments.
 

The ruling protected hundreds of separate parcels of land, including previously occupied 

sites, and applied both to thirty five named Travellers’ and to “persons unknown.”
304

 The 

LA applied for an injunction because there had been an exceptional number of 

unauthorised encampments which had a harmful and disruptive impact upon the local 

residents with the Travellers’ behaviour being described as “not conducive to the best 

interests of the other law abiding residents in the district.”
305

 The LA stressed the health 

and safety risks by referring to the significant amount of human excrement and fire 

hazards. Prior to the injunction the LA had used their 1994 Act powers to remove the 

unauthorised encampments but  the Travellers were described as playing the system as 

they simply moved from one piece of land to another.
306

 The Court recognised 

community tensions were high since the local residents had organised a march to “Get 

Travellers’ out of Harlow.” The reaction to the decision from the settled communities was 

generally supportive and the Leader of Harlow Council said “the town has had enough 

and we needed to resolve this situation with a long term solution to protect land now and 
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in the future”.
307

 On the other hand, the Gypsy Council equated the decision to one made 

by “a police state”.
308

  

 

Subsequently, in March 2015, the High Court made permanent an interim injunction 

prohibiting fifteen identified members of a Travelling family from occupying any of twenty 

six parks within Hackney.
309

 The interim order had been made after Travellers had set up 

unauthorised encampments three times and had on each of those occasions tried and 

failed to judicially review the LA’s decisions to serve Directions under the 1994 Act. The 

LA’s irritation with the applications for judicial review was presumably part of their 

decision to seek an injunction. The injunction was not universally welcomed, as some 

local residents produced a petition which sought to dissuade the LA because they felt the 

action was “inhumane” and a “waste of public money”.
310

 The petition called upon the LA 

to take a more constructive approach by the provision of more permanent sites for 

Travellers but notably the petition only garnered 133 signatures.
311

 

 

The increasing use of injunctions was demonstrated in Ealing LBC v Connors,
312

 when 

the Court made an interim injunction prohibiting Travellers from setting up encampments. 

The LA had issued possession proceedings and applied as ancillary relief for a pre-

emptive injunction.
313

 The Court considered that the Travellers’ willingness to move 

within the borough justified a borough wide injunction, although they were not content to 

extend the Order to private land within the LA area. This case demonstrates a more 

draconian approach than the Harlow case because in this case the Travellers had no 

long history of unauthorised encampments in the area.  

 

Injunctions may find favour amongst LAs in the future, particularly for those LAs who 

have severe problems with Travellers who repeatedly return and where the usual 

courses of action have persistently failed. However, for most LAs who only have 

occasional unauthorised encampments this route may be unnecessary.  
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9.  The future direction of travel 

 

This chapter has demonstrated that the aim of the legislation historically has been to 

assimilate Travellers. Equally, the future for Travellers does not look positive since the 

current Conservative Government, elected in 2015, has demonstrated a desire to 

strengthen even further the current law by providing yet more powers to LAs to deal with 

unauthorised encampments.
314

 Consultation for a review of the current powers was 

announced on 5 April 2018 and Dominic Raab, then Housing Minister, stated he was 

determined to address the complaints that the available enforcement powers do not 

protect the settled communities adequately.
315

 He announced that the Government 

would consider increasing the available powers in line with those in Ireland.
316

 The 

consultation also aims to investigate why LAs are not making more use of injunctions 

and whether the court process can be speeded up.  

 

Ryder protests the current Government’s negative attitude is also evidenced by the 

recent changes in planning law, which means that Travellers have to prove they travel for 

three months in every year in order to qualify for owning or occupying a pitch, which 

could create more unauthorised encampments.
317

 Further evidence can also be seen by 

the attempted withdrawal of the Guidance on Unauthorised Encampments in August 

2015, and the abolition of the requirement for LAs to produce Gypsy and Traveller Need 

Assessments (“GTNAs”).
318

 These changes have been criticised, including by the Liberal 

Democratic MP, Andrew George, who has argued that the Government “can’t redefine 

Travellers out of existence”.
319
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10.  Conclusion 

 

In considering the post War period, it is evident that the relationship between Travellers 

and the State has reflected the contextual economic and political conditions of the 

day.
320

 The law has been conditioned by enduring concerns about the norms of 

residence and has developed a nuanced matrix of controls which attempt to assimilate 

Travellers into the settled communities.
321

  

 

The development of the law does not demonstrate any significant differences between 

the major political parties for none have actively supported the right to travel. It is evident 

that there has been no consistent strategy from central Government for dealing with 

unauthorised encampments, the lack of which has been damaging both for Travellers 

and for LAs.
322

 Although Acton claims that the reaction of the State to Travellers has 

varied on a spectrum between repression at one end to being inclusive at the other, this 

chapter concludes that throughout this period the law and the approach of LAs has been 

at the repressive end of the spectrum.
323

 Put bluntly, LAs protect the interests of the 

settled communities and their interest in land by effecting the rapid removal of 

unauthorised encampments.  

 

This chapter has demonstrated that there is rarely any significant complexity in the 

relevant law and there are advantages and disadvantages for LAs in both the civil and 

criminal powers. Evidently there are very limited legal protections for Travellers who are 

not equally served by the law but rather these powers are used to control them in an 

attempt to force assimilation.
324

 Hence, the legal powers available to LAs are, as they are 

designed to be, effective in the removal of unauthorised encampments. But the powers 

do not and ultimately can not deal with unauthorised encampments occurring for, as 

many LAs would agree, the current situation means “you just chase them around”
325

 

which is essentially pointless.  
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The concerns about the use of these expansive and draconian powers and their impact 

on the equalities and human rights of Travellers are considered in the subsequent 

chapters.
326

 Greenfields and Smith believe that over the last thirty years the legislation 

relating to Travellers, has been softened by the growth of equality and human rights and 

the thesis considers that position, with some scepticism, in chapters four and five 

below.
327
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 Ackland-Vincent G and Bello S (2012) Gypsy and Traveller Law: Rights, Remedies and the Last Stand at 
Dale Farm. Journal of Housing Law. Vol 15 (5) pp 93-99; Bancroft A (2000), op.cit (n76, ch1); Home R K, 
op.cit (n36). 
327

 Greenfields M and Smith D M, op.cit (n3, ch1). 
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Chapter Four 

 

Travellers on Unauthorised Encampments and the Equalities Law 

 

1.  Introduction 

 

As part of the critical examination of how LAs deal with Travellers on unauthorised 

encampments this chapter considers the protection from discrimination offered to 

Travellers under the Equality Act 2010 (“the EA 2010”) and explores whether recourse to 

equalities legislation allows them to effectively challenge LAs.
1
 Firstly, the chapter 

explores the legal definition of race and ethnic origin whilst acknowledging that these 

concepts are mired in controversy and debate. The chapter focuses on the duties and 

protections arising from the EA 2010, in particular the public sector equality duty. The 

chapter argues that the equalities legislation, which is evidently an important and crucial 

protection in many contexts, offers little real protection to Travellers on unauthorised 

encampments.   

 

A particular issue which comes to the fore in the chapter is that all Travellers are treated 

harshly by the settled communities and the LAs and not just those who are defined by 

their race or ethnicity. This is because the prejudice against Travellers arises due to the 

fact that they are seen as ‘outsiders’ or ‘other’ since they live outside the norms of a 

society which seeks but fails to control them and other research has shown that the 

reaction of LAs to unauthorised encampments is not primarily based on ethnicity.
2
 Some 

insights are presented as to why prejudice against Travellers persists on the basis that it 

is necessary to understand the origins of prejudice before it can be addressed.  

 

 

 

                                            
1
 The powers of LAs to remove Travellers, covered in chapter three, do not specifically refer to ethnicity or 

to Travellers. 
2
 Hawes D and Perez B, op.cit (n5, ch1); Belton B A (2005) Who are the Gypsies; Theorising Travellers: A 

Cultural Assessment of the Conceptional Understanding of Gypsies and Travellers. 
exclusion.pep.voi.gr/ROMA/synedria/3/belton.pdf; Belton B A (2005), op.cit (n13, ch1); Belton B A (2005) 
Questioning Gypsy Identity: Ethnic; Narratives in Britain and America. Oxford: Rowan and Littlefield; 
Liegeois J-P (1986), op.cit (n30, ch1); Liegeois J-P (1987) Gypsies and Travellers. Strasbourg: Council of 
Europe; Liegeois J-P and Gheorghe N (1995) Roma, Gypsies Travellers. Strasbourg: Council of Europe; 
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2. Travellers and ethnicity 

 

The EA 2010 outlaws a number of forms of discrimination and section 4 includes race as 

one of the nine protected characteristics. The Act provides that racial discrimination must 

not be practised against groups defined by reference to colour, nationality, ethnic or 

national origin.
3
 Equalities legislation has never defined these concepts and the case law 

has produced contested and confusing results. Lucassen et al believe that this confusion 

stems from the blurring of the concepts of race and ethnic origin in relation to Travellers, 

although other commentators, including Samuels, suggest that they are interchangeable 

concepts.
4
 As Geary and O’Shea contend, there may be less confusion “if…the concept 

of ethnicity, as it presently functions in legal discourse,…(is) decoupled from its 

equivalence with race and exotic practices.”
5
 The law now accepts a distinction on the 

basis that race focuses on biology and physical appearance whilst ethnic origin has a 

focus on culture, tradition, language and beliefs.
6
 Adding to the confusion many 

commentators in this field describe the treatment of all Travellers as racist, without 

reference to the legal distinction between traditional Travellers protected on the basis of 

their ethnicity and new Travellers.
7
 Confusion reigns because in the literature, a diverse 

range of terminology is used, with seemingly no two commentators defining Travellers in 

the same way or by simply failing to define them at all.
8
  

 

Particularly since the introduction of the Race Relations Act 1976 (“the 1976 Act”) the 

definition of race and ethnic origin has been contested. The criteria necessary to 

establish whether a particular group has a shared ethnic origin was not legally elaborated 

in this country until the leading case of Mandla (Sewa Singh) v Dowell Lee,
9
 In the 

Mandla case the question was whether Sikhs were a racial or ethnic group for the 

                                                                                                                                               
Bhopal K and Myers M (2008) Insiders, Outsiders and Others: Gypsy and Identity. Hatfield: University of 
Herefordshire Press. 
3
 EA 2010 sections 13 (direct), 19 (indirect), 26 (harassment), 27 (victimisation);Section 9 protects race; 

There has been criticism of having only selected grounds of discrimination in Lustgarten L (1979) The 
Grounds of Discrimination Under the Race Relations Act 1976 in the UK. International and Comparative 
Law Quarterly. Vol 28(2) pp 221-240. 
4
 Lucassen L, Willems W, Cottaar A (1998) Gypsies and Other Iterant Groups: A Socio-Historical Approach. 

Basingstoke: Macmillan; The term racial group and ethnic minority were used interchangeably by Samuels 
A (1992) Gypsy Law. Journal of Planning and Environmental Law. 719. 
5
 The legal understanding of race is also a social construct Geary R and O’Shea C, op.cit (n26, ch3), p 173. 

6
 Harris A P (2012) Critical Race Theory. http://works.bepress.com/angela_harris/17 

7
 CRE (2006), op.cit (n6, ch1). 

8
 Considered in chapter one.  

9
 Mandla (Sewa Singh) v Dowell Lee [1983] 1 All ER 1062.  

http://works.bepress.com/angela_harris/17
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purposes of the 1976 Act. The Court decided that they did constitute a group defined by 

reference to ethnic origin despite the fact they “were not biologically distinguishable from 

the other people living in the Punjab.”
10

 Lord Fraser concluded that the phrase ethnic 

origin conveyed the flavour of race but that it could not be defined in a “strictly racial or 

biological sense” or require scientific proof that a person possessed the relevant 

biological characteristics.
11

 To define an ethnic group he outlined two essential 

conditions. First, the group must have a long shared history, which they are conscious 

distinguishes them from others and the memory of which they keep alive. Thus, an 

ethnic group is one which regards itself and is regarded by others as distinct. Secondly, 

they should have a cultural tradition of their own. Lord Fraser stated there may be other 

indicative criteria, including common geographical origin or descent from a small number 

of ancestors, shared language, literature, religion, being a minority in a society or being 

oppressed by a dominant group.
12

 Whilst Mandla suggested that cultural traditions may 

be associated with religion, the cultural difference for Travellers can be described as the 

difference between nomadism and sedentary lifestyles.
13

 The case made clear that a 

convert could legitimately be part of an ethnic group if they feel themselves to be a 

member and are accepted by other members, for example when someone marries into a 

group.
14

 Although Mandla has been criticised for not providing sufficient clarity, 

nonetheless the criteria have endured since they offer a legal framework with links to 

wider social and political developments, which reflects the view that ethnicity is a fluid 

and evolving concept.
15

 Since Mandla the courts have considered whether various 

groups fall within the definition. For instance, in 1993 the Court of Appeal held that 

Rastafarians were not an ethnic group since their sixty years of common history was 

considered to be too short.
16

  

 

In relation to Travellers the Court of Appeal in CRE v Dutton,
17

 held that Gypsies, defined 

as members of a wandering race with a Romany background, were a distinct ethnic 

group. The case arose following a complaint about a publican putting up a sign saying 

                                            
10

 ibid, Lord Fraser of Tullybelton at para 565. 
11

 ibid, Lord Fraser of Tullybelton at para 561. 
12

 ibid, Lord Fraser of Tullybelton at para 562-563. 
13

 Clark C (2006), op.cit (n3, ch1). 
14

 ibid, Lord Fraser of Tullybelton at para 563. 
15

 Watkins-Singh, R (on the application of) v The Governing Body of Aberdare Girls’ High School [2008] 
EWHC 1865; R (E) v Governing Body of JFS  [2009] UKSC 15; Henard K, op.cit (n 38, ch1), p 24. 
16

 Dawkins v Department of Environment [1993] IRLR 284. 
17

 CRE v Dutton [1989] 1 All ER 306. 
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“no Travellers.” In its considerations the Court had particular regard to the shared history, 

geographical origin, distinct customs and language of the Gypsy community, following 

the Mandla criteria. Nicholls LJ stated that “the fact that some (Gypsies) have been 

absorbed and are indistinguishable from any ordinary member of the public, is not 

sufficient in itself to establish loss of…an historically determined social identity in (the 

group’s) own eyes and in the eyes of those outside the group…despite their long 

presence in England, Gypsies have not merged wholly in the population …They, or many 

of them, have retained a separateness, a self awareness, of still being Gypsies.”
18

 The 

Commission for Racial Equality (“CRE”) argued that the word Travellers was 

synonymous with ‘Gypsies’ but the Court decided that the term Travellers referred to a 

wider group. However, the Court did accept that the offensive sign was indirectly 

discriminatory since Gypsies are a sub set of Travellers.
 
It is also clear that the 

increasing population of Roma who have come to England, due to systematic 

discrimination and persecution in central and eastern Europe, and who this thesis 

distinguishes from Gypsies, are also legally defined as an ethnic group, as illustrated in 

R (European Roma Rights Centre) v Immigration Officer at Prague Airport.
19

 

 

The next important development was the landmark case of O’Leary v Allied Domecq,
20

 a 

case in which Irish Travellers were recognised as a distinct group by reference to their 

ethnic origins using the Mandla criteria. In the O’Leary case, the Court made its decision 

on the basis that Irish Travellers, have a shared history going back to at least to the mid 

19
th

 century, have their own language, beliefs, social customs and shared certain 

characteristics with Gypsies. As Kruckenberg contends, Irish Travellers, share with 

Gypsies the trait of nomadism and a history of prejudice from the settled communities.
21

 

Influencing the decision of Goldstein HHJ was the fact that in Northern Ireland Irish 

Travellers were already explicitly protected from discrimination and he felt that it would 

                                            
18

 ibid, Nicholls LJ at para 313(j) to 314 (a).  
19

 R (European Roma Rights Centre) v Immigration Officer at Prague Airport [2004] UKHL 55; Roughneen 
D, op. cit (n1, ch1); Stewart M (2012) The Gypsy “Menace”: Populism and the New Anti-Gypsy Politics. 
London: C  Hurst; Stewart M (2013) Roma and Gypsy “Ethnicity” as a Subject of Anthropological Inquiry. 
Annual Review of Anthropology. Vol 42 pp 415- 432. 
20

 O’Leary v Allied Domecq [2000] (Unreported) 29 August 2000. Case No. CL 950275-79 in the judgment 
of Goldstein HHJ, in this case Irish Travellers claimed discrimination against five pubs in London who had 
refused to serve them. 
21

 Kruckenberg K (2011) On the Road to Recognition: Irish Travellers’ Quest for Ethnic Identity. Saint Louis 
University Public Law Review. Vol 30. pp 301-323. 
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be “a very strange anomaly” if Irish Travellers, were protected there but not in England.
22

 

Although this decision was only in the county court, it has had a strong persuasive 

impact.  

 

The appearance of new Travellers, added a further layer of complexity since it was 

questioned whether they could meet the legal definition of being an ethnic group. In 

Steward v Kingston upon Thames RLBC,
23

 Buxton LJ stated even “on the most 

generous view”
24

 new Travellers cannot be called an ethnic group. It seems unarguable 

that someone by simply adopting a ‘Gypsy’ way of life could immediately join a group 

defined by reference to their ethnic origins under the Mandla criteria. However, there are 

more complex arguments concerning the position of second or third generation new 

Travellers who claim to fall within the criteria. Where the line should be drawn is still 

unclear and therefore LAs, who may be mindful of their obligations under the EA 2010, 

have to make difficult decisions, particularly in terms of site provision.  

 

The position of another sub group of Travellers was considered under Scottish law in the 

case of K MacLennan v Gypsy Traveller Education and Information Project 

(unreported),
25

 in which the Court found that Scottish Gypsy/Travellers were a distinct 

ethnic group.
26

 MacLennan complained of racial discrimination alleging that he was 

victimised for supporting Scottish Gypsy/Travellers, although he was not a Traveller 

himself. However, his employers argued he could not rely on the equalities legislation 

since Scottish Gypsy/Travellers were not of Romany origin and thus not protected. The 

appellant provided comprehensive evidence of Scottish Gypsy/Travellers having a 

shared common history, language and culture and the Court held that they met the 

Mandla criteria. This judgment, although not binding in English law, as had a persuasive 

impact. This can be illustrated by the comments of Lynne Featherstone MP who 

                                            
22

 Race Relations Order 1997 (Amendment) Order (Northern Ireland) 2012/263 Article 5; O’Leary [2000] 
Goldstein HHJ at para 26. Nevertheless there are differences between the law in Northern Ireland and 
England. 
23

 op.cit (n209, ch3). 
24

  ibid, Buxton LJ at para 16. 
25

 K MacLennan v Gypsy Traveller Education and Information Project [2008] (unreported) although only an 
Employment Tribunal judgment it is widely accepted as a precedent; 
https://www.heraldscotland.com/scottish_gipsies-are-distinct-ethnic-group-rules-judge viewed on 17 April 
2015; Clark C (2018) Roma, Gypsy and Traveller Experience of Racism in Scotland in Davidson N, Liinpaa 
H and Viidee S (ed) No Problem Here: Racism and Scottish Society. pp145-161. Edinburgh: Luath Press; 
Discrimination under section 2(1) d 1976 Act.  
26

The Scottish Government Race Equality Statement published on 8 December 2009 
www.gov.scot/Topics/People/Equality/gypsiestravellers/ethnic. 

https://www.heraldscotland.com/scottish_gipsies-are-distinct-ethnic-group-rules-judge
http://www.gov.scot/Topics/People/Equality/gypsiestravellers/ethnic
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suggested “Scottish Gypsy/Travellers are a distinct racial group as determined by case 

law and therefore are covered by the (Equality) Act”.
27

 

 

Thus at first sight the legislation only protects those Travellers defined by case law as 

belonging to a racial group by reference to sharing an ethnic origin, although that is the 

majority of Travellers in England. The EA 2010 therefore does not appear to offer 

protection to new Travellers. However, that assumption is subject to two caveats.
 
The 

first caveat involves the concept of a perceived protected characteristic which makes it 

possible to discriminate against someone if it is mistakenly believed the person has a 

protected characteristic.
28

 The second is that the law also prohibits discrimination by 

association. This can be illustrated by Showboat Entertainment Centre Ltd v Owens,
29

 

which involved the dismissal of a manager of an amusement arcade for refusing to 

comply with instructions not to admit black people.
30

 An aim of the EA 2010 was to clarify 

that associative discrimination was prohibited but surprisingly the expression does not 

appear in the Act, which rather uses the more ambiguous words “because of a protected 

characteristic”.
31

 There is no requirement for the protected characteristic to be “that of 

the complainant, or even of a person connected with the complainant”
32

 as demonstrated 

in the K MacLennan case.
33

 Therefore the concepts of discrimination by perception or by 

association may be points that could be used by new Travellers to bring themselves 

within the protection of the EA 2010, although there is no evidence to suggest they are 

actually doing so yet.   

 

 

                                            
27

 Minister for Equalities responding to question on 5 November 2010 at 
www.parliament.scot/s4_EqualOpportunitiesCommission/Inquiries/Ken. 
28

 English v Thomas Sanderson [2009] ICR 543; Fortt v Chief Constable of South Yorkshire [2015] 5 WLUK 
434.  
29

 Showboat Entertainment Centre Ltd v Owens [1984]1 WLR 384 
30

 Followed in Coleman v Attridge Law [2010] UKEAT 0375/14; Noble v Sidhil Ltd [2016] UKEAT 0375/14 
Honourable Lady Stacey at paras 31/ 55; Lee v McArthur [2016] NICA 39; Truman v Bibby Distribution Ltd 
[2015] WL 9703141; Malone M (2017) The Concept of Indirect Discrimination By Association Too Late for 
the UK? Industrial Law Journal. Vol 46(1) pp 144-162 which considered the case of C-83/14 CHEZ 
Razpredelenie Bulgaria AD v Komisia za zaslitita ot diskriminatsia [2016] 1 CMLR 14 CJEU concerning 
someone who was not a Roma but was associated with them. 
31

 Christie D (2010) Discrimination by Association and the Equality Act 2010. Scots Law Times. Vol 35 pp 
193-196. 
32

 Malone M, op.cit (n30), p 155; Thompson v London Central Bus Co Ltd [2016] IRLR 9, HHJ Richardson 
para 24 stated “the issue is not whether there is in existence a relationship of some particular kind but 
whether in the mind of the putative discriminator the protected act of third party was part of the reason for 
the treatment”. 

http://www.parliament.scot/s4_EqualOpportunitiesCommission/Inquiries/Ken
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3.  The Equality Act 2010 and the protection of Travellers on unauthorised 

encampments 

 

The argument presented here is that domestic equalities law offers little real protection to 

Travellers on unauthorised encampments; a view supported by the findings of previous 

research.
34

 It is beyond the scope of this chapter to consider the protections offered by 

international equalities law although it is accepted that the discrimination faced by 

Travellers is an international issue.
35

 In any case, there are conceptual difficulties with 

appealing to the equalities legislation which mean in a broader sense that it does not 

assist Travellers. 

 

It is acknowledged that the EA 2010 has been hailed as a “great achievement”
36

 since it 

consolidated and brought uniformity to equalities legislation which, as Higgins et al 

suggest, was a “laudable aim” with “praiseworthy objectives”.
37

 In some contexts the EA 

2010 even strengthened the protections previously offered, for example in relation to 

disability by remedying the House of Lords decision in London Borough of Lewisham v 

Malcolm.
38

 Higgins et al go even further by describing the Act as a sea change from 

enforcement to a more proactive approach. The legislation on the face of it does more 

than just offer protection from discrimination since positive action is permissible and, for 

                                                                                                                                               
33

 Wintemute R (2016) Goodbye EU Anti-Discrimination Law? Hello Repeal of the EA 2010? Kings Law 
Journal. Vol 27(3) pp 387-397, p 395. 
34

  Clark C and Greenfields M, op.cit (n3, ch1); CRE (2006), op.cit (n6, ch1); Riddell S and Watson N, op.cit 
(n10, ch1), p 201. 
35 Including the European Framework Convention for the Protection of Minorities which requires measures 
to promote equality between national minorities and those in the majority. Further there have been various 
resolutions emanating from the EU aimed at the protection of Travellers for example on 21 April 1994 a 
European Parliament resolution called upon the Member States to “introduce legal, administrative and 
social measures to improve the social status of Gypsies and Travelling People of Europe”. The European 
Racial Equality Directive 2000/43/EC 19 July 2000 implements the principle of equal treatment between 
persons irrespective of racial or ethnic origin; The Roma have been described as the most improvised and 
marginalised ethnic group in Europe by Ghai Y and Cottrell J, op.cit (n71, ch1); McGarry A (2008) Ethnic 
Group Identity and the Roma Social Movement. Transnational Organizing Structures of Representation. 
Nationalities Papers. Vol 36(3) pp 449-470; McGarry A (2017) Romaphobia: The Last Acceptable Form of 
Racism. London: ZED Books. 
36

 Sargeant M (2013) Discrimination and the Law. Hoboken: Taylor and Francis. p 42. 
37

 The Race Relations Act 1965 was the first legislation to address racial discrimination but it only outlawed 
discrimination in places of public resort. It was extended by the Race Relations Act 1968. These Acts were 
repealed by the 1976 Act, which was amended by the Race Relations (Amendment) Act 2000 and Equality 
Act 2006, and repealed by the EA 2010; Bleich E (2006) Institutional Continuity and Change. Policy Studies. 
Vol 27(3) pp 219-234; Sooben P N (1990) The Origins of the Race Relations Act: Research Paper in Ethnic 
Relations. Centre of Research in Ethnic Relations: University of Warwick; Higgins E and Tatham L (2010) 
(ed) Discrimination Law To Equality Law. The Law Teacher. Vol 44(1) pp 87-98 p 94 and p 96; Feast P, 
Hand J and Chamberlain J (2015) Enigmas of the Equality Act 2010 ‘Three Uneasy Pieces’. Cogent Social 
Sciences. Vol 1(1). 
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LAs, there is the public sector equality duty. This appears to indicate some progress 

beyond a focus on prevention to the promotion of substantive equality. A view posited by 

some commentators including Riddell et al is that the promotion of the equalities 

legislation is central to addressing a range of social problems.
39

 

 

On a positive note, case law has established that there is no need to prove that the LA 

intended to discriminate as their motivation is not relevant to a finding of direct 

discrimination.
40

 Further, because it is difficult to prove racial discrimination, the EA 2010 

provides for a reversal of the burden of proof which means that once a Traveller 

establishes a prima facie case the burden shifts to the LA to prove that the discrimination 

did not occur.
41

 Lady Hale in the Supreme Court in Akerman-Livingston v Aster 

Communities,
42

 considered this reversal meant that LAs face a “significantly more difficult 

task”
 43

 in an equalities case as compared to human rights cases.
 
 

 

In some contexts it is clear that the equalities legislation has assisted individual 

Travellers. For example, the protection offered can be demonstrated in Smith v 

Cheltenham Borough Council,
44

 where a group of Gypsies had hired a room but based 

upon allegations of previous disorder the LA attached extra conditions to the hire 

agreement. The Court of Appeal decided that the LA had breached the 1976 Act since 

assumptions were made about Gypsies.
45

 Another example can be found in the case of 

R (European Roma Rights Centre) v Immigration Officer at Prague Airport,
46

 when the 

British immigration authorities stationed an officer at Prague airport to vet people 

travelling to England. The House of Lords held that the practice was in reality targeted at 

Roma for they were 400 times more likely than others to be refused entry.
47

 Lord Steyn 

stated: “They discriminated on the grounds of race.”
48

 A more recent example of the 

                                                                                                                                               
38

 London Borough of Lewisham v Malcolm [2008] UKHL 43. 
39

 Riddell S and Watson N, op.cit (n10, ch1). 
40

 R v Birmingham City Council ex p Equal Opportunities Commission [1989] IRLR 73. 
41

 EA 2010 section 136; Hewage v Grampian Health Board [2012] IRLR 870; Sargeant M, op.cit (n36). 
42

 Akerman-Livingston v Aster Communities [2015] UKSC 15; Birmingham City Council v Stephenson 
[2016] EWCA Civ 1029. 
43

 ibid, Akerman-Livingston  Lord Neuberger at para 58.  
44

 Smith v Cheltenham Borough Council [1999] All ER 1414. 
45

 The Court held that although the Police had not acted well they had not knowingly aided the Council to 
discriminate. 
46

 op.cit (n19). 
47

 ibid, Lord Steyn at para 34 held the system was directly discriminatory contrary to 1976 Act section 1(1) 
(a).  
48

 ibid, Lord Steyn at para 36. 
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protection offered to Travellers can be found in Howe v J D Wetherspoons,
49

 when a 

group of people including Irish Travellers and Gypsies were refused entry to a pub. 

Ironically they had attempted to enter the pub after the annual conference of The 

Traveller Movement along with Police Officers and lawyers also attending the 

conference. HHJ Hand QC found that the decision to bar the group was “suffused with 

the stereotypical assumption” that Travellers “cause disorder wherever they go”.
50

 This 

case serves as an example of discrimination against others, including lawyers, for being 

associated with Travellers. A few weeks later Wetherspoons were again found guilty of 

discrimination when Travellers were refused entry to a bar in Cambridge.
51

 

 

It is accepted that for Travellers it can be useful to be identified by ethnic origin under the 

EA 2010 as it provides an explicit acknowledgment of the prejudice they experience.
52

 

They are in a vulnerable position in society and, like other marginalised groups, they can 

perceive some benefit from having support from the law, however limited that may be. 

This section has demonstrated that on occasions traditional Travellers and their 

supporters emphasise their distinctiveness from the settled communities to utilise the 

equalities legislation.
53

 This approach is understandable given the lack of substantive 

defences available to prevent their removal from unauthorised encampments.
54

 The law 

can have a positive symbolic value as well as being an instrument of action in particular 

cases and thus the value of being recognised and defined by ethnicity should never be 

under estimated. 

 

 

4. The impact of the public sector equality duty (“PSED”) 

 

In addition to the protection from discrimination and the possibility of taking limited 

positive action LAs have had, since April 2001, the PSED in relation to race when 

carrying out of their public functions.
55

 As Riddell et al states, this duty demonstrates a 

                                            
49

 Howe v J D Wetherspoons, Central London County Court. Unreported, reported in Law Gazette 1 June 
2015. p 20. 
50

 ibid, John Hand QC.  
51

 London Evening Standard 29 May 2015, viewed on same date. 
52

 Kruckenberg K, op.cit (n21), p 319. 
53

 Belton  B A (2005), op.cit (n13, ch1). 
54

 Demonstrated in chapter three. 
55

 Introduced by the Race Relations (Amendment) Act 2000 all public authorities are required to publish a 
scheme showing how they intend to fulfil the duty. The PSED was introduced to give effect to the 
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greater emphasis by the State on the active promotion of equalities. This section, 

however, focusses on whether this duty offers any real assistance to Travellers on 

unauthorised encampments and demonstrates that its effect in practice is, like the EA 

2010 more generally, very limited.
56

 

   

One of the aims of the EA 2010 was the simplification of the existing equalities legislation 

by introducing a single duty in section 149, whose purpose was to ensure that LAs 

consider the needs of all protected individuals in their functions or activities, including 

when producing policies, delivering services and in employment.
57

 To abide by the duty 

LAs are expected to identify and counter institutionalised discrimination by having ‘due 

regard’ to the need to eliminate unlawful discrimination, to advance equality of 

opportunity and to foster good relations between people who share a protected 

characteristic and those who do not.
58

  

 

The key for LAs is understanding what paying ‘due regard’ means in practice. Hickman 

considers this to be a straightforward matter and certainly no more difficult for LAs than 

understanding the meaning of Wednesbury unreasonableness.
59

 To assist LAs there has 

been considerable case law on this question and the case of Bracking v Secretary of 

State for Work and Pensions
60

 summarises the principles derived from these. The Court 

found that having due regard simply means consciously thinking about all three parts of 

the equality duty in the decision making process. Mitting J put it simply in R (BAPIO 

Action Limited) v Secretary of State for the Home Department,
61

 by stating if a need to 

eliminate discrimination is identified then the LA should take action to address the 

issue.
62

 The Court in Bracking emphasised that it was a question of fact as to whether 

the decision maker had paid sufficient attention. Due regard is also dependent upon the 

                                                                                                                                               
recommendations from the Stephen Lawrence Inquiry as a method of dealing with institutional racism; 
(1999) Macpherson W. The Stephen Lawrence Inquiry. London: Home Department; Whitfield L (2016) How 
the Public Sector Equality Duty can help Gypsies, Travellers and Roma Protect their Rights. 
travellermovement.org.uk/index/php/newsletter/how-the-public, viewed online 11 August 2016. 
56

 Riddell S and Watson N, op.cit (n10, ch1). 
57

 https://www.gov.uk/equality-act-2010-guidance 
58

 Applies to all public bodies listed in EA 2010 Schedule 19 (as amended) including Ministers of the Crown. 
59

 Hickman T (2013) Too Hot, Too Cold or Just Right? The Development of the Public Sector Equality Duty 
in Administrative Law. Public Law. pp 325-344. 
60

 Bracking v Secretary of State for Work and Pensions [2013] EWCA Civ 1345. 
61

 R (BAPIO Action Limited) v Secretary of State for the Home Department [2006] EWCA Civ 1293. 
62

 ibid, Mitting J at para 31, “section 149 does not permit a person exercising public functions to identify the 
need to eliminate discrimination in the public functions it exercises and then do nothing about it. If it acted 
thus it would not be “having regard” to the need to eliminate discrimination in the exercise of its public 
functions, it would be disregarding a specific need which it had itself identified”.   

https://www.gov.uk/equality-act-2010-guidance
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context, as demonstrated by Lord Neuberger in Hotak v Southwark LBC,
63

 who stated 

that in some contexts, such as in relation to their homelessness duties, LAs should 

“focus very sharply,”
64

 on the duty.  

 

Initially, it was hoped that the duty would have a positive impact upon LAs’ relationships 

with Travellers for, as Okely optimistically states, “the 2000 Race Relations (Amendment) 

Act created a duty on Councils to provide equalities”.
65

 There is still an expectation that 

the duty should be an integral and important part of the mechanism of fulfilling the aims 

of anti discrimination as reflected in R (Elias) v Secretary of State for Defence.
66

 

 

There have indeed been occasions when the duty has assisted Travellers. One such 

example can be seen in R (on application of Moore and Coates) v Secretary of State for 

Communities and Local Government and London Borough of Bromley and Dartford BC.
67

 

In this case the Court held that the Secretary of State had unlawfully discriminated by 

subjecting planning applications from Travellers to special scrutiny when using his 

ministerial powers to decide who should be allowed to settle on green belt land.
68

 The 

only reason given for considering or recovering their planning permission appeals was 

that the appeals involved Travellers and this was not in line with the De Fieitas 

requirement.
69

 Mr Justice Gilbart held that the Secretary of State had acted unlawfully 

because he had not paid due regard to his equalities duties - indeed he had paid “no 

regard.”
70

 Yet the decision and the intervention of the EHRC in the case were not 

universally welcomed and Conservative Vice Chairman Bob Neill criticised the EHRC for 

“trying to over-ride the views of local councils and lobby for special groups to have 

preferential treatment.”
71

 As a consequence of Moore, the Secretary of State reviewed 
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64

 ibid, Lord Neuberger at xx 
65

 Okely J and Houtman G, op.cit (n 3, ch 1) p 26. 
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 R (Elias) v Secretary of State for Defence [2016] EWCA Civ 1293. 
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 R (on application of Moore and Coates) v Secretary of State for Communities and Local Government and 
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 De Freitas v Permanent Secretary of Ministry of Agriculture, Fisheries, Lands and Housing [1999] 1 AC 
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 op.cit (n67) Gilbart J at para 134.  
71
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viewed 22 January 2015. 
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the use of his powers and de-recovered a number of outstanding cases. However, as the 

Court in Mulvenna v Secretary of State for Communities and Local Government,
72

 

considered him to be a functus officio the decisions already taken were not reversed. 

 

The PSED may be enforced by the EHRC or by judicial review and Hickman described 

the duty as a “powerful ground of judicial review”.
73

 The duty has been used in judicial 

review proceedings relating to funding cuts to a Roma support group in R (on the 

application of Hajrula) v London Councils,
74

 which found that the requirement for the LA 

to exercise due regard was all the higher where large numbers of vulnerable people 

were concerned. 

 

Nevertheless, the idea that the PSED offers substantial protection to Travellers is 

contested since, on the whole, claims for breaches of the duty have been 

unsuccessful.
75

 The courts have demonstrated a reluctance to overly interfere with LAs 

as shown in R (RaJB and MB) v Lancashire County Council.
76

 This case serves as a 

reminder that the courts will not interfere with difficult social and economic decisions 

made by elected officials as long as there has been proper consideration of the relevant 

factors. It was stressed in R (Hurley and Moore) v Secretary of State for Business, 

Innovation and Skills,
77

 that while it is for the court to decide if due regard had been 

given, it is for the LA decision maker to decide the weight to give to equalities. In any 

case, the duty is of limited value since it only leads to a more considered redistribution 

of the same limited resources.
78

 As Carr states those who challenge LAs using the 

PSED will almost inevitably be “disappointed”
79

 as the duty fails to offer adequate 

protection. 
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There has also been a move away from process driven approaches in recent years with 

central Government making it clear to LAs that the duty is a matter of substance rather 

than form.
80

 That principle was reiterated by the courts in R (Brown) v Secretary of State 

for Work and Pensions,
81

 when it was clarified that there was no longer any need for 

LAs to complete formal written equalities impact assessments.
82

 On the face of it that 

should make no difference to the regard LAs give to the duty but this relaxation of the 

processes has led to the adoption by many LAs of an even more laissez faire attitude 

towards equalities.
83

 This chapter appears to confirm Riddell and Watson assertion that 

a focus on equalities within LAs is not a priority.
84

 

 

The failure of the PSED to protect Travellers on unauthorised encampments arises in 

part because the duty does not confer a cause of action in private law.
85

 Therefore, the 

PSED does not provide a defence in possession proceedings, as illustrated in 

Herefordshire CC v Davies.
86

 Rather, alongside the judicial review process, the EHRC is 

responsible for assessing compliance and enforcing the duty.
87

 The EHRC has offered 

some support to Travellers but its failures have resulted in an enforcement lacuna. 

Tonkiss notes these failures arise because the EHRC is in an “awkward”
88

 position within 

the State since its role is to hold the State to account but that conflicts with accepting 

funding from the State which has weakened its position. Tonkiss points out that the 

significant internal problems in the management of the EHRC since its inception and 

suffering extensive funding cuts have created considerable difficulties.
89

 These cuts are 

underpinned by an anti-equalities agenda, evident since the Coalition Government of 

2010, with specific criticisms being aimed at the EHRC regarding their work with 

Travellers. All of these factors have contributed to the objectives of the duty not being 

                                            
80

 (2011) Equality Act 2010. Public Sector Equality Duty What Do I Need to Know? A Quick Start Guide for 
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 R (Brown) v Secretary of State for Work and Pensions [2009] PTSR 1506. 
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 R (Branwood) v Rochdale MBC [2013] EWHC 1024.  
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 Nonetheless, it is preferable for LAs to have an audit trail to prove such considerations have taken place 
as illustrated in BAPIO [2006] EWCA Civ 1293; Baker [2008] EWCA Civ 141. 
84

 Riddell S and Watson N, op.cit (n10, ch1), p194. 
85

  Section 156 EA 2010.  
86

 Herefordshire CC v Davies [2017] EWHC 1488. 
87

 The EHRC has a power to issue compliance notices to public bodies that have failed to comply with the 
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Human Rights Commission. The International Journal of Human Rights. Vol 20(4) pp 491-508. 
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 The EHRC was set up in 2007 under the Equality Act 2006 replacing the CRE, the Equal Opportunities 
Commission and the Disability Rights Commission; Tonkiss, op.cit (n88), p 500.   



109 
 

  

 

 

realised.
90

 That lacuna is exacerbated by the cuts to legal aid which, as Davies et al 

state, have blunted the potential to use the PSED sword.
91

 

 

While it is important to acknowledge what the equalities legislation has achieved in some 

areas it is clear from the research undertaken for this thesis that many within LAs do not 

even think about Travellers and ethnic origin in the same context.
92

 For, as Taylor states, 

“the majority of LAs officials refuse(d) to acknowledge the position of Gypsies and 

Travellers as coming within the definition of an ethnic group.”
93

 Certainly there has been 

equalities legislation for more than fifty years and discrimination in all its forms has not 

disappeared for as Sargeant states “race discrimination it still exists everywhere”
94

 and 

evidently the legislation has not been the solution to all Travellers’ ills.  

 

Perhaps a key reason why the EA 2010 offers little in the way of further protection to 

Travellers is because the primary purpose of the Act was to codify the existing anti 

discrimination legislation.
95

 Arguably, the 1976 Act had been the real sea change in 

discrimination when it introduced positive action.
96

 The legislation allows LAs, in certain 

circumstances, to take positive action but while LAs are allowed to take positive action, 

the Act does not require them do so.
97

 Positive action is a contentious area as illustrated 

by Crawford et al who comment that there is resistance to the concept because it 

contravenes the principle that everyone should be treated in the same way.
98

 Of course, 

the other side of the argument is that positive action is necessary to redress the historical 

imbalance in the treatment of Travellers and LAs need to take meaningful measures to 
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91
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 Sargeant M, op.cit (n36), p 104. 
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speed up the process of eliminating discrimination.
99

 Equal respect requires differential 

treatment when set against the “background of historic subjugation”
100

 and positive 

action may highlight the importance of equalities to those within LAs.
101

 Regardless of 

the benefits of positive action however, it is contended that the first basic step which 

needs to be achieved is the acceptance of the validity of the Travellers’ way of life by LAs 

which evidently has not yet occurred.  

 

Whilst this research accepts that there are merits to the EA 2010 it is contended that 

there are conceptual problems with Travellers appealing to equalities legislation. 

According to liberal rights theory individuals are seen to “possess fundamental rights that 

are protected and vindicated by the legal system”
102

 and it is assumed that those rights 

are enjoyed equally by every member of society.
103

 However, the reality is that liberal 

policies simply institutionalise the values of the dominant culture which can, as Squires 

states, actually create a “group of second class citizens”
104

 such as Travellers. Some 

critical race theorists even take the approach that anti discrimination law paradoxically 

accommodates and even facilitates racism because the law is not based on the 

perspective of those discriminated against.
105

  

 

This chapter supports O’Brien’s questioning of the value of equalities, for, as he states, 

“attaching importance to equality is treating the symptom rather than the disease”.
106

 The 

use of the equalities legislation is tainted and has been described as “an appeal for 

vindication of one right’s (which) represents participation in a dialogue with hollow 

rhetoric”.
107

 When they use the law marginalised individuals such as Travellers are 

dependent upon the will of the judiciary and there are “inherent limitations to gaining 

distributive and corrective justice through the current system”.
108
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Therefore, it is argued that accepting the label of the oppressed is not helpful to 

Travellers in the longer term because it panders to the idea that they are helpless victims 

who have no choice or control over their situation. Belton calls this the “categorisation 

trap”.
109

 As Kabacknik states, “simply reducing the history of Gypsies and Travellers…to 

one of murder, persecution and discrimination is dangerous…because it perpetuates 

their representation as victims”.
110

 The use of equalities legislation perpetuates the gap 

between Travellers and the settled communities since it highlights the divide between 

‘us’ and ‘them’ which does not ultimately assist Travellers.  

 

 

5.  Discrimination against all Travellers 

 

All Travellers, however they are defined, suffer prejudice from the settled communities 

and the LAs, particularly in relation to unauthorised encampments.
111

 As illustrated in the 

Common Ground report, LAs consider the main cause of tension and the root of the 

prejudice to be unauthorised encampments regardless of which ‘kind’ of Traveller is on 

them.
112

  It is contended that a focus on identity does not empower the marginalised and 

powerless but instead leads to fragmentation and division amongst Travellers.
113

 

 

There has been a considerable amount of research over many years which 

demonstrates that all Travellers, without distinction, suffer discrimination and prejudice. 

Surveys profiling the nature of prejudice in England have highlighted them as the group 

about which people felt the least positively.
114

 Travellers are probably the most intensely 

discriminated against group and hostility towards them is relatively socially acceptable.
115
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Trevor Phillips commented that “discrimination against Gypsies and Travellers appears 

to the last “respectable” form of racism”.
116

 In some quarters it is still acceptable to make 

remarks about traditional Travellers, that if made about other ethnic groups would be 

strongly condemned by most of society.  

 

The Common Ground report concludes that any advances in social mobility made by 

other disadvantaged groups had not been matched by Travellers.
117

 That research found 

that Travellers, regardless of the type of accommodation they resided in, experienced 

discrimination and inequality in many areas, including access to employment, experience 

of health and social care,
118

 education,
119

 and the criminal justice system.
120

 Further 

evidence of the discrimination faced by Travellers has been more recently restated by 

Richardson and others, who argue that “there is inequality in access to public services 

which results in inequality in health, education and other outcomes for Gypsies, 

Travellers and Roma.”
121

 In particular she found that unauthorised encampments were 

particularly harmful to Travellers’ health because of the lack of basic facilities, the stress 

of being frequently moved on, and the encampments often being in dangerous 

locations.
122

 The EHRC contends that the lack of secure accommodation and in 

particular unauthorised encampments remain the lynchpin for Travellers leading to a 

plethora of other inequalities.
123

 The inequalities faced by Travellers were accepted in 

2012 by a ministerial working group which published twenty eight commitments to tackle 

them but to date little progress has been made on addressing these issues.
124
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Besides the discrimination from the wider settled communities there are numerous 

examples of LAs treating Travellers badly, particularly in relation to unauthorised 

encampments.
125

 These include not providing basic facilities such as water or access to 

toilets and instances of non toleration even when there are clear reasons why that would 

be appropriate. Then there is the breakneck speed at which LAs take action to remove 

unauthorised encampments when in relation to other unlawful activity they do not react in 

the same urgent manner.  

 

Some Members of LAs discriminate against Travellers by putting out public statements 

criticising them which potentially put the LA at risk under equalities law.
126

  There are 

numerous examples of Members across the country promoting discriminatory statements 

and as illustration a Conservative Member warned that a site would end up looking like 

“My big fat Gypsy cesspit”.
127

 Travellers’ groups called the comments racist and Essex 

Police considered a hate crime allegation, while the Member denied the comments were 

in any way racist.
128

 

 

 

6.  Criticism of the focus on ethnic origin 

 

The aim of the EA 2010 is to protect those who are defined as having a protected 

characteristic such as ethnic origin.
 
However, others can also suffer from prejudice and 

this can be illustrated by the dislike of new Travellers by the settled communities and the 

LAs. Sargeant argues that one of the weaknesses of the equalities legislation is that it 

has a closed list of protected characteristics unlike Article 14 ECHR which is open 

ended.
129

 In an analogous situation, research has shown that one of the most 

discriminated groups in society are people who are overweight but there is currently no 
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protection for them under the equalities legislation perhaps because like new Travellers 

they are deemed to have made a choice as to how they live their life.
130

 

 

This chapter supports Belton’s contention, that despite most research to date portraying 

Travellers’ identity as largely arising out of a biological nexus, this approach has over 

emphasised the role of heritage.
131

 Whilst the work of Okely in the early 1980’s moved 

away from focusing on racial identity to the idea that Travellers exist due to social 

conditions, the concept of race still “dominates the literature;”
132

 although the references 

to race have been replaced by references to ethnic origin and culture. The definition of a 

Traveller is essentially a culturally constructed category, which should not be based on 

ethnic origins, since Travellers, regardless of whether they are from Gypsy, Irish or other 

backgrounds, are a socially generated phenomenon created by socio-historic forces. As 

Belton suggests, all the markers indicating ethnic origin are essentially meaningless 

simply because “an ethnic group is that which is labelled an ethnic group”,
133

 meaning 

whoever the State defines as such at any given time.
134

 Michael adopts a similar 

approach by highlighting that the very notion of ethnicity is ideological.
135

  

 

The approach of Belton, Michael, and Liegosis has the positive aim of taking the issue 

out of the “ethnic ghetto”
136

 by arguing that the Travellers’ way of life is their response to 

their economic and political niche and their relations with the non Traveller world. 
137

 

Belton et al argue that what connects Travellers is not their ethnicity but a shared lifestyle 

and a common feeling of oppression and injustice.  

 

Whilst their concern about focusing on ethnicity is accepted, the argument that Travellers 

are unified needs to be rejected. This sentiment echo’s Weber’s research which 

identifies that the concentration on identity based politics pits different groups against 
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each other and is not helpful when some are perceived as getting a special entitlement 

under the equalities law.
138

  Making distinctions between different groups of Travellers 

can cause problems between the groups whose cultures are often seen as opposed 

rather than united.
139

 This view was supported in the Common Ground research which 

suggested that Travellers are not a united community and the focus on ethnicity may be 

at the cost of unity.
140

  

 

Travellers are not a homogenous group and this research found differences in how they 

are viewed or treated by the settled communities. This is because Travellers, like other 

outgroups, are divided by the majority into those who are deserving and non deserving of 

tolerance, meaning LAs clamp down more on some Travellers than others.
141

 As Brown 

et al argue “a true Romany Gypsy is far more likely to be accepted than…Irish 

Travellers”.
142

 Sandford argues that this distinction stems from the idea, common in the 

settled communities, of the ‘romantic’ Gypsy being of pure blood as opposed to the 

impure blood of the ‘dirty’ Traveller.
143

 Furthermore, since new Travellers are commonly 

thought to have consciously chosen their way of life, rather than being born in to it, they 

are deemed to be even less deserving than Irish Travellers. 

 

The focus on who falls into an ethnic group and thus within the ‘protection’ of equalities 

legislation fundamentally misses the point that Travellers are discriminated against 

mainly because of their way of life and not because of their ethnic origin. Liegeois and 

others have argued that the reason all Travellers are persecuted and discriminated 

against is for their unconventional and transient way of life rather than racism.
144

 When 

the local settled communities oppose unauthorised encampments they do not do so 

because they see Travellers as a different ethnic group but because they see them as 

disruptive of the social order.  
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Perhaps surprisingly this accords with the views of some members of the Coalition 

Government (2010-15) that regardless of their ethnicity Travellers can be visually 

identifiable as distinct from the settled community and may suffer discrimination as a 

result.
145

 In any case, LAs may be unable to distinguish between the different groups 

since a survey undertaken by the Travellers’ Movement in 2016 found that 77% of 

Travellers hide their ethnicity to defend themselves against prejudice.
146

 

 

7. Travellers and prejudice 

 

This chapter has demonstrated that all kinds of Travellers, regardless of their ethnicity, 

suffer from prejudice arising from their ‘alternative’ travelling lifestyle and the ‘challenge’ 

that provokes in the settled communities. However, it is important to more closely 

examine why Travellers are so disliked and distrusted in an attempt to understand how 

LAs could deal more effectively with unauthorised encampments.
147

  

 

One of the reasons for the prejudice against Travellers is that they are seen through 

stereotypically tinted glasses.
148

 A case which illustrates the problem of stereotyping is 

Smith v First Secretary of State and Mid Bedfordshire DC,
149

 in which the Court of 

Appeal quashed a planning inspector’s decision to refuse a Gypsy family planning 

permission because the inspector had wrongly taken into account the local residents’ 

fear of crime when there was no evidential basis for the existence of such fear. It is 

acknowledged that it is human nature to think in stereotypes but, as Schneider contests, 

the application of a general stereotype on the basis of appearance is likely to result in 

important errors of judgement.
150

 Furthermore, stereotyping ensures the poor treatment 

of Travellers because it means that they can be viewed as an out-group who are “less 

fully human than in-group members”.
151
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Many of those in LAs would not accept that their behaviour towards Travellers is 

prejudiced because of its often unconscious and unintentional nature, which is rooted in 

ignorance and stereotyping.
152

 They are largely unaware that their actions are 

discriminatory or shaped by a wider societal context but see their actions as merely 

applying the law, for, as Augoustinos and Every argue, elites such as LAs present 

themselves as hospitable and rational towards out-groups.
153

 Society is presented as 

tolerant apart from a few extreme groups operating on the margins but the reality is that 

the liberal principles of equality, justice and fairness are ideological resources used in the 

service of justifying inequalities. For along with the false claims of neutrality and 

objectivity the LAs’ insistence that they treat all ethnic groups the same acts “as the 

modern and less explicit version of old-time racism.”
154

 It is unlikely that LA Officers or 

Members will be from a travelling background and as a result they may display less 

empathy. It is accepted that this assertion is difficult to substantiate given the lack of 

detailed ethnic monitoring within LAs and, even if monitoring were to occur, “members of 

the Gypsy and Traveller communities may be unwilling to identify themselves for fear of 

discrimination or harassment”.
155

  

 

There is much to favour in Augoustinos and Every’s contention that one of the most 

persuasive features in contemporary race discourse in liberal democracies is the denial 

of racism which is increasingly seen as a social taboo. Instead blatant forms of racism 

have been replaced by a more subtle approach, where views are expressed as 

reasonable and rational to protect the speaker from accusations of racism and to justify 

negative views on minority out groups such as Travellers. Therefore, to be seen as 

reasonable critics of Travellers point to their ‘anti-social behaviour’ and to instances of 

them “transgressing the dominant group’s social norms”.
156

 Some of those in the settled 

communities and within the LAs point to their first hand experiences of Travellers’ anti-

social behaviour on unauthorised encampments so their views are presented as the 

natural outcome of what they have witnessed.  
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153

 Augoustinos M and Every D, op.cit (n109, ch2). 
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LAs are all too familiar with complaints made about Travellers by the settled 

communities, particularly in relation to unauthorised encampments. The Common 

Ground report stated those complaints commonly made include fly tipping and theft, with 

complaints of human waste being the biggest taboo.
157

 Goodman and Rowe contend 

that if prejudice is seen to be based upon experience that is deemed to be acceptable 

and often the prejudice towards Travellers is presented as an inevitable outcome of their 

actions.
158

 Clearly, as Greenfields argues, in any community there will always be a 

proportion of individuals who behave in an anti-social or criminal manner which in turn 

feeds into and exacerbates the stereotypes.
159

 However, as Goodman et al argue, any 

acceptance that prejudice is not as bad as racism has “worrying implications” for the 

treatment of Travellers.
160

  

 

However, whilst it is accepted that most Travellers are offered some protection on the 

basis of their ethnicity, focussing on ethnicity and racism is a distraction since that is not 

the primary reason why Travellers’ face prejudice. Instead Travellers are discriminated 

against because of society’s dislike for the ‘other’ and because their life style and culture 

is so different from that of the majority. As Clark et al argue, they may be seen as an 

affront to the settled communities and considered to be outside of normal moral 

boundaries.
161

  

 

Perhaps the main reason why LAs discriminate against Travellers is because the State 

requires conformity to particular norms and “socially exclude(s) those who fail to 

conform”.
162

 The State prefers uniformity and aims to homogenise culture and ideology 

by propagating the settled communities’ value of sedentarism as the universal virtue.
163

 

This is supported by Walker and other commentators’ arguments that the law does not 

support groups who do not fit into the mainstream settled communities.
164

 Certainly for 

LAs, as with any bureaucracy, it is considerably easier for them to work with and control 
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settled communities, for it is obvious that for LAs “there are enormous challenges to 

accommodating nomadism”.
165

   

 

This chapter supports the contention that there may be, on the face of it, acceptance by 

the settled communities of cultural diversity but that nomadism is the aspect of 

Travellers’ culture which both the settled communities and the LAs find impossible to 

accept.
166

 The Travellers’ ability to move on from place to place, often on unauthorised 

encampments, is perceived as meaning they are unaccountable. Travellers are “outside 

of the law”
167

 and as outsiders they threaten the normal way of life. There are two 

particular features of English institutions especially inimical to accommodating 

nomadism. Firstly, the concept of land ownership, which includes exclusive occupation of 

land and denies any rights nomads might have through tradition to use land for 

temporary occupation, and secondly the land use planning system which controls the 

use of land. Niner argues that both features are primarily devised by and for a settled 

society and “operate largely against the interest of nomadic groups”.
168

 This argument is 

supported by McVeigh, who argues that Travellers’ “very existence threatens, 

undermines and invades sedentary identity”
169

 and particularly new Travellers are 

resented because “they challenge hegemonic ideas about the victory of sedentarism 

over nomadism”.
170

 In any event society always needs a pariah group on which to project 

their fears and Travellers certainly appear to serve that role.  

 

Richardson mooted that “Gypsies and Travellers are defined according to societal norms 

and then kept under surveillance through societal discourse which controls and redefines 

the group according to new subjective realities.
 
This subjective reality is then taken as a 

new objective reality and so the definition and redefinition through discourse 

continues”.
171

 The State, by reinforcing this discourse, has led to the settled communities 

being less concerned with any adverse treatment of Travellers by LAs. When a general 

fear is transferred to a tangible target, this allows the State to shift its policies and 

practices under the guise of protecting the public and means that the general public is 
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more accepting of draconian measures to tackle the ‘problem’ of Travellers. It is 

contended that this is analogous to the fears being raised by the present Government in 

regard to asylum seekers and the consequent erosion of their civil liberties.  

 

It is sometimes argued that Travellers chose to make themselves the outsiders and there 

is extensive literature on traditional Travellers’ culture which explores their self 

differentiation from the settled communities.
172

 Travellers lead largely separate or parallel 

lives and are often criticised for their refusal to integrate with non Travellers.
173

 

Marginalised groups can intentionally side-line themselves from mainstream society 

because they do not agree with its mores.
174

 For some Travellers there is a belief that 

the mainstream culture is full of drugs and immorality and “antipathy between groups is 

often associated with their belief that they have a conflict of interests”.
175

  

 

The prejudice against Travellers has a self-fulfilling nature because they have always 

been scapegoated, demonised and excluded, which in turn has led to their self-

exclusion.
176

 Travellers’ attitudes may be as a result of the widespread hostility directed 

towards them which has highlighted their marginalised status and provoked defiant 

hostility.
177

 Travellers have turned in on themselves because “as we were not trusted, we 

trusted no one but each other.”
178

 Since domination involves the objectification of the 

dominated this desire to remain apart can be seen as a way of resisting oppression.  

Ryder argues that because of this history Travellers display a great lack of trust in the 

political processes.
179

  

 

This chapter also supports Kendall’s argument that the physical occupation of 

marginalised spaces has played a significant part in the ‘othering’ of Travellers. 

Travellers often live in rural areas so their infrequent interaction with the settled 
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communities further widens the gap and leads to misunderstandings.
180

  Ryder et al call 

this a kind of “ghetto effect”
181

 which is exacerbated by their nomadic lifestyle which 

means they often do not stay long enough in one place to form ties with the settled 

communities.  

 

 

8.  Conclusion 

 

Clearly, not all Travellers are protected under the equalities legislation because only 

some, albeit the majority, have been recognised by the courts as constituting an ethnic 

group. Nonetheless, all Travellers regardless of their ethnic origin are among the most 

socially excluded groups in society and frequently suffer prejudice. Making distinctions 

based upon ethnicity poses problems for LAs and for Travellers. This chapter concludes 

that ethnicity should be rejected as a basis of entitlement since equal participation in 

society and access to services should be available to all Travellers rather than on a 

special claims basis.
182

 

 

Travellers are in a vulnerable position which leaves them open to discrimination and 

prejudice.
183

 They are particularly vulnerable, because, as Moore argues, they have no 

recourse to the protection implicitly afforded by external self-determination, since they 

are not seeking their own separate lands or independence, so are dependent on the 

settled communities for affirmation of their group identity.
184

 This prejudice negatively 

impacts upon Travellers who believe that they are on the margins of society; “we are 

people to look down on,”
185

 so they distance themselves from the settled communities. 

 

While there may be a greater diversity in society in the 21
st
 century than previously, the 

degree of tolerance is in fact superficial and in some arenas there is a growing 

intolerance of those who are construed as different. In support of this argument
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Kabachnik et al state that sections of the establishment have distanced themselves from 

defending genuine diversity and instead have promoted policies focused on conformity to 

majoritarian values including upholding sedentarist values.
186

 Tolerance appears to be a 

worthwhile virtue but, following the argument of Pyle, it is considered that there can be 

no consensus within society, only diversity, so increasing tolerance towards Travellers on 

unauthorised encampments will be difficult to achieve.
187

 

 

The research findings of this thesis illustrate that the current equalities legislation does 

little to protect Travellers on unauthorised encampment and supports Niner's contention 

that, whilst the right to travel is supposedly protected, that can “certainly prove hard to 

assert effectively.”
188

 Rather, as Clement’s neatly asserts, “some LAs obviously have a 

difficult task…in balancing the interests, beliefs and perceived needs of travelling and 

non travelling communities; still others do not apparently endeavour to strike such a 

balance.”
189

 Removing all inequalities in society may not be possible but it should at least 

be attempted and a starting point to change is that the law should be exposed as an 

ideology which supports and makes possible an unjust political system. This is explored 

further in the next chapter which critically evaluates the impact of the human rights 

legislation upon Travellers and unauthorised encampments.  
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Chapter Five 

 

Travellers on Unauthorised Encampments and Human Rights Law 

 

1.  Introduction 

 

Following on from the last chapter, which considered the protections offered to Travellers 

on unauthorised encampments under equalities legislation, this chapter explores the 

duties on LAs arising from the Human Rights Act 1998 (“HRA 1998”) and their 

relationship to the powers of LAs to remove Travellers from unauthorised 

encampments.
1
 To achieve this, the chapter examines the relevant literature from human 

rights scholars and critically assesses the development of the case law both in the 

European Court Human Rights (“ECtHR”) and in the domestic courts.
2
 As part of that 

exploration, consideration is given to the broad question of the meaning of human rights 

as well as the narrower issue of the background and politics behind the implementation 

of the HRA 1998.  

 

Although it is accepted that the human rights of Travellers are “violated across many 

dimensions”
3
, this chapter concentrates on how human rights impact upon the removal of 

Travellers from unauthorised encampments rather than on any infringements around 

unauthorised developments or in the wider societal context.
4
 While there are various 

international safeguards in place, the aims of which are to prevent the oppression of 

minorities, including Travellers, this chapter focuses on the safeguards under the 

European Convention on Human Rights (“the Convention”) and the HRA 1998.
5
 In 
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examining whether the Convention and domestic legislation offer any real protection to 

Travellers on unauthorised encampments, the analysis concentrates on Article 8 of the 

Convention and particularly the concept of ‘home’.
6
 Whilst it has been seen in chapter 

four that some Travellers (and new Travellers in particular) are not, at least directly,  

afforded protection under the Equality Act 2010, this chapter explores whether all 

Travellers are protected by the HRA 1998. Finally, it examines the proposed repeal of 

the HRA 1998 and the possible consequences of this for Travellers.  

 

 

2. The meaning of human rights and the background to the HRA 1998  

 

There are few phrases more abused than that of ‘human rights’ and, since there is no 

consensus on a definition, the concept may be described as a mere will-o’-the-wisp.
7
 

This chapter focusses on the human rights included in the Convention which are phrased 

very broadly and vaguely because, as Avila argues, the concept of tolerance, which is 

the basis of human rights, is imprecise.
8
 Nonetheless, there is a general consensus that 

at the heart of human rights is the acceptance of limits on how the State should treat its 

citizens, on the basis that everyone has certain rights which should not be interfered with 

unless there are justifiable reasons. Consequently this means the erosion to a greater or 

lesser extent of the reserved domain of the domestic jurisdiction of the State.
9
 This thesis 

supports Crawford’s contention that human rights should not just be about civil and 

political rights but, for the concept to be meaningful, there should also be a degree of 

substantial equality encompassed by the term.
10

  

 

Putting the HRA 1998 into context, it is evident that the law has long recognised that the 

State should act in accordance with high standards of behaviour.
11

 The concept of 
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human rights reaches back many years both to secular political concepts and to religious 

thinking about natural rights. But since the Second World War, the “external or universal 

checks on the powers of national states have been intensified”
12

, and this is reflected in 

the fact that the UK is a party to the European Convention which is widely regarded as 

the most important human rights instrument in Europe.
13

 The Convention was drafted 

against the background of human rights abuses inflicted during the Second World War 

when the will of those in power clashed with the rights of minority groups such as Jews 

and Gypsies. Some commentators, including Moore, argue that the Convention’s “true 

function: is the promotion of minorities’ rights against the rule of the majority”.
14

  

 

By their nature human rights relate to the liberal value that individuals, and in this case 

Travellers, should be allowed to do as they please free from interference from the State - 

a value that flows from Mill’s classic harm principle.
15

 That does not mean complete 

freedom, for, as Campbell comments few people would contest that an individual’s 

liberties or freedoms should be unlimited since human rights must involve a balance with 

the rights of other individuals and other communities.
16

 In liberal theory human rights are 

conceptualised as a “possession that individuals have”,
17

 but this chapter, borrowing 

from Lewis, argues that because of the unequal power distribution in society the rights of 

some are in fact more substantial than those of others since there is no equality of 

access to those rights. 

 

The HRA 1998 came into force on 2 October 2000 to give further effect to the 

Convention in domestic law and Sir Stephen Sedley described the Act as being “explicitly 

designed to permeate the whole of our legal system and much of our law”.
18

 The Act 

sought to carefully and elegantly reconcile a transfer of power to the judiciary with 
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parliamentary supremacy.
19

 According to Zucca, it is this very tension “between the idea 

of deference and the idea of the judge being the guardian of constitutional rights (which) 

is at the core of the UK scheme of the protection of rights”.
20

  

 

As referred to above, there is a common belief that human rights derive authority from 

outside the democratic political process. They are seen to stand above and separate 

from politics. This common belief is nevertheless contested by Klug, who argues that 

since rights are created by Governments they are not insulated from politics but rather 

they have their origins in politics.
 21

 This view echo’s the writings of Loughlin, discussed 

in chapter two above, in recognising the inseparability of law and politics and this can be 

demonstrated in the context of the HRA by its conscious attempt to maintain political 

engagement with fundamental rights.
22

 Therefore, since human rights are rooted in 

politics, they can be seen to be “allies of power”.
23

 

 

When introducing the Act the Labour Government suggested that it would create a more 

humane society since it would address social inequality, which can be described as a 

noble aim.
24

 The Government appeared to accept that a vibrant society requires 

minorities who should be protected independently of the vagaries of the electoral 

process. However, the Government overdid the rhetoric about the impact of the Act 

thereby falsely raised expectations since evidently most inequalities within society have 

not been resolved.
25

 Therefore the warning from Sir Stephen Sedley, that after the Act 

there would be the same winners and losers as before, has come to pass.
26

 The mere 

introduction of legislation without doing more was always unlikely to have a decisive 

impact, for as Clements states, “rights based legislation does not…in itself advance the 

interests of all sections of society”.
27
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At its heart, the Act is about the relationship between the citizen and the State, as 

reflected in section 6 (1), which requires all public authorities to act compatibly with 

Convention rights. Those rights act both as a sword and a shield so that Travellers on 

unauthorised encampments, at least in theory, can enforce their rights by applying for an 

injunction to prevent their removal or defend themselves against any removal action.
28

   

 

In considering what those rights consist of and how they should be interpreted and 

applied, the domestic courts must take account of the judgments of the ECtHR.
29

 

Contracting States also undertake to abide by the final judgment of the ECtHR in any 

case in which they are a party and the Interlaken Declaration of February 2010 reiterated 

that obligation and the obligation to take into account judgments directed to other States 

when the same issues of principle apply.
30

 It was hoped that these judgments would 

percolate back into the domestic systems to allow, as Judge Giovanni Bonello states, the 

Convention to be a dynamic tool for the assertion of minority rights.
31

 In practice, the 

domestic courts will generally mirror the decisions of the ECtHR, as to do otherwise 

would be a breach of international law, but the judgments can be vague and tend to 

avoid general conceptional definitions.
32

  

 

3. Relevant European Convention Provisions: Article 8 and ‘home’ 

 

Case law, including Fuller v Chief Constable of Dorset,
33

 has demonstrated that a LA 

must consider the Convention rights of trespassers living on their land before deciding 

whether or not to enforce its right to possession.
34

 There are various articles of the 

Convention that are potentially relevant to Travellers on unauthorised encampments 
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including, in severe situations, Article 3 which inter alia prevents inhuman and degrading 

treatment.
35

 Article 3 cases have been taken to the ECtHR; for example the case of Koky 

v Slovakia
36

 which concerned three Roma men who were killed by a large crowd of non 

Roma and many other Roma were hounded from their village.
37

 The ECtHR noted that 

the applicants’ ethnicity had been decisive in the excessive length of time taken to deal 

with their complaints and found there had been a violation of Article 3 because the 

authorities had not done enough to investigate. Also potentially of relevance is Article 1 

of the First Protocol to the Convention, which provides for the right to peaceful enjoyment 

of property.
38

 However, in reality it is a quick matter to dispense with the impact of Article 

3 and Article 1 of the First Protocol for Travellers on unauthorised encampments in 

England, for while there have been claims of incompatibility, such as in Fuller v Chief 

Constable of Dorset,
39

 the courts have not supported them. In Fuller it was held that the 

threat of arrest was “not of itself, inhuman or degrading treatment,”
40

 and the temporary 

infringement of possession involved in the forcible removal of vehicles from land when 

the owner of the vehicle has no right to be on that land was not an infringement on 

property.
41

  

 

Also of relevance to Travellers is Article 14, which prohibits discrimination in respect of 

the enjoyment of other Convention rights.
42

 Again the focus of the use of this Article has 

been the treatment of the Roma. This was demonstrated in the case of Orsus v Croatia, 

                                                                                                                                               
34

  ibid, para 67.  
35

 Article 3 of Convention. No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment. 
36

 Koky v Slovakia (2012)
 
App.no.13624/03. 12 June 2012. The ECtHR found there had also been breaches 

of Articles 8, 6 and 14. 
37
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Convention.  
40

 ibid, HHJ Burnton para 53. 
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which found that “as a result of their history, the Roma have become a specific type of 

disadvantaged group and vulnerable minority...they therefore require special protection… 

not only for the purpose of safeguarding the interests of the minorities themselves but to 

preserve cultural diversity of value to the whole community”.
43

 In addition to the list of 

protected characteristics under Article 14, the provision also offers protection from 

discrimination on the basis of any ‘other status’ and ‘other status’ for Travellers can 

include having a nomadic lifestyle. Therefore, the protection afforded is not limited to 

ethnic groups and could be used by new Travellers who consider themselves to be 

subject to discrimination. However, the ECtHR frequently does not examine Article 14 

violations, if it has already established that another substantive provision has been 

violated, and as a result the contribution of the ECtHR in addressing the needs of 

minorities through the prohibition of discrimination has been limited.
44

  

 

This chapter, therefore focuses on Article 8 of the Convention which appears to offer the 

most hope for Travellers in asserting their human rights. Article 8 has four different 

aspects, covering the right to respect for home, private life, family life, and 

correspondence.
45

 Naturally some complaints will span more than one element. Remiche 

argues that these Article 8 rights are crucial to “the individual’s identity, self-

determination, physical and moral integrity, maintenance of relationships with others and 

a settled and secure place in the community”.
46

 Lord Bingham stated in Countryside 

Alliance v AG
47

 that the purpose of Article 8 “is to protect the individual against the 

intrusion by agents of the State, unless for good reason, into the private sphere within 

which individuals expect to be left alone to conduct their personal affairs and live their 

personal lives as they choose”. Baroness Hale, in the same judgment, expressed the 
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44
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view that the ambit of Article 8 relates to two fundamental values, one of which was the 

“inviolability of the home” and the other “the inviolability of a different kind of space, the 

personal and psychological space within which each individual develops his or her own 

sense of self and relationships with other people”.
48

 The primary obligations imposed by 

Article 8 are classically negative, but it has long been recognised that the provision also 

implies positive obligations. Unfortunately, however, the Convention jurisprudence does 

not provide a clear formula for determining the extent of those positive obligations.
49

  

 

This chapter focuses on the concept of ‘home’, which was introduced in chapter two 

above. It is evident that Article 8 evokes sentiments linked to the adage that “A man’s 

house is his castle, and each man’s home is his safest refuge,” which aligns with the 

common law principle that gives householders the right to prevent entry to their homes.
50

 

As explored in chapter two, home is not just about a roof over someone’s head but is a 

subjective and relative concept.
51

 The dictionary definition of home, is the place where 

one lives permanently, especially as a member of a family or household.
52

 The legal 

definition of home has its roots in the case of Gillow v UK,
53

 which established that 

legally home does not need to be permanent but it does require a degree of continuity. In 

Gillow even though the applicants had been absent from the property for almost 19 

years, they had retained sufficient links to the property for it to be considered their home. 

In contrast in O’Rouke v United Kingdom,
54

 the applicant was evicted from the hotel 

room that had been given to him as temporary accommodation by a LA because he was 

homeless. The ECtHR held that there was significant doubt whether the link to the hotel 

room was sufficient and continuous enough to make it a home.  

 

In Kay v London Borough of Lambeth and Leeds City Council v Price,
55

 Lord Hope 

maintained that “sufficient and continuous links are required…to be considered a home 

for the purposes of Article 8”. In this case the Travellers involved in the dispute had only 
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51
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 Gillow v UK (1989) 11 EHRR 335.  
54
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been on the unauthorised encampment for two days before the LA started possession 

proceedings. As a result Lord Hope concluded that they had not established sufficient 

links. Furthermore, Lord Bingham stated that it was “all but unarguable that (the land on 

which they parked their caravans) was ever their home within the meaning of article 

8(1)”.
56

 This view was further supported by the ECtHR in Kryvitska v Ukraine
57

 which 

stated that “whether or not a particular habitation constitutes a ‘home’ which attracts the 

protection of article 8(1) depends upon the factual circumstances, namely, the existence 

of sufficient and continuous links with a specific place”. Thus, the case law suggests that 

if the occupation of the land is merely transitory, as it is in the majority of unauthorised 

encampments, it is unlikely to constitute a home. 

 

That conclusion begs the question of how long Travellers need to be present on an 

unauthorised encampment for them to be able to claim that it is their home. This 

question was considered in the case of Steward v Kingston upon Thames,
58

  which 

found that the law has not conclusively determined how long someone would need to 

occupy an unauthorised encampment for in order to establish sufficient occupation, as 

that would depend upon the facts in each case.
59

 Evidently the longer the Travellers 

have been on the land the better their claim. For example, in Yordanova v Bulgaria,
60

  

the ECtHR found that the Roma had been on the same land for many years and this, 

therefore, made the facts of the case very different from routine evictions from unlawful 

encampments and, hence, there should be a difference in the degree of protection 

offered.
61

 As will be demonstrated in chapter six below, the desire to preclude Travellers 

from being able to raise a human rights argument makes LAs wary of tolerating 

unauthorised encampments for long, to avoid the argument that they have established a 

home.  

 

In relation to Travellers on unauthorised encampments, a further question arises as to 

whether the home is the caravan itself or the land on which the caravan rests or both. 

                                            
56
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The issue was raised in Stokes v United Kingdom,
62

 but not resolved because the case 

was settled before it was decided by the ECtHR. LAs maintain that the land on which 

Travellers rest their caravans ought not to be considered to be home to Travellers until 

they have established links to that land. However, the caravan itself is always a home. 

As in Buckley v UK,
63

 whether a place is someone’s home is a matter of fact and degree 

in each case, for home is not a legal term of art.  

 

What is clear from the case law, in the domestic courts and the ECtHR, is that Travellers 

need not have a lawful interest on the land before it can be regarded as their home since 

Article 8 is not strictly concerned with legal title.
64

 This can be seen in Buckley, which 

was the first case initiated by a Gypsy applicant in the ECtHR, and concerned a Gypsy 

residing on privately owned land without planning permission who had been evicted by a 

LA. The ECtHR rejected the UK’s submission that Article 8 was not relevant because the 

applicant was not lawfully on the land. An important principle arising from the case was 

that home “is not limited to those who are lawfully occupied or which have been lawfully 

established.”
65

 Article 8 is not directly concerned with property interests so an interest is 

not required or sufficient in itself to make a home.
66

 Nonetheless, the illegality of the 

unauthorised encampment does weigh against the Travellers’ argument that it is their 

home, as demonstrated in Chapman v UK,
67

 and considered further below. 

 

The Strasbourg Court has repeatedly stated that Article 8 does not give anyone a right to 

be provided with housing or to stay in any one place indefinitely, but a “person’s home is 

rather the place where he and his family are left in peace”.
68

 The proposition that Article 

8 does not guarantee the right to a home can be further demonstrated in Fadeyeva v 

Russia
69

 and Yordanova v Bulgaria,
70

 although in Yordanova the ECtHR found that there 

may be exceptional circumstances when Article 8 imposes “an obligation to secure 
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shelter for particularly vulnerable individuals”.
71

 O’Donovan contends that the Winterstein 

case meant that the use of the removal powers are conditional on the LA considering 

alternative accommodation. This chimes with the domestic advice. For example, MPs 

were advised that it is not compliant with the Convention to evict Travellers without such 

consideration.
72

 However, as illustrated in chapter six below, this approach does not tally 

with what actually happens in practice since, when LAs use their removal powers it is 

often without regard to alternative accommodation especially Traveller specific 

accommodation.
73

 In any case, LAs merely have to consider rather than provide 

alternative accommodation, and without the requirement to provide the protection is 

weak. This distinction is based on the traditional view that whether the State provides a 

home to an individual is a political rather than a judicial decision.
74

 However, as can be 

illustrated in Durant v Secretary of State for Communities and Local Government,
75

 whilst 

LAs should take into account the subjective wishes of the Travellers for Article 8 

purposes, the relevant question is whether if alternative sites are offered they could 

objectively meet the Travellers’ needs.
76

 

 

A further principle first mooted in the Buckley case was the recognition from the ECtHR 

of a positive obligation on States to facilitate the traditional Travellers’ way of life to 

ensure that fundamental rights are guaranteed.
77

 This is on the basis that human rights 

should protect “the freedom to pursue an important conception of a worthwhile life (a 

nomadic way of life)”.
78

 However, there has been wide academic criticism of Buckley. 

Sandland, for example, argues that the positive obligations cited by the ECtHR merely 

paid lip service to the special needs of Travellers because the ECtHR dealt with them in 

the same way as with “any other citizen seeking to act against the general will” so the 

Court “failed to acknowledge the reality of discrimination.”
79

 Thus, in Buckley the Court 
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accepted a construction of Travellers as per se being a problem for LAs which reinforces 

the “us” and “them” narrative between LAs and Travellers.
80

  

 

Nonetheless, Sandland also argues that Buckley was a turning point in the ECtHR 

approach to Travellers, particularly the minority judgment of Judge Pettiti who pointed out 

that the ECtHR had failed to recognise Travellers difference from the majority and 

challenged the Court to modify its approach so that it could seriously protect human 

rights.
81

 In his dissenting opinion, Judge Pettiti was critical of the vicious cycle of 

Travellers not having adequate sites to allow them to travel combined with the law 

allowing LAs to remove them quickly from unauthorised encampments. 

 

Since the Buckley case, the ECtHR has taken a stronger line on protecting Travellers as 

reflected in the five cases from the UK, which fell to be decided at the same time, with 

the lead case being Chapman v UK.
82

 The Chapman case can be clearly interpreted as 

imposing a positive obligation on States “to facilitate a Gypsy way of life”
83

  because of 

their “vulnerable position”.
84

 So there should not just be respect for home in the narrow 

sense but also respect for members of an ethnic group to continue to live according to 

their traditional travelling lifestyle. Sandland considers that “it is possible to argue that… 

approach…was progressive”.
85

 He argued that these cases modified the approach taken 

by the majority in Buckley because in Chapman the ECtHR focussed on the problems 

faced by the Travellers, whereas Buckley focussed on Travellers as the problem. 

Furthermore, in Chapman the ECtHR focused on the Travellers’ identity and not merely 

on the land use.
86

  

 

The ECtHR’s reasoning was supportive of traditional Travellers but the ECtHR held that 

the LAs had not breached the human rights of the families concerned as they considered 

those subject to the limitations within Article 8(2), particularly the protection of the rights 
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of others and the protection of the environment.
87

 In its judgment the ECtHR noted the 

difficulties that would arise if traditional Travellers who had unlawfully established a site 

were afforded different treatment from others and stated there should be “no immunity 

from general laws.”
88

 Whilst the ECtHR accepted that there may be an emerging 

international consensus that recognises the special needs of minorities with an obligation 

to protect their security, it felt that the consensus was not sufficiently concrete. The 

ECtHR decided that it could not look at “the acceptability or not of a general situation, 

however deplorable, in the United Kingdom”,
89

 of the lack of adequate site provision, 

although one of the dissenters, Judge Bonello, felt that “a human rights court should look 

with more sympathy at the far-reaching breach of law committed by the powerful”.
90

 

 

Deriving from the jurisprudence of the Strasbourg Court in cases involving traditional 

Travellers, there is a specific duty on LAs to consider their cultural and nomadic way of 

life. However, those considerations do not apply in the cases involving new Travellers, 

who do not share that history, although that does not mean new Travellers or other 

trespassers cannot fall within the remit and protection of Article 8. This was found by the 

ECtHR in the case of Horie v UK,
91

 which involved a claim from a new Traveller that 

there had been a breach of Article 8. The ECtHR dismissed the appeal, holding that the 

injunction was not sufficiently wide to interfere with Horie’s way of life.
92

 In addition, the 

ECtHR held that Article 8 does not require States to make suitable sites available to 

Gypsies who are an ethnic group and, therefore, the same position should apply to new 

Travellers. The ECtHR considered that new Travellers live a nomadic way of life as a 

personal choice and not because they were born into an ethnic or cultural group like 

Gypsies and Irish Travellers.  

 

There is a related argument as to whether, if traditional Travellers are offered, as an 

alternative to an unauthorised encampment, bricks and mortar accommodation by a LA, 

that would be respecting their right to lead their traditional way of life.
93

 When this issue 
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was initially raised in the case of Clarke v Secretary of State for Transport Local 

Government and the Regions,
94

 it was held that it would be contrary to Articles 8 and 14 

to expect traditional Travellers to accept conventional housing. The Court of Appeal 

considered that the Court would “need to carefully examine the objections of the Gypsies 

to living in conventional housing in order to determine the extent to which Article 8 is truly 

engaged”.
95

 The issue was raised again in R (Margaret Price) v Carmarthenshire CC,
96

 

when the Court quashed a decision to evict an Irish Traveller from her land. She had 

made a homelessness application but the LA had failed to consider whether she had a 

cultural aversion to bricks and mortar. The high watermark of the courts insisting that LAs 

should take these considerations into account was Codona v Mid Bedfordshire DC,
97

 

which concerned a Gypsy who had refused conventional bricks and mortar 

accommodation. In this case the Court did not rule out that Article 8 could impose a 

positive obligation on LAs to provide accommodation on sites rather than in bricks and 

mortar to facilitate a Gypsy way of life, although only exceptionally.
98

 The Court took the 

view that LAs “so far as practicable and when considered with all the other 

circumstances”
99

 should facilitate the Travellers’ traditional way of life. But there were 

“inconsistencies”
100

 in this case, since the Court also held that, when considering the 

suitability of an offer of accommodation, it had to take account of practical matters and, if 

there was no site provision available, the court would not order the LA to do the 

impossible.  

 

The point was considered again in R (Casey) v Crawley BC and the ODPM,
101

 when the 

claimants, who were Irish Travellers, argued that offering them accommodation in bricks 

and mortar was a breach of Article 8. Burton J framed three options that are available to 

LAs in such situations; firstly to seek and obtain possession of the unauthorised 

encampment; secondly to tolerate the Travellers for a short time until an alternative site 

could be found; or thirdly to offer an alternative site on a temporary basis. Burton J found 
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that “there is no need for (LAs) to have a proactively identified pool (of such sites) ready, 

even if that were feasible”
102

 but indicated that they should consider whether any less 

restrictive enforcement measures could be taken rather than eviction. Casey was 

followed in Lee v Rhondda Cynon Taf County BC,
103

 when the Court stated that 

homeless applications are expected to be dealt with quickly and LAs cannot acquire a 

new caravan site to discharge its homelessness duties within such a timescale. 

Furthermore, in Sheridan v Basildon BC,
104

 the Travellers were offered bricks and mortar 

accommodation but rejected this as unsuitable because they argued that they had an 

aversion to bricks and mortar and presented medical evidence that they would suffer 

psychiatric harm if they had to accept such accommodation. The LA, however, argued 

that there was no suitable land available for a site so there was no alternative. The Court 

held that the LA had not acted unlawfully and that Parliament could not have intended 

that a housing review by LAs should encompass an inquiry into strategic questions about 

the adequacy of site provision. More recently in R (O’Brien) v Bristol CC,
105

 one of the 

central points was whether an offer of bricks and mortar would breach Article 8. The 

appellants tried to distinguish this case from the Cordona case by arguing that, whilst 

Codona found that Article 8 did not require LAs to match supply with demand, that was 

not relevant where there were pitches available. The Court, though, dismissed this 

argument. In Slattery v Basildon BC
106

 the appellant Traveller, who had previously 

occupied Dale Farm, had been offered bricks and mortar by the LA but appealed on the 

basis that the offer of bricks and mortar presented a real risk of significant psychiatric 

harm. The Court of Appeal concluded that her circumstances did not fall within the 

exceptional category where the degree of impairment to her mental wellbeing 

consequent on being housed in bricks and mortar would be so serious that nothing could 

justify it being treated as suitable.
107

 This leaves open the possibility of bricks and mortar 

being deemed unsuitable for traditional Travellers, but only in very exceptional 

circumstances.  

 

In relation to the protections offered by Article 8, the ECtHR and the domestic courts 

have emphasised the importance of following procedural safeguards if LAs do not wish 
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to be challenged. Remiche observes that the courts consider that those safeguards 

should be sufficient to protect the rights and interests of Travellers against 

disproportionate interference by LAs.
108

 As an example, in McCann v United Kingdom
109

 

the Court held that “the loss of one’s home is a most extreme form of interference with 

the right to respect for the home and any person at risk of interference of this magnitude 

should in principle be able to have the proportionality of the measure determined by an 

independent tribunal in the light of the relevant principles under Article 8 of the 

Convention, notwithstanding that under domestic law his right of occupation has come to 

an end.”  This was further illustrated in Buckland v UK,
110

 when the ECtHR found a 

breach of the applicant’s Article 8 rights following a failure by the domestic courts to 

assess the proportionality of a decision to evict her from the caravan park where she was 

living.  

 

For Travellers on unauthorised encampments even if their presence has been of a short 

duration and therefore the land could not be classified as their home, Article 8 might be 

engaged because it also protects the rights to a private and family life.
111

 Although the 

focus in the case law has been on the concept of home, both the domestic courts and 

the ECtHR have recognised the protection is more extensive.
112

   

 

There is an interconnection between the right to respect for one’s home and private and 

family life for, as Remiche states “the right to respect for one’s home protects its social 

aspect, and particularly with regard to its interrelationship with the core of the right to 

respect for private and family life.”
113

 This can be illustrated in Chapman
114

 where the 

applicant submitted that the measures threatening her occupation affected not only her 

home but also impacted on her private and family life as a Gypsy with the traditional 

lifestyle. The Court accepted that it could also consider her ability to maintain her identity 

as a Gypsy and to lead her private and family life in accordance with that tradition.
115
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This approach can be seen in R (Martin Ward) v London Borough of Hillingdon,
116

 which 

held that the Traveller’s private and family life were affected by the LAs decision to evict. 

Stanley Burton J held that “so far as Article 8 is concerned I do not think that plot 8 which 

Mr Ward had occupied as a trespasser for about a fortnight could be said to be “his 

home,” but his private and family life are affected by the Council’s decision to evict.”   

 

Even if the court decides the concept of home, private life or family is engaged that is not 

the end of the story because even if the courts decide that the right is engaged, then it is 

necessary to consider whether the decision to remove the Travellers satisfies the 

requirements of Article 8(2). Essentially that means that an interference with a qualified 

right is only permissible if there is a clear legal basis for the interference, the action 

seeks to achieve a legitimate aim and the action is in response to a pressing need and is 

proportionate.
117

 In order to reach a balanced and proportionate decision, Stanley Burton 

J stated in Martin Ward
118

 that it is clear that any welfare needs experienced by the 

Travellers’ are material and that if Travellers are particularly vulnerable it is more likely 

that an Article 8 argument or defence could be sustained.  

 

Although the legal ownership of the land is not an issue for the engagement of Article 8, 

the courts, when considering whether the actions taken by the LA were necessary or 

proportionate, will take account of whether the home was unlawfully established. The 

general principle from the ECtHR in Chapman
119

 was that it was relevant whether or not 

the home had been established lawfully as “the Court will be slow to grant protection to 

those who in conscious defiance of the prohibitions of the law, established a home on an 

environmentally protected site.”
120

 Further, in the domestic courts in R (McCarthy) v 

Basildon DC,
121

 the Court of Appeal acknowledged that it could take into account, as a 
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relevant fact, whether or not the home was established unlawfully.
122

 The Court also 

acknowledged the failure of successive Governments and LAs to provide sufficient sites 

which they considered to be causally linked to unauthorised encampments.  

Another factor the courts will take into account when deciding if the removal action is 

proportionate is whether the LA has used the least intrusive measure it could. This is 

illustrated by Smith v London Development Agency and Secretary of State for Trade and 

Industry,
123

 which involved a compulsory purchase order of land required for 

regeneration in relation to the 2012 Olympics and part of the land included Traveller 

sites. The Court found that the Defendants had established that the measure proposed, 

namely to proceed with the Order before alternative land for sites had been secured, was 

the least intrusive measure that would achieve the important objective of ensuring the 

substantial preparation of land for the development. It was evident that the deciding 

factor was the overriding importance of the Government’s objective in developing the 

land and not the effect of the dislocation on the Travellers. In the vast majority of cases 

the responsibilities on LAs to maintain and protect public land will be considered by the 

courts as a legitimate aim, thus “defeating most proportionality arguments founded on an 

occupiers personal circumstances”.
124

  

 

In any case, whatever the protections offered by the concept of human rights, it is 

contended that the approach of the courts to human rights considerations affords LAs a 

considerable degree of latitude. The Convention applies across a vast and disparate 

geographic area with huge cultural differences, so the ECtHR has developed a wide 

margin of appreciation in matters concerning social and economic grounds which is 

illustrated in Stec v UK.
125

 Although in Yordanova v Bulgaria,
126

 the ECtHR noted that the 

margin of appreciation will be narrow when the LAs have not given any explanation or 

put forward any argument as to why a removal is necessary. Further, the margin of 

appreciation is less wide in relation to traditional Travellers because of their historic 

persecution as compared to new Travellers. In the domestic courts, the principles 

outlined in International Transport Roth Gmbh v Secretary of State for Home 
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Department,
127

 afford the State a wide margin of manoeuvre. Therefore, the courts, as 

illustrated in Carson v UK,
128

 can be loath to substitute their view for that of the LA. The 

courts would not expect “the level of rigorous analysis which might be applied to the 

reasoning of the judge” and LA Officers are allowed “reasonable latitude in their means 

of expression.”
129

  

 

Thus it can be concluded that the range of human rights guaranteed under the 

Convention offers limited protection to Travellers in relation to removals. We will now turn 

to consider the controversial debate concerning whether Article 8 could apply to 

trespassers, such as Travellers, in mandatory possession claims.  

 

4.  The engagement of Article 8 in mandatory possession claims  

 

Even if the unauthorised encampment can be legally described as the Travellers’ home, 

over the years there has been considerable debate as to whether an Article 8 defence 

could be used where the law provides LAs with a mandatory or absolute right to 

possession, such as against a trespasser.
130

 The development and tone of the case law 

in this area serves as a further illustration of the sparsity of the legal protection offered to 

Travellers. 

 

The issue was for a time complicated by the two conflicting decisions of Harrow London 

Borough Council v Qazi
131

 in the House of Lords and Connors v UK 
132

  in the ECtHR. In 

Qazi the Court, by a majority, held that the exercise of an absolute proprietary right could 

not infringe Article 8.  Lord Steyn and Lord Bingham dissented, although they considered 

that any interference by a court would be highly exceptional. However, in the Connors 

case the ECtHR held that there was scope to challenge property laws rights on the basis 

they infringed Article 8. The Qazi case, being a decision of the House of Lords, was 

binding upon the lower courts in a way the Connor decision was not. The effect of this 
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was demonstrated in Price v Leeds CC,
133

 in the Court of Appeal, where the claimants 

were Gypsies who occupied LA land without consent and the LA, therefore, commenced 

possession proceedings. The claimants’ only defence was Article 8 but the Court 

rejected its use as a defence in proceedings for eviction from unauthorised 

encampments and held that the ECtHR case law was incompatible with the proposition 

that a LA, when exercising an unqualified right to possesses its own land, could never be 

guilty of interfering with someone rights in their home. That decision was then appealed 

to the House of Lords in a joint appeal heard as Kay v London Borough of Lambeth and 

Leeds City Council v Price.
134

 On this issue, the House of Lords held that, where a LA 

has an unqualified right of possession a court should make an Order unless, a seriously 

arguable point was raised, that the Order would be incompatible with Article 8 (gateway 

A) or the decision was one that no reasonable person would consider justifiable (gateway 

B).
135

 Unfortunately, the Court was not in agreement as to the scope of the defence, as 

the majority view was that where the domestic law provides an absolute right to 

possession, the law should be interpreted as complying with Article 8(2). The minority 

view was that Article 8 could be raised and if raised the LA would have to rebut it. All of 

the judges accepted that it would be extremely rare for such a defence to succeed but, at 

least theoretically, it could result in a court declining to make an Order.
136

  

 

The decision in Price was affirmed by Doherty v Birmingham CC,
137

 which involved an 

appeal from a Traveller against the LA decision to evict him and his family from a site.
138

 

This decision clarified that a court should continue to follow the guidance given in Price 

when considering a human rights defence against possession proceedings.  The House 

of Lords in Doherty had to consider, after it had heard arguments but before it made its 

judgment, the ECtHR decision in McCann v UK,
139

 which appeared to contradict the 

reasoning in Price. The House of Lords sought to clarify the position between the 
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domestic decisions and those of the ECtHR but the explanations of the judges produced 

more questions than answers.
140

 

 

The culmination of the long judicial dance between the Supreme Court and the ECtHR 

was finally settled in Manchester CC v Pinnock.
141

 The Supreme Court accepted the 

consistent and unambiguous message from the ECtHR that possession of a home by a 

public authority must be justified as a proportionate means of achieving a legitimate aim 

even when the person has no right in domestic law to remain in occupation of his 

home.
142

 The Supreme Court made various observations about the difficulties faced by 

LAs and as Lord Neuberger opined, “if an Article 8 point is raised, the court should 

initially consider it summarily and if as will no doubt often be the case, the court is 

satisfied that, even if the facts relied on are made out, the point would not succeed, it 

should be dismissed. Only if the court is satisfied that it could affect the Order that the 

court might make should the point be further entertained.”
143

 

 

As a consequence of Pinnock and Hounslow LBC v Powell,
144

 the courts have a duty to 

consider Article 8 defences and that includes the power to engage in a fact finding 

exercise in order to decide upon proportionality.
145

 This does not mean that the court 

must consider Article 8 in every case, since it would be burdensome to expect LAs to 

plead it on every occasion.
146

 Instead the Article 8 defence must be sufficiently 

particularised to show that it reaches the high threshold required, and in the vast majority 

of cases the proper application of the law would still provide justification in terms of 

article 8(2).
147

 The reality is that it will only be in a tiny percentage of cases that Article 8 
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would give rise to continued possession.
148

 In any case, as the Travellers have no right 

to remain, Article 8 is unlikely to give them an unlimited right to do so.  

 

An illustration of how this impacts upon Travellers can be found in the case of Brighton 

and Hove CC v Alleyn.
149

 In that case, the LA issued a possession claim against a 

number of Travellers who had occupied an open space. Many were evicted following the 

proceedings but not the Defendant who, for personal and health reasons, the LA decided 

to tolerate for a longer period, thus leading the Defendant to claim that the land was their 

home. Further possession proceedings were issued and these were defended on public 

law grounds and under Article 8. The Court held that the right course was for a county 

court judge to consider whether on the relevant facts there was anything in the 

Traveller’s particular circumstances sufficient to deny the LA from properly seeking to 

uphold its entitlement to control and regulate the use of its own land for the common 

good. The Court found that the LA reasons for seeking possession, which were to 

restore the land to its intended purpose of unimpeded open public access and 

recreation, were entirely legitimate and found the LA was entitled to a forthwith Order 

since evicting the Travellers was a proportionate response under Article 8.
150

 The Court 

found that it was entitled to assume that the domestic law was compatible with Article 8 

and that it was for the defence to raise the issue and make a seriously arguably case.  

 

Whilst the case law above refers to civil proceedings, it is clear that it is also theoretically 

possible for Travellers to contest their removal if the LA use its powers under the 

Criminal Justice and Public Order Act 1994 Act.
 
In the Magistrates’ Court, if Travellers 

wish to challenge the decision to issue a Notice of Direction, they must make an 

application for judicial review because, as the Shropshire CC v Wynne
151

 case held, it is 

not for magistrates to review the merits of the LA’s decision. Thus, if there were an 

alleged breach of human rights and if a Traveller provided evidence of the 

unconscionable behaviour giving rise to an abuse of process, then the action may be 

stayed whilst an application is made to the High Court.
152

 Abuse of process arguments 

are rare and when they do occur they usually relate to oppressive methods being used to 
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investigate crime and not unauthorised encampments. Where the court is faced with 

illegal conduct by the LA so grave as to threaten to undermine the rule of law, the court 

may of its own volition stop the case.
153

 

 

5.  Does the HRA 1998 provide adequate protection to Travellers on unauthorised 

encampments? 

 

“If someone comes to you, seeking to establish and promote your “human rights”, you 

should run for the hills or better yet assert your own values and standards in the face of 

this false universality”.
154

 This quote reflects the sceptical approach this thesis takes to 

value of human rights in the context of the protection the concept provides to Travellers 

on unauthorised encampments. 

 

The commonly held perception in the settled communities that the HRA 1998 unfairly 

protects Travellers on unauthorised encampments is mooted as one of the reasons for 

the tension between Travellers and the settled communities.
155

 This chapter has 

demonstrated that in fact human rights legislation offers Travellers only very limited 

protection. Supposedly human rights involve a balancing exercise between the rights of 

Travellers and others but the evidence reveals that for the most part the law clearly sides 

with the settled communities and the landowning LAs.
156

  

 

Nonetheless, it is accepted that there have been some positive changes for Travellers 

since the introduction of the HRA 1998 because, as Sedley argues, since its introduction 

the Act has made a difference in terms of how the courts reason.
157

 The change of 

approach stems from the case of R (on the application of Daly) v Secretary of State for 

the Home Department,
158

 which illustrated the changes in public law from the rigidities of 

the Associated Picture Houses Ltd v Wednesbury Corporation
159

 test to a recognition 

that the courts are obliged to look considerably harder at the proportionality of what LAs 
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do.
160

 Lord Steyn stressed the importance of taking a structured approach with the court 

asking itself whether the proposed measure was the least restrictive means, in terms of 

the degree to which it interferes with a protected right, of accomplishing the relevant 

legitimate aim. Since then, the courts have accepted that the low level of review supplied 

by Wednesbury is problematic in human rights cases and, in those cases, they scrutinise 

LA decisions more rigorously with the proportionality test being adopted. This is a long 

standing feature of the case law of the ECtHR concerning qualified rights.
161

 Sedley’s 

view is supported by other commentators, including Clements and Morris who 

considered that in relation to Travellers the judiciary “has absorbed the cultural and 

constitutional significance of the HRA”.
162

  

 

However, even if it is accepted that the courts have developed a culture of considering 

human rights the positive impact for Travellers on unauthorised encampments is limited 

because the protections only apply in exceptional circumstances. In any case Travellers 

do not, on the vast majority of occasions, take action or defend themselves against their 

removal.  

 

Clements contends that this is due to the legal system being inaccessible for Travellers, 

who have been beaten down by years of stress so they “do not have the energy to assert 

their rights”.
163

 In addition, due to the ‘businessification’ of the law, evidenced by the 

seemingly never ending increases in court fees, Travellers and others with limited means 

find it financially impossible to access the courts.
164

  

 

Clements also argues that many Travellers simply do not know their rights because they 

have often had a limited formal education.
165

 This opinion is contested by this study’s 

findings that Travellers are conversant with their legal rights and thus know that it would 

be pointless to attend court. Nevertheless, whilst it is questionable whether human rights 

                                            
160

 Sedley S (2005), op.cit (n18), p 9. 
161

Kang-Riou N (2012) (ed) Confronting the HRA 1998: Contemporary Themes and Perspectives. Hoboken: 
Taylor and Francis.  
162

 Clements L and Morris R. The Millennium Blip: Local Authorities Responses to the Human Rights Act 
1998, in Halliday S and Schmidt P (2004) (ed) Human Rights Brought Home: Socio-Legal Studies of Human 
Rights in the National Context. Oxford: Hart Publishing. p 229 
163

 Clements L, op.cit (n3, ch1), p 38-39; Cassin R (2015) The Importance of Human Rights to Gypsy and 
Traveller Communities.www.renecassin.org/wp-content/uploads/2015/09/The-Effect-of-Human. 
164

 Mountfield H (2014) Judicial Review and Human Rights: Challenge to Court Fees and Legal Aid 
Changes which Limit or Effectively Exclude Right of Access to Court. Judicial Review. Vol 19 (4) pp 217-
227. 

http://www.renecassin.org/wp-content/uploads/2015/09/The-Effect-of-Human


148 
 

  

 

 

have any real substance in relation to unauthorised encampments, by simply raising their 

spectre Travellers on occasions may delay their removal since the courts may be wary of 

potentially stepping on those rights. 

 

Even if arguments about human rights may not have had much success in the domestic 

courts, it has been argued that a culture of human rights has been developing within LAs 

which constrains LAs from using their powers.
166

 This view is reflected by Cassin, who 

considers that “part of the value of the HRA has been its institution of a culture of human 

rights that cannot be measured solely according to the number of court cases”.
167

 She 

argues, that the ECtHR case law in particular had encouraged LAs to consider more 

carefully the necessary procedural safeguards when removing Travellers.  

 

Regrettably, this research found no evidence of this optimistic view for, while the HRA 

1998 may be useful in some arenas, it has done little to change the views of LAs on 

unauthorised encampments, as will be demonstrated in chapter six. This chapter 

supports Klug’s view that the hoped for profound cultural changes within LAs have “not 

materialised” and there has in fact been no significant impact.
168

 This also chimes with 

Bondy’s early study, which found little evidence that cultural attitudes within LAs had 

changed since the introduction of the Act.
169

   

 

This is despite the fact that many LAs reviewed their policies following the Act’s 

introduction and provided training. However, an early study suggested that the majority of 

LAs did not revise their policies and practices in relation to Travellers.
170

 This view is 

supported by research undertaken by Cardiff Law School, which found a marked lack of 

review by LAs of Traveller related policies.
171

 Clement suggests this is because Members 

are not interested in ensuring the LAs consider the needs of Travellers because they 

have no desire to be seen to be promoting an unpopular cause.
172

 The findings of this 
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study, contained in chapter six, also indicates that LAs are primarily influenced by the 

wishes of the Members and the concerns of the settled communities.  

 

In any case, it is contended that there are difficulties with Travellers appealing to human 

rights for, as Cassin argues, the courts cannot solve structural disadvantage. They can 

only react to a case being brought. Thus, on rare occasions human rights may offer 

some protection to individuals but they can do little to address the underlying injustices. 

This emphasis on individualism within the law hides the reality of the power imbalance in 

society and in fact makes it more difficult to summon up a sense of community.
173

 This 

thesis contends that the law should not just focus on individual action but rather the 

focus should be on collective action to address the inequalities in society.
174

  

 

Finally, in this section these criticisms of the human right protection supposedly given to 

Travellers raise the issue for the LAs of exactly whose human rights should be protected. 

A common complaint to LAs in relation to unauthorised encampments from the settled 

communities is that their human rights have been infringed and they should be protected 

just as much as the Travellers. Clearly all parties involved have human rights, so there 

must of necessity be a choice, and consequently someone’s right is always susceptible 

to being overridden by a countervailing right. The concept of human rights may be of 

limited value because every time one person exerts their rights these need to be 

balanced against another’s rights.
175

 The notion of balance gives the false impression 

that everyone’s interests can be taken into account and that an equitable solution can be 

achieved but, rather, as Zucca contends, the courts reach a decision but it is not always 

the right one. Given that the law cannot protect everyone’s interests or rights equally, 

unsurprisingly, the rights of the settled communities and the LAs are often given priority.  

 

6. Proposed changes and their impact on Travellers  

 

Moving forward, human rights look increasingly vulnerable as the Conservative 

Government has, for a number of years, mooted the possibility of introducing a new Bill 
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of Rights and scrapping the HRA 1998.
176

 These proposals aim to break the link 

between the domestic courts and the ECtHR by making the Supreme Court the ultimate 

arbiter of human rights.
177

 The Government protests that its issue is not with the 

Convention itself but
 
its plans are intended to prevent human rights from being used for 

wider purposes than originally intended.
178

 The argument is that this change will make 

Parliament the ultimate source of the law, even though this has been the case for more 

than three centuries, for if it were not how could Parliament even contemplate scrapping 

the Act. These plans reflect a dislike of the Act which Lord Faulks QC opined had 

“devalued in the eyes of the public” the notion of human rights.
179

 However, some 

commentators have argued that these changes are really about the desire to assert that 

parliamentary democracy trumps all and perhaps the debate about Brexit and 

sovereignty will take the heat out of the supremacy issue.
180

 Many in the legal profession 

have been critical of the plans to scrap the HRA 1998 and the plans have not met with 

universal support even among the Conservative ranks.
181

 The 2017 Conservative 

Manifesto was clear that these plans have been put on hold until the Brexit issue is dealt 

with.
182

 

 

The debate about the future of the HRA 1998 has raised particular concerns, in some 

quarters, about Travellers abusing the concept of human rights. These views were 

demonstrated by Eric Pickles MP’s comments that the powers available to LAs to 

remove unauthorised encampments were not being used because LAs were giving 

priority to the human rights of Travellers, though it is far from clear which LAs he was 

referring to.
183

 If these proposals are progressed, there is a strong possibility that there 

                                            
176

 In 2004 the Conservative Party announced it would be establishing a commission to assess the HRA 
1998. The Coalition Government established a Commission on a UK Bill of Rights in March 2011 and 
issued A UK Bill of Rights? A Choice Before Us. December 2012. The majority of the Commission was in 
favour of a Bill of Rights. Published on 2 October 2014 “Protecting Human Rights in the UK”.  
177

 HRA 1998 section 2. 
178

 Boyle K and Cochrane L (2018) The Complexities of Human Rights and Constitutional Reform in the 
United Kingdom: Brexit and a Delayed Bill of Rights. Informing (on the Process). Northwestern Journal of 
International Human Rights. Vol 16(1) pp 22-46 criticised that contention. 
179

 (2012) A UK Bill of Rights: The Choice Before Us, p 185. 
180

  Smith R Law Gazette 13 July 2015 p 8.  
181

 Dominic Grieve MP said the plan contained a number of “howlers”, The Times 4 October 2014; 
Chabrabarti S (2012) Human Rights or Citizens Privileges: The Great Bill of Rights Swindle. Political 
Quarterly. Vol 83(3) pp 454-465.  
182

 The Conservative and Unionist Party Manifesto at p 39. https//www.conservativehome.com/tag/tory-
manifesto-2017, viewed on 1 December 2018. 
183

 (2013) Dealing with Illegal and Unauthorised Encampments. A Summary of Available Powers. London: 
Communities and Local Government Publications. 



151 
 

  

 

 

would be a diminution of the already scant protection offered to Travellers by the human 

rights legislation.  

 

 

7. Conclusion 

 

The chapter concludes that both the domestic and ECtHR case law concerning Article 8 

is focussed on the protection of ‘home’ and for most unauthorised encampments that 

concept will be legally irrelevant as Travellers will not established a home on the land at 

issue.  

 

Following the review of the case law and literature in this area this chapter supports 

Okely’s argument that human rights have had a limited impact in relation to Travellers on 

unauthorised encampments.
184

 Travellers may have more success using traditional 

public law grounds or equalities arguments.
185

 The HRA 1998 may have improved the lot 

of some groups in society but only those who are articulate, assertive and well informed 

and not those such as Travellers who are “isolated” or fragmented.
186

 This conclusion 

supports the contention, which runs throughout this thesis, that the law protects the 

powerful in society at the expense of the weak despite the HRA 1998. This contention is 

further examined in chapter six which the explores the impact of the Act on LAs in 

practice. 

 

 

 

 

 

 

 

 

 

 

                                            
184

 Houtman G, op.cit (n3, ch2).  
185

  As illustrated in Akerman-Livingstone, op.cit (n42, ch4). 
186

 Clements L, op.cit (n3, ch1), p 34. 
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Chapter Six   

 

Law in Action: An Empirical Study of Local Authorities and Their Approach to 

Unauthorised Encampments 

 

 

1. Introduction 

 

The focus of this chapter is how the law relating to unauthorised encampments, which 

has been evaluated in the previous chapters, is actually understood and put into practice 

within LAs.
1
 The chapter examines the findings of a study conducted in a range of LAs, 

including Parish, District, Borough, City and County Councils, in the South East of 

England and explores the reality of how these LAs dealt with Travellers on unauthorised 

encampments.
2
 Whilst it is accepted that the study is numerically small and the LAs in 

the study are not necessarily representative of all LAs in England, it is suggested the 

findings illustrate points of wider significance. The study was undertaken in order to 

understand better how the law operates in practice and in alignment with the theoretical 

propositions supporting this research that the law must be understood in its environment 

since public law is not value free but rooted in social conditions.
3
  

 

It is contended that the findings support the underlying theoretical framework of the 

thesis, explored in chapter two, despite in some instances this being denied by the 

interviewees. For instance, as will be seen below, most of those being interviewed 

claimed (and, I think, sincerely believed) that they applied the law in a neutral fashion. 

However, it is contended, that their actions in relation to unauthorised encampments 

demonstrate that the law does not operate in a political vacuum.
4
   

 

In order to address the research questions, identified in chapter one, the study 

interrogated the LAs policies and procedures, joint working arrangements and the 

information obtained from interviews with nine LA Officers and Members between 12 

                                            
1
 Holmes O W (1887) The Common Law. London: Macmillan at p 1 “ The life of the law has not been logic, 

it has been experience”. 
2
 For clarification, the District and Borough Councils are within the County, the Parish is within the District, 

the City is separate but geographically near to the other LAs. 
3
 Banaker R and Travers M, op.cit (n79, ch1); Altman A, op.cit (n72, ch1). 
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March 2014 and 13 March 2015.
5
 In addition, the study’s findings include the 

researcher’s own observations and the results of the case study contained in Annex 3 

provide some valuable insights into the practices of LAs. In order to achieve a balance, 

others outside the LAs were also interviewed including those involved with Traveller 

pressure groups. Those interviewed are not identified to protect their anonymity, with the 

exception of Sir Peter Bottomley MP who was content to be named. Although the LAs 

took slightly different approaches, there were common themes, including how little 

consideration was given to the toleration of unauthorised encampments. The study 

explored the reality of the impact of equalities and human rights law on LAs, which 

reflected the lack of primacy given to the concept of home for Travellers. Further themes 

included the effectiveness of the current legal powers to remove unauthorised 

encampments and the LAs’ concerns regarding the Police’s use of their powers. Finally, 

the study demonstrated the negative impact on community relations of unauthorised 

encampments, which exacerbate the poor relationship between Travellers and the 

settled communities.   

  

2. Factual Context 

 

The table below describes the political composition of the LAs used for the study during 

the period in which they were under observation, the number of pitches they provided 

and how many unauthorised encampments the LAs had dealt with in recent years.
6
 It 

was not possible to conduct this study within a complete range of political administrations 

since during the period of the study no Labour controlled LA existed in the area covered 

by the study. 

 

 

 

 

 

 

 

                                                                                                                                               
4
 Saar M, op.cit (n4, ch2); Hunt A (1986), op.cit (n67, ch1). 

5
 Annex 2 contains details of  those interviewed. 

6
 Nationally the number of unauthorised encampments is rising as demonstrated in Annex 1. 
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Table  

Council Political 

composition 

Pitches No. unauthorised 

encampments 

County Conservative 
with a large 
majority 

Ten permanent sites with a total of 110 
pitches, average number of pitches was 
12.

7
 Reduction since the early 1980’s 

when 12 sites had been provided with 
150 pitches.

8
 There were no LA transit 

sites but plans to provide one. There 
were no stopping places

9
 

2012/13 85 
10

  
 
2013/14 96  
 
2014/15 68  
 

Joint 
District 
and 
Borough 
Councils 
 

Both 
Councils had  
Conservative 
majority

 
 

One permanent site within the District 
with 12 pitches but no pitches had been 
available since 2007. The Borough had 
no sites. Neither had a transit site but 
planned to provide one. Neither LA had  
stopping places  

2012 2 in the District 
and 4 in the Borough  
 
2013 5 in the District 
and 4 in the Borough 
 
2014 13 in the 
District and 5 in the 
Borough

11
  

Parish 
Council 
 

Conservative 
majority 

The District’s permanent site was in the 
Parish. No transit sites or stopping 
places 

Reported average of 
2 per annum from 
2007-2014 

City 
Council 
 

Green 
minority.

 12
   

One transit site with 23 pitches.
13

  The 
transit site equated to 25% of transit 
pitches in the South East.

14
 Planned to 

provide a permanent site alongside the 
existing transit site.

15
 No stopping places 

were provided 
16

  
 
 

2010/2011 38  
 
2011/12 46 
 
2012/13 66 
 
2013/14 71 
 
2014/15 104 

17
  

                                            
7
 Government guidance had advised best practice was to have sites with no more than six pitches (2008) 

Designing Gypsy and Traveller Sites: A Good Practice Guide.  London: Communities and Local 
Government Publications. The guidance was withdrawn on 1 September 2015. 
8
 Website viewed on 17 Jan 2014 and on 17 Dec 2014. 

9
 Stopping place means land with no amenities used as an emergency provision e.g. one or two days. 

10
 These figures only relate to unauthorised encampments on the County’s own land and highways.  

11
 The reasons given for the increase included the partial closure of the transit site in the City, the harsher 

line taken by surrounding LAs, and a Traveller funeral which attracted many Travellers.  
12

 As of March 2014 the political composition was Green 21, Conservative 18, Labour and Co-operative 14 
and Independent 1. 
13

 The site was originally created for new Travellers but had only ever housed traditional Travellers. 
14

 The transit site, during the period of the study, was running at less than 50% capacity due to a sewage 
problem.  
15

 Originally there were plans for a site with twelve pitches to be available from late 2014.  The planning 
authority which was a National Park granted planning permission.

 
However, the Secretary of State called in 

the decision because it involved building on a Green Belt and at the time the Secretary had a policy of 
calling in all decision relating to Travellers’ sites on Green Belt land. Thus during the period of the study the 
City were in limbo, although after the study the site was opened. The City estimated that it needed 68 new 
pitches, of various types, to accommodate Travellers up to 2016 and acknowledged that the new site would 
not completely meet the need.  
16

 The City was adamant that stopping places would not be provided because they could not trust Travellers 
to remain only a short time. 
17

 The increase was said to be due to Travellers being moved on more quickly, though only to other areas in 
the City. Other reasons expounded for the increase were the adjoining LA taking a harsh approach and the 
transit site not being fully operational.

 
The number of unauthorised encampments was contested as the City 
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2.1 The LAs’ policies on unauthorised encampments 

 

All the LAs in the study had specific policies on unauthorised encampments, apart from 

the Parish which used the policy of the District, but in practice took an even harder line.
18

 

The policies of the LAs were very similar and clearly closely based upon the central 

Government guidance.
19

 Generally the policies laid out the legal powers of the LAs, how 

unauthorised encampments could be reported and the anticipated timescales for 

removal. All the policies also acknowledged the right to a nomadic way of life but that this 

needed to be balanced with the settled communities’ right to use public land. Commonly, 

the policies were described as “neutral towards Travellers”
20

 but in reality little assistance 

was provided to Travellers. This was despite the policies listing those circumstances 

when unauthorised encampments would be tolerated, for instance on medical grounds, 

but toleration was rare even when those circumstances existed.  

 

The policies revealed a belief in a causal link between the lack of pitch provision and 

unauthorised encampments. This was demonstrated by the County’s policy, which aimed 

to provide more permanent sites whilst the City’s strategy
 
focussed on its plans to assist 

Travellers to develop their own sites.
21

 However, whilst the link between unauthorised 

encampments and site provision was acknowledged, during the period of the study the 

County did not provide more permanent sites, although it agreed the provision of a  

transit site, and the City made little progress with Travellers providing their own sites. 

This was one illustration of the discrepancy between the public statements of the LAs 

and the reality of their actions. Nonetheless, the LAs largely abided by their policies, 

which were in reality more akin to procedures which laid out the steps the LAs would 

take to remove unauthorised encampments as quickly as possible.  

                                                                                                                                               
did not count van dwellers living on the streets as Travellers because they rarely moved out of the City. The 
Policy Officer calculated 200 van dwellers and the City calculated 50 at any time. 
18

 As a Parish Clerk noted, “Travellers do not like being separated from their vehicles. Once you split them 
up, they become vulnerable, so…we close down the entrances…put security guards on and tell the guards 
‘you can let vehicles out, but you can’t let vehicles in.’ The Travellers don’t like that so they move on”. 
19

 (2006) Guide to Effective Use of Enforcement Powers. Part 1. Unauthorised Encampments. London: 
CLGP. 
20

 Quotation of a Solicitor to the Councils. 
21

 The County’s policy. which had not been revised since 2006 stated the “County has no legal powers to 
take action against unauthorised camping not on County land”. It was accepted that this was not legally 
correct but was intended to deter private landowners from asking for assistance. 
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2.2. Joint Initiatives  

 

There were indications, during the period of the study, of the LAs working together in an 

attempt to improve how they dealt with unauthorised encampments, because the current 

processes were deemed to be ineffective in terms of resources.
22

 This joint work 

included the commissioning, by all the LAs in the study apart from the City and the 

Parish, of a Gypsy and Travellers Accommodation Needs Assessment (“GTANA”),
23

 and 

a further report in November 2013 which recommended the provision of a transit site 

within the County. The report claimed that the provision of a transit site would reduce the 

number of unauthorised encampments although no evidence was provided to back up 

this assertion.
24

 It was believed that the reduction in unauthorised encampments would 

also decrease community tensions and apparently, most crucially, it could be sited at a 

location which was politically acceptable.  

 

There was a clear belief that unauthorised encampments would decrease once the 

transit site was provided because the Police could then use their section 62A Criminal 

Justice and Public Order Act 1994 (“1994 Act”) power.
25

 Publicly, the Police stated that 

they would consider each case on its own merits, for as a public authority they could not 

admit to having a blanket policy. However, it was clear from comments made at internal 

meetings that they intended to use this power regularly.
26

 The Police were content, if 

there were not enough pitches for every Traveller in a group, to interpret their powers as 

allowing them to randomly direct only some to the site, which normally resulted in all the 

Travellers leaving the LA area since they did not wish to be separated. This approach 

was criticised on the basis that the Police should not use this power unless there was 

space for all the Travellers.
27

 Even some Police Officers were uncomfortable with this 

practice, particularly the idea of random selections, but accepted that “it does effectively 

                                            
22

 This ineffectiveness was agreed by all the LAs in the study.  
23

  The final Report was not published until February 2013: Research carried out by FFT in 2016 showed 
that out of the 66 LAs in the South East only 10 had identified a five year supply of pitches viewed on FFT 
website on 1 September 2017.   
24

 Across the County, between 2008-2013, approximately £250,000 had been spent as a result of 350 
unauthorised encampments on LA land at an average cost per encampment of £715.  
25

 The Police’s powers were considered in chapter three. 
26

 Lavender v Minister of Housing and Local Government [1970] 1 WLR 1231; British Oxygen v Minister of 
Technology [1971] AC 610. 
27

 Quotation from a County Officer who “did not think it was lawful”. 
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run them out of town”.
28

 During the study various interviewees commented that this 

interpretation meant that Travellers chose not to set up unauthorised encampments in 

that area but would move into other LA areas.
29

   

  

The LAs, apart from the City and the Parish, decided to provide a nine pitch transit site 

which could accommodate approximately forty people. A site was identified close to a 

major road and accessible to local amenities but the suitability of the site was disputed 

by Travellers since it was considered to be too near to a polluted waste site.
30

 The local 

settled communities were also unhappy because they felt the site would impact upon 

traffic, put too much strain on the small local school, and decrease the value of their 

properties.
31

 It was believed a site would positively attract Travellers to the area since it 

would act as “a honey pot”.
32

 A petition was raised against the site, which it was claimed 

that 98% of local residents signed, but in spite of these objections planning permission 

was approved.
 33

  

 

Although the site was generally welcomed both by the LAs and Travellers, there was 

some criticism because no increase in the number of permanent pitches was planned, 

which could lead to difficulties with Travellers moving on.
34

 The LAs acknowledged that 

the transit site would not be used by all Travellers since some objected to being directed 

or controlled, and some would not use a site containing different groups. Significantly the 

LAs decided that they would not allow new Travellers to use the site but insisted it was 

only for the use of traditional Travellers.  

 

During the study a Director was concerned about the widespread expectation that the 

transit site would be a solution to all the unauthorised encampments in the County and 

                                            
28

 Quotation from a  Police Officer. 
29

 Various comments were made to this effect during the study. 
30

 The site was located 1.2 miles outside a city centre and near to a small village whose population was 460 
in 2001.The initial suggestion that the land was contaminated was successfully resolved..  
31

 The County found no evidence that house prices would fall but accepted it was a common preconception, 
County website viewed on 10 September 2015. 
32

 However, that was disputed by the LAs in the study. 
33

 It was agreed the transit site should be in a Borough with the most unauthorised encampments but in any 
case no other land was offered by any of the other LAs. Planning permission was granted in April 2014, 
building commenced in September 2014 and was completed in April 2015. The cost of the scheme was 
£1.3 million split between eight LAs with approximately half of those monies being provided by the Homes 
and Communities Agency. 
34

 For example, the report to District and Borough Councils on 2 December 2014; A Liaison Officer was 
concerned with lack of permanent site. 
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he attempted to communicate the need “to be realistic, (the site) is not a magic wand”
.35

 

His concerns appear to have been borne out for immediately after the site was opened 

there were complaints that the site had failed since unauthorised encampments were still 

happening.
36

 At the time of writing it is too early to tell if the site will have a significant 

impact on the number of unauthorised encampments in the County.   

 

In relation to costs, there was a common perception within the LAs, as illustrated by the 

Clerk’s comments, that LAs “could probably buy the land for a transit site ten times over 

with the amount of money spent on dealing with unauthorised encampments”.
37

 This 

study found that belief does not appear to be borne out in practice since the provision of 

sites did not necessarily reduce the costs for LAs.
38

 Although there were signs that the 

LAs wished to tackle the inadequate number of available pitches, they clearly also 

accepted that any planned increased provision would be inadequate. 

 

3.  Common Themes 

 

The chapter addresses the common themes arising from the findings of the study and 

highlights their relationship to the key research questions of the thesis. These themes 

highlight the importance of tolerance, the effectiveness of the LAs powers and the 

powers of the Police and the effects in practice of equalities law and human rights law. 

The question of proposals for more effectively dealing with unauthorised encampments 

is left, however, to the concluding chapter since it fits better with the recommendations 

for change.  

 

3.1 Toleration in practice 

 

Following on from the theoretical exploration of the concept of toleration in chapter two, 

this section considers the toleration by LAs of unauthorised encampments in practice. 

The theoretical perspective of the thesis considers that, since society is inevitably diverse 

                                            
35

 A Director was concerned that if the Police did not use their section 62A powers this would lead “to  
dissatisfaction”. 
36

 Report in local paper on 13 August 2015. 
37

 Clark C and Greenfields M, op.cit (n3, ch1); Morris R and Clements L (2002), op.cit (n2, ch1). 
38

 Demonstrated by the District’s position in relation to the provision of the transit site. Their initial 
contribution to providing a transit site was £95,000 with further ongoing maintenance costs of £15,000 per 
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with an unequal power distribution, Travellers are often powerless in unauthorised 

encampment situations. This cynicism particularly takes into account, as chapter three 

highlights, the aim of successive Governments to assimilate Travellers into the 

mainstream settled communities including by criminalising their way of life. Underpinning 

this thesis is the belief that whilst tolerance is a worthy ideal, and obviously better than 

an intolerant approach, the concept is too vague and weak to assist minority groups such 

as Travellers.
39

 This is because it does not address the structural inequalities in society 

or the State’s strong underlying desire to ensure Travellers conform to a settled way of 

life.  

 

Although the concept of tolerance is wide, the research question focused on the word 

toleration as LAs commonly use the term. Toleration is used to refer to allowing 

Travellers to remain on unauthorised encampments for a limited amount of time, as an 

alternative to LAs employing their legal powers to remove them immediately, and is not 

used in the context of allowing them to remain indefinitely. Nor does it refer to an 

acceptance by the LAs that Travellers have the right to travel as and where they wish.  

 

3.1.1 The impact on community relations  

 

As part of the exploration of toleration, a research question was directed at the impact of 

unauthorised encampments. All the LAs in the study believed that unauthorised 

encampments had a particularly negative impact on the already strained relationship 

between Travellers and the settled communities, even when compared to Travellers on 

authorised developments.
40

  

 

However, there was a division of opinion about why unauthorised encampments caused 

such a sour relationship. Some LAs considered that the ill feeling arose because 

unauthorised encampments had impacted in a negative fashion on those in the settled 

communities who had either been “the victim of one”
41

 or knew somebody who had. 

Others within the LAs accepted that on occasions the local settled communities’ fears 

                                                                                                                                               
annum. For the LA to save money that figure would need to less than the costs of dealing with unauthorised 
encampments which for the District were approximately £11, 000 per annum.   
39

 Williams M and Waldron J, op.cit (n123, ch2); Brown W, op.cit (n101, ch2). 
40

 Quotation of a Director “the presence of unauthorised encampments is much more likely to trigger 
feelings of resentment and anger”. 
41

 Quotation of a Liaison Officer.  
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were not based on actual events, as demonstrated by the comment that “it is more about 

people’s perceptions…than reality”.
42

 Another Officer believed that the negative views 

were based upon how the settled communities had been socialised, as illustrated by her 

comments “I remember from school days that people said ‘the Gypsies, they’ll take your 

children away’…it’s sort of been inbred in people and it is the fear of the unknown”.
43

 

 

Unsurprisingly, the study demonstrated that Travellers’ supporters considered that the 

impact of unauthorised encampments on local communities was often exaggerated. A 

Policy Officer remarked, “the vocal minority are the ones that are going to contact the 

local Council, the Police and the local media. But how many of those people are really 

reflecting the views of those who live there? The majority of people probably do not give 

a damn. It’s a matter of he who shouts loudest wins. Most people do not care. They just 

get on with their lives”.
44

 There was an acceptance by the LAs that when they received 

complaints they did not necessarily reflect the views of all local people and that it would 

be unlikely for someone to contact the LA to say they did not wish to complain.  

 

Regardless of whether the concerns were based on past experiences or false 

perceptions, most within the LAs were sympathetic towards the local settled 

communities’ complaints. This attitude can be illustrated by a Monitoring Officer’s 

comments about the “enormity of the impact on the public” of unauthorised 

encampments. On the whole the LAs believed that even if there was no anti-social 

behaviour, the concerns were legitimate since the mere presence of an unauthorised 

encampment meant local people, were unable to enjoy using a public amenity, such as a 

park, which they considered they had paid for through their Council Tax.
45

 The impact on 

community relations was particularly apparent when unauthorised encampments were on 

parks, because they affected the ability of the settled communities to use them, for 

instance for dog walking, which is for many a “hugely important part”
46

 of their lives. In 

addition, the LAs stressed that they were committed to the well-being of local people 

                                            
42

 Quotation of a City Council Officer.  
43

 Quotation of a Liaison Officer. 
44

 Quotation of a Policy Officer “I do not know anyone whose lives had been disrupted by unauthorised 
encampments” and in her estimation only one person in 200 was disturbed. 
45

 Interview with the Director.  
46

 Quotation of a City Council Solicitor. 
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which involved them playing sports or taking part in community events, and they were 

desirous of having those facilities available to all.
47

  

 

It should be noted that, although all the LAs agreed on the negative impact of 

unauthorised encampments, only the City had a specific aim in its policy to improve 

community cohesion between the Travellers and the settled communities.  

 

3.1.2 The impact of pressure on decision makers 

 

One of the common themes on toleration was the often powerful but covert impact on 

the decision makers from the pressure from Members and the local settled communities 

to remove unauthorised encampments quickly. Underpinning this thesis is the view that 

decisions, including those on toleration, are not made in a vacuum protected from politics 

or social context because in reality they are interlinked.
48

 However, it is acknowledged 

that this connection would be denied by most LA Officers in the study who believed that 

they made their decisions in an unbiased and rational manner. Rather, those interviewed 

insisted that they were simply applying the law untainted by political considerations or 

their own personal beliefs and prejudices. Although the researcher’s observations of their 

actions in relation to unauthorised encampments appeared to contradict their 

protestations. 

 

This pressure was demonstrated in numerous ways, including by Members directly 

instructing Officers not to tolerate an unauthorised encampment and more subtly by a 

negative pervasive culture which meant Officers understood what was required of them. 

As an example of the negative attitudes by LAs towards Travellers, during the study a 

Member of the Borough Council offered to be pictured on the LAs’ website under a sign 

for the town holding a gun and a placard saying ‘Travellers not welcomed’. In the LAs 

within the study all the Officers agreed that they had often been put under pressure not 

to tolerate Travellers. To illustrate this point, a Liaison Officer stated that all Members, 

regardless of their political persuasion, exerted pressure, especially when the 

unauthorised encampment “was in their ward…and they’re getting pressure from their 

                                            
47

 Quotations of a City Council Solicitor. 
48

 Loughlin M (1992), op.cit (n68, ch1); Loughlin M (2000) op.cit (n68, ch1); Loughlin M, op.cit (n68, ch1 ; 
Loughlin M (2004), op.cit (n68, ch1); Loughlin M (2005),The Functionalist Style, op.cit (n68, ch1); Loughlin 
M (2005), Constitutional Theory, op.cit (n68, ch1); Loughlin M (2010), op.cit (n68, ch1). 
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own constituents”. A City Council Officer commented that the issue of Travellers had a 

high political profile and “we are under a huge amount of political pressure from all 

parties” and as a result “the politicians aren’t actually allowed to talk to my staff 

anymore”. 

 

Therefore, in an attempt to reach decisions untainted by politics all the Officers 

interviewed believed that it was vital that toleration decisions should be taken by them 

rather than by Members. This view was illustrated by a City Council Officer, who stated 

otherwise “it really muddies the waters, but also Members can see the benefit… they are 

accountable but are not held responsible in the same way”.  

 

Interestingly, the insistence that decisions were only being taken by Officers was not 

accepted by others in the same LA, one of whom stated that toleration decisions were 

made “between the senior Officers, who take the rap for it if it goes wrong, and the 

politicians”.
49

 This accorded with the perception by those outside of the LAs that the 

decisions were not really made by Officers regardless of what the formal delegation 

stated.
50

 During the study some Members in the LAs stated that they would prefer to 

make the decisions on unauthorised encampments and play a more active role in the 

process but felt that the Officers were blocking them, which can be seen as an attempt 

by those Officers to distance themselves from the pressures being exerted.
51

  

 

From the observations made in the study it was evident that the pressure from Members 

on decision makers arose from a combination of the complaints they received from the 

local settled communities along with their own personal attitudes towards Travellers. 

Members said that they were often deluged with complaints about unauthorised 

encampments and it was considered obvious that “their interest is in pleasing the 

electorate”
52

 since “we only operate on the basis of what the public want us to do”.
53

 The 

pressure from Members was seen, therefore, as simply “reflecting the feelings of the 

                                            
49

 Quotation of a City Council Solicitor. 
50

 Quotation of a Policy Manager “Officers may be delegated but it is not in their hands to make that 
decision, I mean politically it is not.” 
51

 Quotation of a Councillor “I certainly think that any decision needs to be made in conjunction with some of 
the Members for example those with responsibilities for equalities or the environment because we are 
accountable to the public whereas the Officers were only responsible to the Members.” 
52

 Quotation of a City Council Officer. 
53

 Quotation of a  City Council Solicitor. 
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constituents that (removing the Travellers) should take priority”.
54

 Paramount importance 

was placed on the democratic will and some within the LAs considered that their role was 

merely to obey the will of the majority as public servants. However, some of those 

interviewed observed that it was questionable whether they were being asked to act 

upon the wishes of the local settled communities as whole or just a vocal minority.  

 

Nevertheless, it was strongly denied that Members exerted pressure not to tolerate as a 

result of their personal bias. This is in line with the insistence of Officers that they were 

only applying the law and that their own personal opinions on Travellers had no part on 

that process. However, at the same time they made their negative opinions on Travellers 

very evident to the researcher by the words and often angry tone of voice when referring 

to Travellers. 

 

In terms of direct pressure from those in the settled communities, the study found that 

this varied depending upon the location of the unauthorised encampment but the 

majority of the unauthorised encampments excited complaints. A Liaison Officer 

remarked that there were usually numerous calls from the public and “you just have to 

say we’re doing what we can within the law but a lot of them have to vent their feelings”. 

The LAs considered that the pressure from the settled communities was to an extent 

compounded by the fact that the complainants were often confused by the different 

layers of local government, which was further complicated when LAs delegated their 

functions to another authority.
55

 Furthermore, this study found that part of the problem for 

the settled communities is that not everyone understands the necessity for LAs to follow 

a legal process to remove the unauthorised encampment and frequent comments were 

made concerning why the LA did not just tow them off the land. 

 

Those involved in the study expressed concerns about the media’s influence on the 

settled communities’ negative perceptions of unauthorised encampments. Particularly 

those outside the LAs believed that the media “whipped up”
56

 the tension, which 

                                            
54

 Quotation of a Solicitor to the Councils. 
55

 For example, between District and County Councils; Elliott M and Thomas R, op.cit (n32, ch2), p 291 
argue that people often have only a rudimentary awareness of the role of local government which means 
that local communities are not always supportive of them.  
56

 Including the Policy Officer; This view is backed up by the study by Stonewall, op.cit (n114,ch4) which 
found Travellers were the most prejudiced against group in society and when asked why the people 
responding to the survey said they were influenced by the media. 
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indirectly led to LAs refusing to tolerate unauthorised encampments because they were 

“really wary of the (bad) publicity”.
57

 During the study there was evidence of the local 

press criticising the LAs if they did not quickly remove unauthorised encampments and 

all the LAs in the study received critical press reports occasionally. The media were 

particularly critical of the City following complaints by a local MP that the LA’s “soft touch 

approach has sent out a green light”,
58

 thus attracting more Travellers to the area, 

although the City denied that they took a lenient approach.
59

  

 

What was more difficult to ascertain was whether the media were stoking up pressure or 

whether they were just reacting to the comments from the public and the LAs’ own 

Members. Some of the Officers believed it was “the case that there are some politicians 

who are quite happy to stoke up tension (in the local media) for political ends and 

actually exacerbate the situation”.
60

  

 

Clearly some LAs Officers felt the pressure not tolerate to Travellers more than others. 

Yet surprisingly most of the Officers in the study were adamant that this pressure did not 

affect their decisions, which can be illustrated by the comment “I think Officers make the 

toleration decision quite freely and independently”
61

 and another Officer described the 

Members as “supportive”
62

 of whatever decision they made. 

 

Nonetheless, regardless of their denials, this research suggests that it was inevitable that 

the pressures surrounding unauthorised encampments did have some impact upon the 

decision makers. The reason why LA Officers were loath to admit to having been 

influenced may be because to do so would be considered unprofessional. A minority of 

those interviewed were content to accept “you can’t be immune from all that (pressure)... 

It doesn’t mean that you won’t still make the right decision, but…you’re not in a 

bubble”.
63

 Some Officers took a more nuanced approach, for example a Director stated 

“I get deluged with calls and emails, and so I find myself soaking up this anger and 

                                            
57

 Quotation of a Policy Officer; Although the 2013 National Union of Journalists Code of Conduct makes 
clear that “a journalist shall neither originate not process material which encourages discrimination, ridicule, 
prejudice or hatred”, point 9.  
58 Front page article in local paper “City branded a soft touch as eviction costs soar”, viewed 24 July 2014. 
59

 Further the same LA had been accused by the media of “having led the Travellers onto an unauthorised 
encampment or told them to go there, which wasn’t true at all” quotation of a  City Council Officer. 
60

 Quotation of a City Council Officer. 
61

 Quotation of a Solicitor to the Councils and “if Travellers have turned up they take priority”. 
62

 Quotation of a Liaison Officer. 
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resentment, and I get frustrated…but I don’t know how much of my resentment is that I’m 

annoyed about an encampment taking place or I’m annoyed about the reaction to the 

encampment. It’s both to be honest”.  

 

3.1.3 Degrees of toleration 

 

Following on from the exploration of the pressure exerted on the decision makers in LAs 

not to tolerate was the question of how often the LAs did tolerate unauthorised 

encampments. From the study it was evident that a decision to tolerate an unauthorised 

encampment would be “rare” or “exceptional”.
64

 All the LAs protested that the decision 

should be made on a case by case basis but in practice it was evident the Travellers 

would be required to demonstrate substantial and pressing needs and be able to justify 

why they needed to be on that particular land to meet those needs before the LA would 

consider tolerating them.    

 

However, there were some differences across the LAs with the Parish insisting that it 

could not envisage any situation in which it would tolerate an unauthorised encampment 

to, at the other end of the spectrum, the City which was the most likely to tolerate for 

short periods but in the majority of cases did not. These slight distinctions between the 

LAs can be seen to reflect the differing emphasis given to the consideration of equalities 

and human rights since it was clear that the City gave more overt consideration to these 

matters and had a particular emphasis on ‘celebrating diversity’, which was reflected 

across all of its functions.   

 

On the face of it this difference of emphasis could be seen as reflecting the different 

political composition of the LAs as referred to in Table 1 above. However, this study 

questions whether the political affiliations of the Members substantially affected the 

approach to Travellers on unauthorised encampments. Instead, as was reflected in 

chapter three at central Government level, there were no clear cut party lines or major 

differences of approach regardless of which party was in control. The assumption that 

the Conservative party took a harder line than the other mainstream parties was not 

proven as may be illustrated by the comments of a City Council Officer. She stated that 

                                                                                                                                               
63

 Quotation of a Director.  
64

 Stated by a Monitoring Officer, a Solicitor to the Council, a Director and a Liaison Officer. 
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“the Conservative Members were the ones who helped us take forward the need to build 

alternate sites and they sought (to make) provision” and previous administrations of the 

Labour party and the Green party, had offered less practical support to Travellers. Many 

Conservative Members took the pragmatic approach that it was crucial to provide sites 

because that would ease the problems of unauthorised encampments.
65

 Nonetheless, 

there remained a minority of Conservative Members who still thought that the LA “should 

be able to run Travellers out of town”.
66

 Within other political parties in the City, where it 

may be expected there would be more sympathy towards Travellers, it was apparent that 

there were internal divisions between those Members who were broadly supportive of 

them and others who were unhappy with how the issue had come to dominate local 

politics to the detriment of other important challenges.  

 

There were also differences across the LAs in relation to what factors they took into 

account when making a toleration decision. It was evident, even within the same LA, that 

different decision makers following the same policy took different considerations into 

account.
67

 In one LA some Officers suggested the decision was only dependent upon the 

Travellers’ welfare needs regardless of other factors.
68

 A Monitoring Officer of the same 

LA took a different approach since she considered it was vital to “balance the needs of 

the Travellers such as any specific health, or housing, or education needs against the 

needs of the local community and take into account the location including any loss of 

public amenity.” Other LAs took different approaches, including apportioning more weight 

to how the Travellers had behaved in the past than their individual welfare needs.
69

   

 

Those interviewed within the LAs were able to give a few examples of when 

unauthorised encampments had been tolerated. These included when a Traveller was 

heavily pregnant and accessing maternity services, or in hospital, or when the 

                                            
65

 Both permanent and transit. 
66

 Quotation of a City Council Solicitor “we’ve got some on the Right who are disinterested in the whys and 
wherefores of the unauthorised encampments and just want them out of the City”.  As an example, a 
Conservative Member publically criticised Officers for their response to an unauthorised encampment and 
the same Member urged Travellers to go to the wards of Green Members who she were happier to tolerate 
Travellers. She was reported to the Council’s Standards Board, who found that she had brought her 
authority into disrepute, but she had not breached the EA 2010, viewed in Gypsy and Traveller News on 31 
March 2012. 
67

 Taking into account the central Government Guidance. 
68

 Stated by a Director. 
69

 Stated by a City Council Officer. 
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unauthorised encampment was in a remote place.
70

 All the LAs agreed that if they 

tolerated an individual they would “tolerate the immediate family”
71

, thus demonstrating 

the principles of human rights have had some impact. However, it was also 

acknowledged that because Travellers often travelled as a group, comprised of more 

than one nuclear family, the whole group would be likely to leave if only some were 

tolerated. 

 

The study explored the reasons given by the LAs for their refusal to tolerate 

unauthorised encampments. One of the reasons mooted was the commonly held belief 

that Travellers cannot be trusted to abide by a negotiated toleration agreement. To 

demonstrate, a Clerk gave an example of Travellers who were allowed to remain on the 

land for a specific period but who reneged on the agreement so he felt “they are forcing 

our hand all the time”. In all the LAs there were examples of Travellers having broken 

toleration agreements and as a result the LAs stated that they were less inclined to 

tolerate. These reports appear to indicate LAs may have been inclined to tolerate but for 

the agreements having been broken since they felt “how can we go back and tolerate 

them”.
72

 Within the LAs there was a belief that Travellers would always “push as far and 

as hard as they can”.
73

 There was a clear absence of trust towards Travellers, which was 

explained by the LAs as being a reaction to previous experiences. However, there were 

also indications that this lack of trust stemmed from a much deeper negative attitude, 

which was reflected onto all Travellers rather than being the rational result of specific 

incidents with specific groups.  

 

The LAs explained that they rarely tolerated unauthorised encampments because the 

Travellers choose inappropriate places to camp such as parks which are public 

amenities.
74

 However, this reason did not seem to be borne out in practice because the 

LAs also did not tolerate unauthorised encampments in those situations where there was 

no question of an intrusion on a public amenity. Nor were the LAs able to indicate which 

areas of their land they would have been content to accommodate an unauthorised 

                                            
70

 Stated by Monitoring Officer and by Liaison Officer. 
71

 Quotation of a Monitoring Officer. 
72

 Quotation of a City Council Solicitor. 
73

 Quotation of a City Council Solicitor. 
74

 Quotation of a City Council Officer that Travellers “never go to a piece of land where we could tolerate 
them, they always go onto parks”. Quotation of a City Council Solicitor that Travellers camped in parks  
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encampment upon because they considered the density of housing in the area meant 

there were “very few places”
75

 where an unauthorised encampment would not impinge 

upon the settled communities. During the study it was evident that there was 

considerable pressure on the LAs to provide more housing for all communities and thus 

the pressure to provide open spaces was increasing. These comments were common 

across the LAs in the study although this may indicative of a particular problem with 

scarcity of land in the South East of England.
76

  

 

Another reason cited for the refusal to tolerate unauthorised encampments was that to 

do so could imply tenure or that the land was the Travellers’ home and thus potentially 

raise a human rights defence, as considered in chapter five.
77

 This was linked to the 

reasons given for the lack of services, such as a rubbish collection, being provided to 

unauthorised encampments since the LAs were concerned that if they provided facilities 

it would lead to an argument that consent had been granted for the Travellers to remain. 

That said it was evident that, as Travellers were perceived not to pay Council Tax, the 

real reason for denying services was that they did not “deserve”
78

 the services. The 

defence of implied tenure had been raised in a case concerning the City, which they 

claimed had changed their views on toleration since they had had “their fingers burnt”.
79

 

The other LAs in the area were aware that the defence had not been successful but also 

understood that the case had cost the City a considerable amount of money and, as a 

consequence of raising the defence, the unauthorised encampment had remained in situ 

for over a year. The effect was that the LAs in the area were only likely to “tolerate for 

four to six weeks at the most” to avoid such a risk.
80

 

 

A common reason given for this lack of toleration was the poor behaviour of the 

Travellers, which can be demonstrated by an example given of serious violent threats 

towards LA staff from a particular group of new Travellers.
81

 In relation to traditional 

                                                                                                                                               
because “they don’t want to go onto the rougher bits of land because they have really nice trailers” they did 
not wish to damage.  
75

 Quotation of a Councillor. 
76

 Quotation of a City Council Solicitor “We’re about 7,000 homes short on the City plan because we just 
don’t have enough land”. 
77

 Including interviews with a City Council Officer and a City Council Solicitor. 
78

 From interview with a Liaison Officer.  
79

 Quotation of a Policy Officer. 
80

 Quotations of a City Council Solicitor. 
81

 Quotation of a City Council Officer; Quotation of a  City Council Solicitor “they don’t do themselves any 
favours”. 
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Travellers some within the LAs felt that over the years their culture had changed and now 

“they don’t observe the most basic fucking sense of control over their kids”.
82

 There was 

a general acceptance within the LAs that the settled communities did exaggerate the 

problems but nevertheless their complaints were “absolutely valid”.
83

 The LAs accepted 

that there was a strong fear amongst many in the settled communities that because 

there was an unauthorised encampment “everything’s going to get stolen, there’s going 

to be a huge bloody crime rate increase”.
84

  

 

Some Officers and Traveller supporters, whilst acknowledging the common perception 

that Travellers behave in an anti-social manner, believed that this was not necessarily 

borne out in reality.
85

 This can be illustrated by a story from a Liaison Officer, who had 

been on an unauthorised encampment and had witnessed a local resident drive up and 

fly tip so “people do make use of the Travellers being there for their own purposes”. A 

Policy Officer also related an incident concerning complaints made about rubbish on an 

unauthorised encampment but in reality the rubbish had been blown there by the wind 

and the Travellers were in fact “clean and tidy”. Furthermore, most of the LAs accepted 

that the fear of crime was not borne out in reality since there were not significant 

increases in crimes due to the presence of unauthorised encampments according to the 

Police.
86

  

 

Many within the LAs during the study said that they would personally welcome more 

toleration decisions because removing unauthorised encampments frequently turned into 

a farcical situation with Travellers simply moving round and round within the same LA 

area. They accepted that there would be clear benefits in more toleration and the City 

gave an example of how, in the summer of 2011, they had tolerated an unauthorised 

encampment at an out of town location, and as a result there was a 25% reduction in the 

number of unauthorised encampments.
87

 It was also accepted that sometimes it was 

preferable to tolerate an unauthorised encampment rather than “risk displacement onto 

                                            
82

 Quotation of a City Council Solicitor. 
83

 Quotation of a Parish Clerk. 
84

 Quotation of a Liaison Officer. 
85

 Quotation of a Liaison Officer; Quotation of a Policy Officer “fears and realities are quite different.” 
86

 The Police Officer confirmed there was no increase or no significant increase in their crime figures when 
an unauthorised encampment was in the area. 
87

 In a footnote in their 2012 Strategy, compared with the same period the previous year. 
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other sites where the impact and dissatisfaction could be higher”.
88

 The same Officer 

acknowledged that toleration was “a very difficult call because you obviously don’t know 

where they’re going to go and you never know quite what the impact is going to be” and if 

the LA tolerated the Travellers they may have to deal with the community response 

which was often a “challenging scenario”.  

 

However, these comments were contradictory for, while some Officers protested that the 

LA should be more tolerant, ironically the same Officers personally made the decisions 

not to tolerate. The researcher’s view is what they really meant was they wished others 

would take a more tolerant stance but were unwilling to do so themselves because of the 

political pressure and how that may impact upon their career. A question arising in this 

context and also discussed in the works of Cohen and Newley is whether a LA can be 

said to tolerate or whether it is really individuals who tolerate.
89

 Cohen argues that an 

agent of the State can operate a policy of non-interference whether they personally 

approve of the behaviour or not, but the study findings demonstrate that decision makers 

in the LAs are sometimes affected by their own and others’ personal prejudices. 

 

Unsurprisingly, Travellers’ supporters advocated for the LAs to be more tolerant with 

some protesting that all unauthorised encampments should be tolerated regardless of 

the circumstances on the basis of their unconditional support for the Travellers’ way of 

life.
90

 They contended that LAs had brought the problem on themselves by closing off 

traditional stopping places so that Travellers were forced to camp in inappropriate places 

such as parks, lay-bys and roundabouts “because the appropriate places no longer 

exist”.
91

 As well as taking a more tolerant approach, which could reduce the number of 

unauthorised encampments, the study considered other ways to ease the burden on 

LAs.  

 

In addition to the research questions relating to toleration, the study also explored the 

practical use of the legal powers by the LAs and it is their effectiveness in practice that 

we now turn.   

 

                                            
88

 Quotation of a Director.  
89

 Newley G, op.cit (n86, ch2).   
90

 Interview with a Policy Officer.  
91

 Quotation of a Policy Officer.  
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3.2 The effectiveness of the current legal powers 

 

The study considered which of the legal powers, explored in chapter three, the LAs used 

to remove unauthorised encampments and how effective they were believed to be in 

practice. All the LAs agreed that the powers enabled the removal of unauthorised 

encampments but felt that since they were at best only moving Travellers on to another 

LA’s land the current practices and law were not effective for LAs nationally or in the 

longer term. Those outside the LAs agreed that the current system of dealing with 

unauthorised encampments was flawed, for as a Policy Officer stated, “it’s all public 

money in the end” and “the ceaseless merry go round does not address the issue”. 

 

In terms of the powers employed there was a mixed approach with the District, Borough 

and the Parish using whichever power they considered appropriate in the circumstances,
 

the County only used the criminal powers and the City only used the civil possession 

route.
92

 All those interviewed agreed that it was difficult to choose which power to use 

because whichever they selected there were disadvantages. The general consensus was 

that the choice of legal power was dependent upon how urgently the LA required the 

Travellers removal as it was considered that the criminal process was quicker. The 

choice of powers also appeared to be based on a number of factors, including the 

location of the unauthorised encampment and the amount of pressure being exerted by 

Members and the settled communities. Those interviewed in the LAs were asked 

whether the legal powers available to remove unauthorised encampments were effective 

and it was clear that they thought on the whole they were; as illustrated by a comment of 

a Liaison Officer “you get your Order, you move them off.  So it does what it says on the 

tin”.  

 

Nonetheless, there were some criticisms of the main civil and criminal powers. The main 

complaint from the LAs was that legal action took too long. A further common complaint 

concerned the time taken to enforce Orders, for even when the LA had obtained an 

                                            
92

 The City used the civil route since they had been informed by the Magistrates’ Court that they had to pay 
a hearing fee for each caravan which made the costs too prohibitive.

 
They agreed with the Court that there 

should only be one hearing fee, regardless of the number of caravans, so in the future they may use their 
criminal powers more frequently. 
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Order it could still take approximately “ten days”
93

 for Travellers to be removed by the 

bailiff. A Monitoring Officer recounted a story which illustrated these delays, involving the 

bailiff being on holiday for a fortnight and on his return being so busy that “(the Order 

was) completely ineffective.” While it may be possible for LAs to effect a quicker removal 

by using High Court Enforcement Officers, there are considerable cost implications to 

that option.
94

 In addition some Officers also believed the criminal process was too slow.
95

 

The LAs were concerned that the legal process was becoming slower due to recent and 

funding cuts at the courts.
96

 These frustrations with the delays in the legal process can 

be illustrated by some within the LAs advocating for a tougher approach to unauthorised 

encampments.  

 

On the basis that the criminal process was acknowledged as a quicker route it may be 

assumed that LAs would normally use those powers and the study found that it was 

generally the preferred option. However, there are potential problems for the LAs when 

using the criminal powers, as highlighted by a City Council Officer who had experienced 

arguments about the Removal Order being against the vehicle rather than the individual, 

so a Traveller may argue ‘it’s not an Order against me’ ”.
97

 Further, some within the LAs 

considered a disadvantage of a Removal Order was that it only offered protection for 

three months, which they felt was too “short a time”.
98

  

 

Thus, some of the LAs considered the civil possession route preferable, since Orders 

were theoretically effective for six years, although they understood that this was qualified 

by the requirement to have a sufficient nexus between the Travellers which could be 

difficult to prove.
99

 For instance, the City had many Orders, which were potentially 

effective, but were unable to prove a connection. An example was given of a case where 

four families were part of the group who had been on the land when the Order was made 

but the Court would not reinstate the writ because there was not a strong enough 

                                            
93

 Quotation of a City Council Solicitor. 
94

 One LA was informed by the Enforcement Officers that to remove six Travellers would cost £2,000. 
95

 Quotation of a Clerk “it is inadequate in terms of the practicalities because of the length of time to get an 
Order”. 
96

 Complaints about the slow court process were common during the study.  
97

 The LAs in the study noted the registration numbers of the vehicles on the unauthorised encampment 
and/or took photographs of the vehicles so they could identify which vehicles the Order related to. 
98

 Quotation of a Monitoring Officer. 
99

 op.cit (227, ch3); considered above in chapter three. 



174 
 

  

 

 

nexus.
100

 Nevertheless, there was a clear view within the LAs that obtaining an Order 

may act as a “deterrent”
101

 even if the courts would not enforce it.
 
Further, a minority of 

those interviewed preferred using their civil powers because they believed that it was 

“wrong to over abuse criminal powers”
102

 since Travellers were not provided with an 

adequate number of authorised sites.  

 

In addition to the use of the usual civil and criminal powers, all of the LAs had considered 

the use of pre-emptive injunctions since it was acknowledged that new methods needed 

to be explored. The LAs mentioned an increased interest, particularly amongst their 

Members, in the use of injunctions arising from the extensive publicity about their use.
103

 

They considered pre-emptive injunctions may be useful because the usual powers 

meant that the Travellers “simply go to the next park and then we remove them from 

there and they go to the next park”.
104

 Even the local courts had asked why the LAs were 

not making injunction applications, in those cases where Travellers repeatedly camped 

on the same piece of land, and the judges had been expressed no concerns about the 

draconian nature of injunctions.
105

  

 

Nonetheless, there was a mixed reaction within the LAs as to their value in practice. Only 

the City had actually obtained an injunction which was against one Traveller, due to their 

threatening behaviour, which contained a prohibition excluding that individual from 

trespassing in the area. A City Council Solicitor was cautiously optimistic about 

employing pre-emptive injunctions but believed that they should not be applied for 

against Travellers with children. Nor did he believe that they should be used against 

traditional Travellers but would be content to advise their use against new Travellers. 

The LAs acknowledged that injunctions were “a blunt instrument in the sense that there 

is nothing you can do to enforce them other than threaten to have the Travellers 

arrested, but that will probably be sufficient for them to move on, that fear factor”.
106

 

However, most of the LAs perceived the resources needed to obtain an injunction were 

                                            
100

 Interview with a City Council Solicitor. 
101

 Quotation of a Solicitor for the Councils. 
102

 Quotation of a City Council Officer. 
103

 op.cit (n286, ch3). 
104

 Quotation of a City Council Solicitor.  
105

 Quotation of a City Council Solicitor “Judges are saying to us time and time again ‘why are you not 
getting an injunction against these people?’ They don’t understand why we don’t”. 
106

 Quotation of a City Council Solicitor.  
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disproportionate to the frequency of the problem of unauthorised encampments in their 

areas.
107

  

 

 

3.3 LAs’ views on the use of Police powers 

 

In considering the effectiveness of the current powers, explored in chapter three, the 

study looked at how the Police in practice used their powers to remove unauthorised 

encampments. The study found a strong belief within the LAs that the Police should use 

their powers more frequently since they were not taking a proportionate amount of 

responsibility. This was illustrated by a City Council Officer’s comment that “many 

Councillors…want the Police to do evictions immediately” so as to prevent the burden 

falling onto the LA. Some felt that it was more appropriate for the Police to deal with 

unauthorised encampments because their powers were more expansive.
108

  

 

The concerns with the lack of Police action were demonstrated by a Monitoring Officer, 

who stated that in her experience there were occasions when the criteria to use their 

powers had been met but the Police had not taken action. In her view this was a short 

sighted approach because if the LA used their powers the Police may still be required to 

be present at the removal. During the study there were complaints that there had been 

occasions when the LA had to delay a removal because the Police had insufficient 

resources to assist.  

 

Others in the LAs were even more critical. For example, a Clerk, when asked about the 

Police using their powers, said “bloody chocolate teapot comes to mind”. He accepted 

that on occasions the Police may have higher priorities than dealing with unauthorised 

encampments but believed in some circumstances it was “the confrontation element that 

they fear”. Others agreed considering that the Police’s refusal to act, was because they 

“have gone soft as they do not have enough work to do these days”.
109

 One of the LAs 

gave an example of how the Police refused to deal with a Traveller who was physically 

threatening their staff which left them feeling unsupported. 

                                            
107

 In the Harlow case the LA admitted that it had taken months of planning to gather the evidence in the 
case.  
108

 The Police’s powers are outlined in chapter three; Quotation of a Monitoring Officer. 
109

 Quotation of a City Council Solicitor “I think they bottle it, I think they’re frightened of being challenged”. 
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From the study it was clear that some of these frustrations arose because the Police 

response differed depending upon which Officer was dealing with unauthorised 

encampment at the time. This uncertainty surrounding the circumstances in which the 

Police would act, was also confusing for the settled communities who, as well as having 

to make sense of the different tiers of LA responsibility, struggled to understand the 

distinct division of responsibilities and powers between the LAs and the Police.  

 

Even though the LAs wanted the Police to act more often there was a general 

acceptance of the difficulties involved for, as a Councillor stated, “they do try their best to 

prevent any sort of open unrest but it is a difficult area for them”. Sometimes the situation 

was such that the Police’s powers were simply not applicable and most of the LAs 

appreciated that. A Monitoring Officer stated, “the public seem to think the Police can just 

turn up and just move them and don’t appreciate the constraints and limitations”.  There 

was also an acceptance by the LAs that the Police had suffered cuts and therefore had 

limited resources to deal with unauthorised encampments.
110

 Most of the LAs felt that the 

Police were willing to engage positively even if they were not willing to use their powers 

and all of the LAs agreed it was vital to have a good working relationship with the Police 

for “there’s a lot of pressure…and that pressure can play out in the relationship between 

LAs and the Police”.
111

 

 

The LAs in the study believed nevertheless that there were positive signs that the Police 

were becoming more willing to use their powers.
112

 It appeared that they were more alive 

to considering not just the risk of an immediate negative community impact of the 

unauthorised encampments but would consider a longer window of impact. This change 

of approach, a Director believed, stemmed from a specific unauthorised encampment 

which the Police had not taken action on and so the LA had to cancel a community event 

which resulted in numerous complaints to senior Police Officers.    

 

                                            
110

 Disney R and Simpson P (2017) Police Workforce and Funding in England and Wales. Institute of Fiscal 
Studies  found that spending on the Police fell by 14% in relative terms between 2010/11 and 2014/15. 
111

 Quotation of a City Council Officer. 
112

 Quotation of a Director “but more recently they had changed their approach”. 
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This is at variance with the Police view that it is for LAs to take the lead on managing 

unauthorised encampments.
113

 During the study the Police clearly considered 

unauthorised encampments to be a predominately civil matter and in any case 

considered “we have better things to do like dealing with criminals”.
114

  

 

 

3.4 The impact of equalities law  

 

Following on from the legal analysis in chapter four, this section considers the impact of 

the Equality Act 2010 (“EA 2010”), in relation to unauthorised encampments, on the 

culture within LAs and its usefulness to Travellers in the courts in practice. Despite a 

general acceptance that Travellers are discriminated against it is contended, based upon 

the study’s findings, that the equalities legislation has had little real positive effect for 

Travellers on unauthorised encampments.  

 

The study explored the reasons why the legislation has had little effect and found 

particularly in the interviews with those working within the LAs, a belief that the legal 

powers they used to remove unauthorised encampments were non-discriminatory. There 

was a clear lack of awareness that their actions may be discriminatory or shaped by a 

wider societal context of prejudice towards Travellers.
115

 In any case, the study’s findings 

indicate that the LAs had concerns about making distinctions between Travellers on 

unauthorised encampments on the basis of their ethnicity since they were insistent they 

treated all unauthorised encampments the same regardless of the Travellers’ ethnicity.  

 

However, all the LAs accepted that there could be discrimination towards Travellers and 

the Officers interviewed commented they often had to remind the public, Members and 

other staff that discrimination against traditional Travellers was not lawful. A City Council 

Officer felt it was extraordinary that Travellers were “a group who it’s okay to be racist 

about…and it is okay for people in positions of authority to incite hatred towards them. 

It’s really quite frightening and when you do meet (Travellers)…you see the impact and 

the desperation”. Nonetheless, none of those interviewed within the LAs would accept 

                                            
113

 In the relevant Authority’s Unauthorised Encampment Policy which replicated the national Guidance. 
114

 Quotation of a Police Officer.  
115

 That professionals are influenced by their personal lives is reflected in Lewis G (2004), op.cit (n110, 
ch2), p 5. 
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they discriminated against Travellers themselves, although they did strongly imply that 

others within the LA did. 

 

The study found particular equalities issues arose from negative comments made by 

some Members concerning unauthorised encampments. For instance, at internal 

meetings some called Travellers “dirty”, “untrustworthy” and “a plague”. Although 

Members have equalities responsibilities, since the abolition of Standards Boards, there 

is little LAs can effectively do if Members discriminate.
116

 The only real penalty against 

Members may occur at the next election if the voters wished to express their distaste for 

any prejudice displayed.  

 

The study found no significant impact on the culture within LAs arising from the EA 2010, 

at least in relation to unauthorised encampments. Reflecting the views of the LAs, a City 

Council Solicitor commented that there had “not been a jot of difference”, since the Act’s 

introduction and the Act was considered to have introduced little that was new to the 

existing equalities legislation. This lack of cultural change can be demonstrated by the 

fact that most of the LAs had taken no positive initiatives with regard to Travellers since 

the introduction of the EA 2010.
117

 

 

Amongst a minority of those in the study, there was even a lack of understanding that 

some Travellers may be protected by the legislation due to a conflation of ethnicity with 

colour which may be explained by the fact that most of the Government guidance on 

equalities refers only to Black and Asian ethnic minorities.
118

 Rarely in equalities 

literature are references found to traditional Travellers and this absence is compounded 

since most of the equalities training provided within LAs did not explicitly refer to 

Travellers.
119

 Nevertheless, most of the LAs understood the equalities law theoretically 

provided protection to traditional Travellers.  

 

                                            
116

 LA Standards Committees were abolished in March 2012 as they were deemed to be inconsistent with 
localism and were being used for political infighting. LAs still have codes of conduct for Members which 
should be consistent with the Nolan principles of public law but the enforcement is now light touch; Doig A 
(2014) Roadworks Ahead? Addressing Fraud, Corruption and Conflict of Interest in English Local 
Government. Local Government Studies. Vol 40(5); Philips L (2011) Out of the Ashes. Public Finance. p 10. 
117

 Quotation of a Solicitor to the Councils  that “not aware that positive action could be taken”.  
118

 Quotation of a Clerk “I don’t know the ins and outs of the 2010 Act”. 
119

 As demonstrated during the study and which chimes with the earlier research of Morris R and Clements 
L (2002), op.cit (n2, ch1). 
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Most of the LAs stated that the Travellers’ ethnicity made no difference to their treatment 

of unauthorised encampments, which can be illustrated by the comment that “we treat 

them all the same, we just lump all Travellers together”.
120

 This appears to be 

contradicted by complaints made to the LAs, by some in the settled communities, who 

perceived equalities legislation did advantage Travellers at their expense.
121

 A small 

number within LAs recognised that it was important to take account of the cultures and 

practices of the diverse groups of Travellers.
122

  

 

As part of the consideration of the impact of equalities legislation the study questioned 

whether the important decision to tolerate an unauthorised encampment was dependent 

on whether Travellers were traditional or new. Most of the LAs stated that they did not 

take account of the ethnicity of Travellers when making toleration decisions.
123

 

Exceptionally, the City strongly emphasised equalities which was a concept overtly 

mainstreamed throughout all its functions.
124

 This may have suggested that the City 

would be more likely to tolerate unauthorised encampments if they involved traditional 

Travellers; however this was not borne out in practice. The study found no conclusive 

evidence of traditional Travellers being tolerated more, although since there were so few 

toleration decisions it was not possible to analyse any pattern.  

 

Nevertheless, equalities legislation may have indirectly impacted on unauthorised 

encampments for all the LAs did distinguish between different kinds of Travellers when 

allowing access to LA sites. Those LAs with sites had policies which allowed access only 

to traditional Travellers, which meant new Travellers were more likely to be the ones on 

unauthorised encampments. This distinction was predicated on the belief that the LAs’ 

limited resources should be focussed on those who have a “cultural or ethnic 

background”
125

 of travelling rather than new Travellers, whose situation was deemed to 

                                            
120

 Quotation of a Liaison Officer; Further a Councillor said “I don’t think we distinguish when we move 
people off”, the Solicitor for the Councils said “I don’t make any distinction between them,” the Clerk 
commented since Travellers “are breaking the law. Why would you treat any group differently”? 
121

 The Liaison Officer said equalities made little difference but “the public perception is that it does.” 
122

 Quotation of a Director that “we don’t really look at the subtleties”. 
123

 Quotation of a Director that “my primary analysis (when making a decision on toleration) would be 
around welfare issues rather than ethnicity”. 
124

 Quotation of a City Council Solicitor that “it’s a really important part of my advice as to whether the 
Travellers are covered by equalities law or not” and quotation of a City Council Officer “we certainly do 
consider the Equality Act”. 
125

 Quotation of a City Council Officer; Quotation of a City Council Solicitor that “new Travellers are 
absorbing resources that could otherwise be used for Irish Travellers and Gypsies”.   
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flow from their own life style choices.
126

 Some Officers believed that it would be a 

dereliction of the LAs’ duty to allow new Travellers to occupy sites and thus take away 

the few available pitches from traditional Travellers.
127

  

 

In relation to the protection offered by the equalities legislation in the courts most of the 

LAs in the study reported that equalities issues were very rarely raised in relation to 

unauthorised encampments.
128

 Only the City maintained that the issue was frequently 

raised, in those few cases when an eviction was defended, but rarely pursued.  It was 

clear that the lack of protection provided by the courts meant that the LAs did not feel 

unduly weighed down by their responsibilities under the EA 2010. During the study the 

LAs offered their explanations for this lack of protection provided to Travellers and at the 

outset some LAs claimed that, as the Travellers often did not provide information as to 

their ethnicity as part of the welfare audit, they should be unable to take advantage of the 

legislation.
129

 However, this was contradicted by the comments of others who were 

confident that they could tell whether Travellers may be protected under the legislation 

“just by looking at them”.
130

 

 

One of the main reasons proffered for the minimal impact of the EA 2010, at least in this 

context, was because LAs are in the invidious position of constantly trying to balance the 

needs of one protected group with those of another. This is demonstrated by a Clerk’s 

remarks that “we’ve still got disabled groups…who equally…have had some of their 

facilities taken away” by an unauthorised encampment. It was apparent, on those 

occasions when consideration of Travellers, rights was given, that LAs found this 

balancing exercise difficult and therefore they ending up not supporting any 

disadvantaged group because it was claimed they effectively cancelled out each other’s 

rights.  

 

                                            
126

 A City Council Solicitor emphasised the distinction “between ethnic Travellers which is not a lifestyle 
choice and new Travellers who are mostly middle-class drop-out kids who impinge upon the LA resources”. 
127

 Quotation of a City Council Solicitor that “new Travellers piggy back the legislation which is designed to 
protect ethnic Travellers and manipulate it to get stuff they are not entitled to”.  
128

 For example, a Liaison Officer stated that they had only had one judicial review over the last few years in 
relation to unauthorised encampments and the application had been dismissed at an early stage.  
129

 For example a City Council Solicitor said if the Travellers were not known to the LA they needed to prove 
they were a traditional Traveller by providing some family background. 
130

 Quotation of a Process Server. 
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There was a strong view within the LAs that they should not treat Travellers differently on 

the basis of their ethnicity but should “look at the facts of the case and then deal with 

whatever situation we have”.
131

 The removal of Travellers from unauthorised 

encampments was not “seen through the prism of equalities legislation”.
132

 Some outside 

of the LAs agreed. For instance, Sir Peter Bottomley MP commented that there should 

be no distinction in terms of whether people were travelling on the basis of a long term 

tradition or otherwise because the paramount concern should be whether the 

unauthorised encampment caused problems for others.
133

  

 

However, some of those interviewed considered that it was vital for LAs to make a 

distinction between traditional and new Travellers. For example, a Policy Officer was 

insistent that her organisation would not campaign for new Travellers to be recognised 

as an ethnic group, “not even if they were third or fourth generation”, because there were 

important distinctions between different groups which should be recognised and 

preserved.
134

  

 

Further there was a common view that appealing to equalities legislation “did not help 

Travellers in the long run”.
135

 For as a Director stated, “it tends to not be well received 

when you quote equalities legislation”
 
and rather recourse to equalities served to 

antagonise the settled communities. On the other hand, the equalities legislation was 

thought to be useful from the perspective of Travellers’ supporters. For example, as a 

Policy Officer stated “at least there is a legal tool to challenge racism…it is right that 

there is race protection for some Gypsies and Travellers”.  

 

Most of the LAs contested that equalities was not an issue on unauthorised 

encampments because they believed “prejudice…affects all Travellers regardless of their 

ethnicity and the public don’t distinguish between them”.
136

 There was a strong view that 

new Travellers are also discriminated against and in some cases treated worse because 
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 Quotation of a Councillor.  
132

 Quotation of a Director.  
133

 Quotation of Sir Peter Bottomley MP “if it had no effect on the environment…or the people…or virtually 
no effect, then I don’t see that (unauthorised encampments) become a major issue for those around them 
or for LAs”. 
134

 Quotation of a Policy Officer “they cannot become an ethnic minority” and was adamant they never could 
no matter how long they travelled. 
135

 Quotation of a Liaison Officer. 
136

 Quotation of a Councillor. 
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they were not seen in a romantic or idealised light.
137

 This dislike can be demonstrated 

by comments that new Travellers were the most difficult to deal with because “they are 

fucking argumentative” and “are not afraid to challenge you more than Gypsies…and are 

just more aware of their rights”.
138

 A City Council Solicitor considered new Travellers 

“keep pushing” to see how far they can stretch the amount of time they spend on the 

unauthorised encampment.
139

  

 

There was also evidence that it is not just Travellers who suffered prejudice but anyone 

on an unauthorised encampment. To illustrate this point in April 2015, in one of the LAs 

in the study, a local resident set fire to a homeless person’s tent which formed part of an 

unauthorised encampment. This followed complaints of anti-social behaviour to the LA 

supposedly caused by this homeless group from the local settled communities which 

were similar to complaints normally made about Travellers.
140

 There appeared to be a 

covert hierarchy in that traditional Travellers were more likely to be supported by being 

provided with access to sites, new Travellers were offered little support but homeless 

people living in vehicles or tents came at the very bottom in terms of priorities since the 

LAs on occasions did not even take the trouble to get a court order to remove them.
141

  

 

3.5 The impact of human rights law 

 

Following on from chapter five, which considered the relationship between the duties on 

LAs under the Human Rights Act 1998 (“HRA 1998”) and their powers to remove 

Travellers from unauthorised encampments this section considers the impact of the HRA 

1998 from the perspective of the LAs in the study. In a similar fashion to the impact of 

the equalities legislation this study found that the introduction of the HRA 1998 had not 

created or significantly impacted on a culture of respect for human rights within LAs, as 

some commentators had expected it might, at least not in relation to Travellers on 

unauthorised encampments. The study also explored the reality of whether the HRA 

                                            
137

 Quotation of a City Council Officer “(New Travellers) are absolutely discriminated against and treated 
very badly”. 
138

 Including a Liaison Officer. 
139

 In addition, he pointed out “Irish Travellers will generally move off” but “new Travellers don’t play by the 
same rules and will argue for months”. 
140

 The homeless people had been provided with tents by a local charity and advised to sleep in the park 
rather than on the streets.  
141

 Quotation City Council Solicitor if they want to “take advantage of  the fact that we’re cleaning rubbish up 
behind them” they should prove they travel. 
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1998 was effective for Travellers in the courts in offering protection and found that 

although human rights were occasionally referred in legal actions, such claims were 

largely unsuccessful.  

 

To put the study’s finding into context, prior to the introduction of the HRA 1998 

commentators including Klug et al, had identified a lack of a culture of human rights in 

many public bodies including within LAs.
142

 At that time Klug et al considered LAs had 

not mainstreamed human rights because there was no incentive on them to do so. This 

was because the courts had distanced themselves from interfering with public bodies on 

the basis of “overt judicial pragmatism, even when there were profound failures on the 

part of the authorities to meet apparent statutory obligations”.
143

  

 

This study considered whether any change had been affected since the Act’s 

implementation. On the face of it the introduction of a statutory duty and the consistent 

Government guidance to LAs reinforcing that “the provisions of the Convention should be 

considered as an integral part of the LA decision making process”,
144

 may be assumed 

to have ensured LAs place a greater emphasis on human rights. Certainly all the LAs in 

the study were aware that they should consider human rights in relation to unauthorised 

encampments and most appeared to give greater weight to human rights than to 

equalities.
145

  

 

However, the study demonstrated that in reality the majority of those interviewed were 

sceptical about human rights and there was a considerable degree of cynicism 

throughout the LAs.
146

 This can be illustrated by the comment that those who raised 

human rights arguments would take a very different view if Travellers were “camped at 

the bottom of their garden”.
147

 This attitude manifested itself in most of the LAs taking a 

negative approach to their duties under the HRA 1998. For example, one Officer said 

“you have to consider human rights because it is part of the law but it is just one of the 
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 Klug F, Starmer K, Weir S (1996), op.cit (n229, ch3). 
143

  ibid,  p 69. 
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 ODPM (2006) Planning for Gypsy and Traveller Caravan Sites Act. London: ODPM p 16.  
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 For example, a Monitoring Officer believed that there was a need to balance the needs of both the 
Travellers and the settled communities. 
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 Quotation of a Liaison Officer “human rights had made some lawyers very rich.” 
147

 Quotation of a Liaison Officer. 
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boxes that you tick”.
148

 There was criticism of what was perceived to be an unfair 

imposition on LAs to pay attention to the human rights of Travellers. Whilst it was 

acknowledged there was a balancing exercise between the local settled communities’ 

and Travellers’ human rights some within the LAs felt that there was too much focus on 

Travellers’ rights although the study found no real evidence of such favouritism.
149

 A 

comment made by a Director reflected those perceptions as he said, “I’ve never known 

(human rights) to change someone’s attitude. If anything, it seems to make (the settled 

communities) more resentful”.   

 

The approach to the consideration of Travellers’ human rights being no more than a tick 

box exercise was predominant across the LAs. During the study there were divisions of 

opinion about the impact of human rights but on the whole it was clear that the LAs, 

whilst routinely undertaking, for example, the welfare audits, generally only paid lip 

service to the Travellers’ human rights. The City did place a stronger emphasis on the 

human rights of Travellers, although a City Council Officer also pointed out that, “I don’t 

think about it on a day-to-day basis because it’s embedded into our practices and thus 

we don’t particularly refer to the HRA 1998. It’s just part of the balancing act”. 

Nonetheless, the study findings indicate that while the City contended that they took 

human rights seriously there was no clear evidence that such considerations made them 

less likely to remove unauthorised encampments as quickly as possible. 

 

This negative attitude can also be seen as part of a wider assault on the HRA 1998, 

which is regarded by some “as an instrument that has unfairly privileged Gypsies and 

Travellers by supporting unauthorised encampments”.
150

 Specifically, a Councillor 

thought that the attitudes of those within the LAs who were critical of human rights 

reflected attitudes within the wider society which he saw as “an indictment on society 

because everyone has the right to family life and (the Travellers) are no different to 

anyone else”.  

 

A reason posited for this negativity was the lack of understanding from some Officers 

and Members concerning the concept of human rights and confusion over which issues 
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 Quotation of a Liaison Officer. 
149

 Quotation of a Clerk “(Travellers) are affecting the human rights of other people who want to use that 
open space and who can’t because they feel threatened.

 
What happens to the victim’s human rights”? 

150
 Richardson J and Ryder, op.cit (n4, ch1), p 211. 
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they should consider as part of their decision making, even though training on human 

rights was routinely provided.
151

 The study found that the decision makers struggled to 

understand how to balance the human rights of the local settled communities and those 

of the Travellers and what weight to attach to each side. When the decision makers did 

consciously consider human rights there was a common view within LAs that the 

unauthorised encampment was not the Travellers’ home since the Travellers were not 

sufficiently linked to the land. Instead the LAs were focussed on protecting, as they saw 

it, the homes of local residents.  

 

As well as revealing the failure of the HRA 1998 to impact on the culture of LAs, the 

study considered the LAs responses to the question of how often Travellers defended 

themselves in court by using human rights arguments. Most of those interviewed said 

that the issue had not been frequently raised and that very few cases were defended on 

any basis. This was with the exception of the City, where there was greater evidence of 

the use of human rights arguments.
152

 This information was corroborated by the fact that 

during the period of the study there were no judicial review applications made by 

Travellers, in respect of breaches of their human rights, although there were threats to 

do so. The City considered it had more human rights arguments raised against it 

because it dealt with many new Travellers who were more likely to contest their removal 

than traditional Travellers.
153

  A City Council Solicitor stated that, while the courts may be 

content to listen to arguments about human rights from the Travellers’ representatives, 

they were far more reluctant to allow them to be used as a defence in relation to 

unauthorised encampments.
154

 In general, those interviewed suggested that the courts 

took a dismissive attitude to human rights arguments preferring instead to concentrate 

on the LA’s rights as the landowner and the concerns of the settled communities. One 

Officer mentioned the “eye rolling”
155

 in the courts which would follow any mention of 

Travellers' human rights.  
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Training on human rights was available to all Members and Officers of the LAs in the study, although  
attendance varied.  
152

 Nor could they remember when human rights issues had been raised. 
153

 A City Council Solicitor remarked that traditional Travellers rarely raised the issue of their human rights 
“Rather it has become a kind of middle class byword. Something the new Travellers use.” 
154

 Quotation of a City Council Solicitor “(the human rights argument) never gets anywhere… they just go 
round and round and they throw it at us every single time but the Judge is not interested”. 
155

 Quotation of a City Council Solicitor. 
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Throughout this study, the reaction of most of those interviewed in the LAs suggested 

that they considered an appeal to human rights to be a cynical tactic to delay the 

Travellers’ removal rather than a genuine attempt to allow the encampment to remain 

indefinitely. Nevertheless, it was accepted that if such an argument were raised, the 

reality was that it would delay removal and that time may be all the Travellers wanted. 

Thus, the mere acceptance by the court at the initial hearing that there may be a human 

rights argument could be enough for the Travellers to ‘win’.  

 

 

4. Conclusion 

 

This chapter has considered the reality of how LAs employ the legal powers available to 

remove unauthorised encampments and also whether the overarching themes, explored 

in chapter two, are relevant in practice. The study found that a common theme was the 

lack of toleration except in the most exceptional of cases. This harsh line arose from the 

contentious nature of unauthorised encampments with the decision makers having to 

deal with considerable pressure from Members and the settled communities. It was clear 

that most LA decision makers also personally disagreed with the Travellers’ way of life 

which, in turn, influenced their actions.  

 

The practical effectiveness of the current legal powers was explored with the LAs and the 

study found that the powers do affect the removal of unauthorised encampment but they 

do not provide a long lasting solution. Therefore, although some of the LAs were critical 

of the lack of Police action, regardless of whether the LA or the Police use their powers, 

a common view was that the end result remains the same since “all we have achieved is 

displacement”.
156

   

 

The study explored the practical impact of the equalities legislation and human rights 

legislation in relation to unauthorised encampments on LAs. A common view is reflected 

in the following articulation of Sir Peter Bottomley MP that “I don’t see equalities or 

human rights gives me the right to say I am going to live where it hasn’t been agreed or it 

is not mine” – thus demonstrating in practice the limitations of the law explored in 

chapters four and five. The study has clearly shown that most of the LAs gave little 
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consideration to equalities and often denied the relevance of the EA 2010. In a similar 

fashion most of the LAs paid little heed to the Travellers’ human rights treating both 

these and the equalities obligations as a tick box exercise at best.  

 

Finally, all of the LAs considered that the way to achieve a better relationship between 

Travellers and the settled communities was to end or at least reduce the number of 

unauthorised encampments. It is to this issue that we now turn as we consider in the 

concluding chapter ways in which a reduction in unauthorised encampments may be 

achieved. 
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 Quotation of a Director. 
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Chapter Seven 

 

Conclusions and Ways Forward 

 

This thesis examined the complex legal matrix developed to deal with unauthorised 

encampments and predominantly introduced since the end of the Second World War. 

Whilst previous research in this area focuses on the Travellers’ perspective of their 

treatment by LAs this thesis adopts an alternative approach by concentrating on the LAs 

perspective in relation to unauthorised encampments. The significance of this research 

therefore lies in the combining of the doctrinal with specific insights into how the law 

operates in practice. Further this thesis contributes to the development of understanding 

in this area of the law by explore the range of powers at the LAs disposal in particular by 

exploring the recent developments in the use of pre-emptive injunctions. The extent to 

which the legislation aims to constrain and control Travellers’ lives in an attempt to 

compel them to assimilate into the settled communities was a key research question 

identified at the outset. The findings of the doctrinal examination were supported by the 

findings of the empirical research conducted in a range of LAs which confirms that the 

legislation and how those powers are employed by LAs are often designed and used to 

achieve that end in practice.  

 

This chapter presents the conclusions arising from the research drawing together the 

legal analysis and the results of the empirical study. It is divided into two sections, one 

focused on the main findings in relation to the main research questions as outlined in 

Chapter 1 and the other focussed on possible ways forward in light of the findings made. 

 

1. Key Findings 

 

A key question explored in the thesis was whether the legislation introduced since 1945 

has increased the LAs ability to govern the lives of Travellers. The thesis found the 

answer to be a resounding yes. As demonstrated in chapter three, the development of 

the law, particularly the introduction of the Criminal Justice and Public Order Act 1994, 

reflects the desire of the various Governments to protect the settled communities’ wishes 

and their own electoral positions by their imposition of ever increasing legal controls over 

Travellers. This has produced a comprehensive range of legal powers which LAs can 
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employ to remove Travellers from unauthorised encampments. The raft of controls over 

Travellers seems set to increase in the future despite protestations from the State that it 

recognises the rights of Travellers to travel and contrary to Acton’s claims that the 

reaction of political parties to Travellers is on a spectrum between repression to 

inclusion.
1
 This research also found that the lack of a clear or consistent strategy from 

central Government on how to deal with unauthorised encampments has been damaging 

both for Travellers and LAs.
2
  

 

This thesis explored the reality of how LAs use these powers to control Travellers and 

found that the approach of LAs has predominantly been at the repressive end of the 

spectrum. The empirical study demonstrated that the decision makers in LAs do not 

objectively apply the law in a neutral fashion, as they may believe, but rather that they 

are strongly influenced by the demands of Members and the settled communities. The 

decision makers in LAs are placed under considerable pressure to remove unauthorised 

encampments quickly and little consideration is given to their toleration. LAs are far more 

concerned with the wishes of the settled communities than with any negative judgment 

imposed by the courts, as illustrated in the case study at Annex 3. In any case, this 

thesis argues that access to justice is not primarily achieved through the courts but is 

centred on the encounters that Travellers have with LAs. Travellers are far more 

dependent upon the actions of bureaucracies since the courts’ influence is marginal 

given that very few cases concerning unauthorised encampments are ever contested. 

 

The concerns about the expansive powers available to LAs to remove unauthorised 

encampments may appear to have been softened by the protection offered by equalities 

and human rights law. The last few decades have seen the introduction of important 

rights legislation which might be expected to have significantly improved the situation for 

Travellers but the thesis found that this legislation in fact offers them little real 

protection.
3
 This is despite the commonly held perception that we live in a democratic 

society committed to freedom and the balancing of all interests.
4
  

 

                                            
1
 Acton T (2005), op.cit (n3, ch1). 

2
 Acton T (2005), ibid, p 32. 

3
 Greenfields M and Smith D M, op. cit (n3, ch1); Particularly in chapters four and five. 

4
 Vincent-Jones P, op.cit (n54, ch3). 
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A key theme of the thesis, introduced in chapter two, was the importance of the concept 

of ‘home’ and the value of human rights, especially those contained in Article 8 of the 

European Convention on Human Rights, to Travellers on unauthorised encampments. 

Whilst accepting that the Human Rights Act 1998 (“HRA 1998”) is an important piece of 

legislation for LAs, this thesis has contended that, although home is subjectively 

experienced and more than just  the physical space, there are difficulties with Travellers 

claiming that the land their caravan rests on is their home due to having insufficient links 

to the land. Chapter five revealed that the HRA 1998 offers little in the way of protection 

to Travellers on unauthorised encampments predominantly because the legal concept of 

‘home’ is unable to be invoked. Even if the concept could be engaged in all mandatory 

possession actions the courts impose an extremely high barrier before human rights can 

be engaged.  

 

In a similar fashion, the failure of the Equality Act 2010 to protect Travellers on 

unauthorised encampments reflects wider societal prejudices which cannot be 

addressed through legislation alone. The prejudice against Travellers runs deep and all 

societies seem to require the presence of ‘others’ who the majority can scapegoat.
5
 The 

thesis has argued that Travellers are seen as ‘the other’ by many and they even shore 

up the State by uniting the majority settled communities against them. Against this unity 

of dislike, the equalities legislation is often powerless and ineffective.  

 

Furthermore, the thesis questioned the value of the equalities and human rights duties 

since they fail to look beyond the individual to the more crucial structural inequalities 

which really need to be addressed.
6
 Nevertheless, this thesis has not argued that these 

Acts are not useful in some other contexts and Travellers have certainly benefited 

occasionally from their protection.  

 

The intention of the thesis was to look beyond the black letter of the law and examine the 

influence of the rights legislation on the culture within LAs. Therefore it considered 

whether the HRA 1998 had changed attitudes within LAs which impacted upon their 

treatment of Travellers. The findings, presented in chapter six, demonstrate that the 

                                            
5
 Acton T (1997), op.cit (n3, ch1); McGarry A (2017), op.cit (n35, ch4). 

6
 Cemlyn S, op.cit (n21, ch2). 
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human rights legislation has made little change to the negative attitudes within LAs in 

practice. 

 

Particularly in terms of equalities, it may be supposed that the equal treatment of 

Travellers would be an important concern for LAs, for whilst on the face of it dealing with 

unauthorised encampments concerns conflicts about ownership of land, the LA 

treatment of Travellers also masks long standing deep seated prejudices against 

nomadic groups.
7
 The study findings, presented in chapter six, provide substantial 

evidence of prejudice against Travellers within LAs and a lack of positive impact on the 

culture within LAs arising from the equalities legislation. In any case this research found 

that separating out different groups of Travellers, in the way that the equalities legislation 

requires, is potentially divisive and means that common challenges all Travellers face are 

not being addressed. 

 

This thesis explored whether LAs distinguish between those Travellers who are legally 

defined as an ethnic group and those who are not. It found that in reality LAs treat all 

Travellers, regardless of their ethnicity, harshly when removing them from unauthorised 

encampments. But the study also demonstrated that in other areas of their lives, 

particularly in preventing access to sites, new Travellers are often offered even less 

support by LAs than that provided to traditional Travellers. The contempt for new 

Travellers, within some LAs, stems from the belief that they have chosen their lifestyle 

rather than having been born into it. That belief is fuelled by the media stories which feed 

into the myth that there are two types of Travellers - the ‘romantic Gypsy’ and the 

‘scrounging Traveller’.
8
 

 

An important issue considered by the thesis was whether the legal matrix introduced by 

the State, to deter Travellers from travelling and follow the norms of the sedentary settled 

communities, has actually lead to the assimilation of Travellers. The evidence of the 

research, as shown by the increasing numbers of unauthorised encampments in Annex 

1, is clear that despite the legal deterrents the numbers are not declining.  

 

                                            
7
 Greenfields M, op.cit (n103, ch3). 

8
 Schneeweis A (2012) If They Really Wanted To They Would: The Press Discourse of Integration of the 

European Roma 1990-2006. International Communication Gazette. Vol 74 (7) pp 673 - 689. 
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The research found a division of opinion as to whether the State’s objective will ever be 

achieved, with commentators such as Turner contending that their harsh treatment will 

ultimately mean Travellers will be forced into a sedentary life by the removal of any other 

option.
9
 However these research findings support the argument that Travellers cannot be 

legislated out of existence no matter how much pressure is exerted. This conclusion is 

supported by Hawes and Perez, who comment that traditional Travellers have 

“accommodated each new threat, be it extermination or assimilation, with a degree to 

equanimity”.
10

 Further, as Jacquot et al’s assert, the main weapon of the weak is 

adaptation which explains how Travellers have survived.
11

 As demonstrated during the 

study, Travellers know how to navigate through the laws and policies designed to 

constrain them, often to the frustration and irritation of LAs.
12

 This thesis concurs with 

Walzer who contends that, while the attempts by the State to assimilate Travellers may 

have some impact, most Travellers will “cling to their own identities and to similarly 

identified men and women”.
13

 Travellers as a group have never been assimilated into 

mainstream society, even though they have suffered many centuries of harsh treatment, 

and it is unlikely they ever will be, regardless of how draconian the law becomes.  

 

To provide a critical evaluation of the current legal powers available to LAs, the research 

findings, and in particular the study within the LAs, demonstrated that many consider the 

current legal process to be too slow and they were critical of the current powers. This 

belief was prevalent despite the considerable legal powers provided to LAs and many 

wanted changes to the law that would ‘improve’ the process of removing unauthorised 

encampments.
14

  

 

                                            
9
 Turner J, op.cit (n64, ch2), p 218; Roughneen D, op.cit (n1,ch1); Ryder A and Greenfields M (2011b), 

op.cit (n3, ch1); Greenfields M and Smith D M, op.cit (n3, ch1); Puxton G (2011) Interview by Lynne 
McCarthy. Basildon, Essex: Dale Farm who claimed traditional Travellers culture has evolved so their value 
system is slowly aligning with sedentartist views and they will inevitably be absorbed into the settled 
communities. 
10

 Hawes D and Perez  B, op.cit (n5, ch1), p 126. 
11

 Jacquot S and Vitale T, op.cit (n144, ch3), p 601. 
12

 Kabachnik P (2014) “Where Can We Put Our Homes?” Gypsies and Travellers in the English Green Belt. 
Journal of Cultural Geography. Vol 31 (3) pp 280-303.  
13

 Walzer M (1997), op.cit (n107, ch2), p 170. 
14

 Quotation of a Monitoring Officer that “there should be an expedited process” and the Clerk thought the 
legal process was “too long”;  
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This approach is supported by others. For instance, to speed up the legal process Walsh 

advocates allowing without notice hearings in exceptional circumstances.
15

 Meanwhile 

the Leader of Harlow Council has argued that the law should be changed so that if a 

Removal Order had been obtained in the previous 12 months, LAs should be able to 

remove Travellers without a court order in a similar fashion to the Police. However, it 

should be noted that the findings of this research suggest that the functions of the Police 

and LAs, in relation to unauthorised encampments, are not comparable.
16

  

 

LAs are supported by central Government in this view, for in early 2019 the Government 

set out draft measures aimed at making it easier to remove unauthorised encampments. 

These draft measures including changing the 1994 Act so a Removal Order would be 

effective for a year rather than three months.
17

 These initiatives follow consultation on 

increasing the powers to remove unauthorised encampments, the results of which the 

Government insist show that the law is still not addressing the needs of the local settled 

communities. Underlying these measures is the State’s desire to end the cat and mouse 

game whereby Travellers simply move from one unauthorised encampment to another. 

The attitude of the current Government is clearly demonstrated by the comments of 

James Brokenshire, Secretary of State for Housing, Communities and Local Government 

who stated: “I am concerned by accounts of noise, anti-social behaviour, abusive and 

threatening behaviour, the occupation of public and private land, extensive litter and 

waste, and the costs of cleaning and protecting land. Moreover, I am troubled by a 

recurrent sense…that they feel there are groups within our society to whom to law does 

not apply, and that our justice, planning and policing systems ae not fair to those who 

have to live with the consequences of unauthorised encampments.”
18

 

 

Rather than reforming the law by increasing powers to LAs, the empirical study 

highlighted a view within LAs that the Police should take primary responsibility for the 

removal of unauthorised encampments. As well as using their powers under the 1994 

Act more frequently, some within the LAs believed that the Police should be more 

                                            
15

 Walsh M, op.cit (n238, ch3); Vincent-Jones P, op.cit (n54, ch3) suggests streamline the civil process as 
an alternative to criminalising Travellers. 
16

 Their website viewed 20 March 2015; Section 61 and 62 1994 Act.  
17

  (2019) Ministry of Housing, Communities and Local Government. Government Response to the 
Consultation on Powers for Dealing with Unauthorised Development and Encampments. London: HM 
Government.  
18

 Ibid, Ministerial Foreword.  
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proactive when dealing with any criminality associated with unauthorised 

encampments.
19

 Common complaints included Travellers causing criminal damage when 

entering the land, for example by breaking locks or cutting down hedges. The case 

study, in Annex 3, further demonstrates a perception amongst the settled communities 

that the Police do not take action against Travellers which they would against others. 

However, the Police claim that any reluctance to act on their part stems from the 

practical reality of the Travellers’ nomadic life and the excessive public resources it 

would take to trace them for often minor offences.
20

  

 

Proposals to make the law tougher on Travellers are not universally welcomed, since 

increasing the LAs powers would make the lives of Travellers intolerable and there are 

already sufficient powers to remove encampments.
21

 The opposing argument to 

increasing LAs’ already extensive powers is the need for more organisations to support 

Travellers and fight for their rights. Tyler suggests that Dale Farm had brought in a new 

era of solidarity between Travellers and activists and this view is supported by Turner.
22

 

Although the efforts to stop the Dale Farm eviction were unsuccessful, Turner claims that 

it revealed the multiplicities of claims over home and family and led to a disturbance in 

the settled communities’ understanding of domesticity. The argument made is that if 

support were in place, LAs would be more careful in their treatment of Travellers and any 

excessive behaviour may be curbed.  

 

However, many within LAs contest the need for more support for Travellers, for naturally, 

they would prefer their decisions to be unchallenged. Equally, the limited protections 

developed in the jurisprudence, in cases such as R v Lincolnshire CC ex parte Atkinson; 

R v Wealden DC ex parte Wales,
23

 have done little to alter the settled communities’ 

attitudes towards Travellers. There may even be a backlash against Travellers when they 

are successful in the courts and in those cases the LA may simply find a different 

removal route.   

 

                                            
19

 Quotation of a City Council Solicitor that “the Police need to be more robust”.   
20

 Interview with a Police Officer.  
21

 Quotation of a City Council Solicitor  that “I am worried that more laws will take us to another Auschwitz”. 
22

 Tyler I, op.cit (n109, ch3); Turner J, op. cit (n64, ch2),p 209; and similar views about the activism of the 
Roma were posited in Marin Thornton G (2014) The Outsiders: Power Differentials between Roma and 
Non-Roma in Europe. Perspectives on European Politics and Society. Vol 15(1) pp 1-14. 
23

 R v Lincolnshire CC ex parte Atkinson; R v Wealden DC ex parte Wales [1996] 8 Admin LR 529. 
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On the basis that unauthorised encampments will not just simply disappear it is proposed 

that LAs should consider alternatives to the current ways they are dealt with. 

 

 2. Ways Forward 

 

Suggestions have been made both within the current literature and deriving from the 

research conducted for the thesis for how LAs could deal more effectively with 

unauthorised encampments. This thesis contends that the focus should not just be on 

effectiveness, but also on a need for a greater awareness of the assimilatory potential of 

the law. This section will explore a number of those proposals and evaluate them on the 

basis of the key findings of the thesis. Underpinning this examination is the recognition 

that, whilst LAs already have adequate legal powers to remove unauthorised 

encampments, these do not provide a long term solution since, from the perspective of 

LAs, to ceaselessly move Travellers round and round achieves nothing. 

 

Instead of making the law more draconian, many commentators believe that imposing a 

legal duty on LAs to provide sites would increase the numbers of available pitches and 

thus mean fewer unauthorised encampments.
24

 Notably in Wales, legislation has been 

introduced which imposes a duty on LAs to meet the assessed need for sites.
25

 When 

LAs do not comply the Welsh Minister has the power to compel them to provide sites and 

Travellers may be able to challenge a proposed eviction.
26

 Whilst all the Welsh LAs 

submitted accommodation assessments for 2015-20, there has been considerable 

frustration at the pace to which Traveller sites are being established with some proposed 

sites being dropped following opposition from the local settled communities.
27

  

 

Further, as discussed in chapter three, when there was a statutory duty under the 

Caravan Sites Act 1968, few pitches were actually provided by LAs since predominantly 

they ignored the duty.
28

 This thesis argues that because the opposition to sites stems 

from the prejudice against Travellers, those underlying attitudes need to be addressed 

                                            
24

 Richardson J (2006), op. cit (n107, ch3). 
25

 Housing (Wales) Act 2014 section 103, effective March 2016. 
26

 Housing (Wales) Act 2014 section 104. 
27

 https://www.bbc.co.uk/news/uk-wales-41497162, viewed 10 October 2017 with only 58 out of 237 pitches 
being created since February 2016; https://www.walesonline.co.uk/news/walesonline/gypsy-traveller-site 
concerning plans for a Travellers site in Barry being dropped, viewed 20 November 2018. 
28

 Section 24 1960 Act still provides a power to LAs to provide sites for caravans. 

https://www.walesonline.co.uk/news/walesonline/gypsy-traveller-site
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before real progress can be made. Introducing a new legal duty was not supported by 

the LAs in the study and it is contended that imposing a duty would have little effect 

without a cultural change within LAs or strict enforcement by central Government as 

otherwise LAs would simply avoid it. Thus the imposition of a new legal duty on English 

LAs to provide sites is likely to have a limited effect.  

 

This thesis considered how LAs could change the way they deal with unauthorised 

encampments to provide better outcomes for all concerned. It did so by examining 

proposals, arising from the study and the research, since it is too nihilistic to oppose the 

existing system without proposing alternatives.
29

 

 

But an initial note of caution about the possibility of progress should be sounded 

because of the many negative attitudes within LAs towards Travellers. The research 

found that a minority within LAs thought that there should be an even tougher approach 

to unauthorised encampments and they accepted the risks of judicial challenge, 

breaching the peace, endangering their staff, and breaching their human rights and 

equalities duties. Others thought that the problem was that there were no realistic 

solutions “and…because it’s too difficult, everybody wants to keep it at arm’s length”.
30

 

These attitudes echo those found in the much of the other research in this area that 

whilst it is a difficult for LAs to balance the interests of the travelling and non-travelling 

communities many LAs did not even “endeavour to strike such a balance”.
31

 

 

 The majority of commentators on Travellers insist that the only effective solution to the 

problem of unauthorised encampments is for LAs to provide more sites, both transit and 

permanent, so that Travellers would have no need to set up unauthorised 

encampments.
32

 Most LAs accept that the current number of sites is inadequate to cater 

for the numbers of Travellers and this fact was also accepted by all the LAs in the 

                                            
29

 Kennedy D, op.cit (n2, ch2) Rasmussen D (eds) The Handbook of Critical Theory. Blackwell: Oxford.  
30

 Quotation of a City Council Officer. 
31

 Morris R and Clements L (2002), op.cit (n2, ch1), p 91; Smith D M and Greenfield M (2013) Gypsies and 
Travellers in Housing: The Decline of Nomadism. Bristol. Policy Press. 
32

 EHRC (2009) Assessing Local Housing Authority Progress in Meeting the Accommodation Needs of 
Gypsy and Traveller Communities in England. London: EHRC; Ryder A et al (2011), op.cit (n8,ch1); Niner P 
(2004), op.cit (n52, ch3); Johnson C and Willers M, op.cit (n203, ch3).  



197 
 

  

 

 

study.
33

 However, there is a crucial difference between LAs admitting the lack of sites 

and actually providing them. 

 

Whilst during the period of the empirical study plans were in progress to provide a transit 

site within the area of some of the LAs involved, there were numerous justifications 

made as to why more sites were not provided. These included concerns about the high 

levels of demand on all kinds of accommodation in the South East. There were also 

worries that if a site were provided this would have a ‘honey pot effect’ by positively 

attracting Travellers to the area.
34

 Another reason given was that LAs did not want 

responsibility for managing sites for “a community which have their own way of doing 

things”,
35

 and who they found difficult to control. 

 

During the interviews for the empirical study it was argued that sites were not provided 

because LAs could not afford to provide them, having faced substantial cuts to their 

funding and that there was little prospect of the situation improving.
36

 This supports 

Richardson’s contention that financial cuts have had the “impact of reduced provision 

and funding on a number of vulnerable groups”,
37

 though they are not solely focussed on 

Travellers. The thesis demonstrated that generally LAs were concentrating on the 

services they had a duty to provide and not on those they merely have the power to 

provide such as the provision of sites, which highlighted that Travellers are not seen as a 

priority in a fraught economic situation.  

 

However, the argument about resources can also be contested since funds, including 

grants and the New Homes Bonus, are available from central Government. This 

provision minimises costs to LAs and, therefore, it is suggested that the real reason for 

not providing sites is because there is no political incentive to provide them. LAs are 

predominantly exercised by the opposition from the settled communities which was 

reflected in the local opposition to the new transit site provided by some LAs in this 

                                            
33

 Quotation of a City Council Officer “underlying unauthorised encampments is a lack of permanent and 
transit sites”. The current number of sites provided by LAs and private registered providers of social housing 
is 327 DCLG (2017) Count of Traveller Caravans. England. Housing Statistical Release. 
34

 CRE (2006), op.cit (n6, ch1). 
35

 Quotation of a City Council Officer. 
36

CRE (2006), op.cit (n6, ch1); Lack of funding illustrated in 
https://www.theguardian.com/society/2017/feb/21/lack-council, viewed 20 December 2018. 
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 Richardson J, op.cit (n57, ch2). 
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study. These findings reflect those also cited in the ‘Common Ground’ research, which 

states that the main barrier to providing sites was opposition from local residents.
38

  

 

There are rational benefits to LAs in providing sites because there would be fewer 

unauthorised encampments which would reduce the costs to LAs; on the basis of spend 

to save. This is demonstrated by Bristol City Council, which claimed that the provision of 

a transit site had reduced their enforcement costs against unauthorised encampments 

from £200,000 to £5,000.
39

 In any case, regardless of financial considerations, fewer 

unauthorised encampments would be less disruptive and would help strengthen 

community cohesion between the settled communities and Travellers. In a more cynical 

approach some of those in the study could see the value of having more transit sites 

because that would enable the Police to use their section 62A 1994 Act powers rather 

than because a transit site would be a valuable resource for Travellers.  

 

To overcome the reluctance to provide sites, some participants in the study considered it 

was important to work across LA boundaries at a regional level. These views are 

supported by Ryder et al, who argue for the reintroduction of regional levels of 

Government on the basis that, for instance, the South East of England Regional 

Assembly would have recommended a target of approximately 1,000 pitches more than 

the figure compiled by individual LA Gypsy and Travellers’ Needs Assessments.
40

 In a 

similar vein other commentators contend that there should be a national strategy to deal 

with Travellers rather than the current piecemeal approach taken by individual LAs.
41

 

This aligns with the ‘Common Ground’ research, which suggests that there should be 

greater leadership from central Government and from the Equality and Human Rights 

Commission (“the EHRC”) to not only signal commitment to increasing site provision but 

also to tackle the stereotyping which underlies much of the resistance to site 

development and the negative reactions to unauthorised encampments.
42

 The evidence 

presented in this thesis also provides further support to Avebury’s suggestion that a 

Travellers Accommodation Needs Commission should be established to help assess the 

levels of need and monitor site delivery.
43

 This suggestion is made on the basis that the 
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 CRE (2006), op.cit (n6, ch1). 
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 Bristol City Council website viewed on 8 September 2013. 
40
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greater the distance between those making decisions on the provision of sites and the 

Travellers, the more objective those decisions may be. However, some commentators 

consider it imperative that the organisation deciding on site provision is independent of 

the State so as to breed trust with Travellers and to fully engage with them.
44

   

 

Whilst providing more sites would reduce the number of unauthorised encampments it 

would not be a complete solution. This view was reflected in the empirical study. For 

instance, a Councillor stated that more sites “would (just) be another weapon in the 

armoury”. Some Travellers would refuse to use authorised sites because to do so would 

impinge upon their freedom to travel where they wish.
45

 These findings accord with the 

research of Morris and Clements, which suggests that not all Travellers would want to 

live on a public site.
46

 In any case, many LAs would only increase site provision for 

traditional Travellers so
 
there would still be unauthorised encampments populated by 

new Travellers.
47

 

 

In the alternative to providing more sites, LAs could introduce a policy of acceptable 

stopping places for Travellers who “actually…just want a place to stop”.
48

 Sir Peter 

Bottomley MP considered that LAs should encourage landowners such as farmers to 

provide a network of temporary sites on land that they were not using. This would require 

legislative change.
49

 However, this research found most LAs would not welcome 

stopping places due to concerns about the lack of control they have over them.
50

  

 

Some LAs have posited that the way to stop unauthorised encampments is to provide 

Travellers with bricks and mortar accommodation rather than sites, although the 

research clearly shows that many Travellers would not prefer this option.
51

 Kerrick and 

Clark demonstrate this aversion to bricks and mortar with the example of Sussex County 

Council, who closed a public site and moved the Travellers into conventional 
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 Ryder A et al, op.cit (n8, ch1), p 27. 
45

 Quotation of a City Council Officer “there will definitely be people who wouldn’t or couldn’t go” on LA sites. 
46

 Morris R and Clements L, op.cit (n2, ch1), pp 102/103.  
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accommodation, following which 70% were unable to settle and within a few years had 

returned to the roadside.
52

  

  

Many commentators on Travellers argue that there is an issue not only with the number 

of available sites but also the quality of the sites. Frequently quoted problems with LA 

sites include that they have unreasonable rules, inadequate facilities and are 

inappropriately located.
53

 Ryder proposed that Travellers, like secure tenants, should 

have the right to buy their pitch so they feel more involved in their sites and therefore 

may not travel as frequently.
54

 This is a controversial proposal since LA pitches are a 

limited resource. Whilst many Travellers would welcome more involvement in the 

management of LA sites, many would not favour a diminishment of the existing stock. 

But this thesis does not accept a causal link between the difficulties on some sites and 

the frequency of travelling, since Travellers travel because they want to and the majority 

have a culture of travelling.  

 

During the research, it was proposed that an effective way forward would be for LAs to 

encourage Travellers to provide their own private transit sites. Generally this would 

appear to accord with Travellers’ own preference to set up their own sites, since that 

allows them more security and autonomy.
55

 To allow this, the State would have to relax 

the stringent requirements for planning permission for sites since Travellers often 

experience insurmountable problems. This research found that some LAs had tried to 

encourage Travellers to provide their own sites, for example by supporting community 

land trusts.
56

 Another means of encouraging private sites that has been mooted is for 

LAs, instead of requiring affordable housing on new private developments, to negotiate 

with developers to provide a small site as an alternative.
57

  

 

However, regardless of whether the site was publicly or privately provided, the local 

settled communities would still raise objections and LAs would almost inevitably support 
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their interests.
58

 None of the LAs in the study believed a more relaxed approach to 

planning law was likely and none were willing to take a more relaxed approach.
59

  None 

of the LAs in the study had progressed the option of community land trusts or intended to 

do so. Further, the LAs in the study did not advocate asking private developers to 

provide sites as they considered that request would be an obstacle to the provision of 

much needed housing developments.   

 

The conclusions of this thesis support the view that there is little realistic expectation of 

increasing site provision in the light of the harsh approach to Travellers under the current 

Conservative Government, as contended above.
60

  

 

Rather than create more sites, many LAs are keen to take a more coordinated approach, 

and some of the benefits of working cooperatively between LAs were illustrated in the 

study, with consistency seen to be the major benefit.
61

 As Sir Peter Bottomley MP 

remarked, by working more closely together LAs would eventually “become equally 

tolerant or equally effective at removal,” - though it was evident from the study that the 

LAs were focussed on more effective removal rather than toleration. There was an 

implication that if there were more consistency between LAs there would be less 

movement by Travellers since there would be no advantage to be gained by travelling.  

 

From the research it was clear that a way forward could be better communication about 

unauthorised encampments and many LAs already have various fora for exchanging 

ideas on Travellers. This thesis concludes that more could be done nationally to increase 

the information flow.
62

 The current failure to share good practices can be demonstrated 

by a City Council Officer comments that “there’s just so little information out there”, which 

she considered was reflective of the attitude to Travellers. In her interview, she gave an 

example of sending an email to every LA asking them what action they took in relation to 

unauthorised encampments. This received very little response but one LA replied, 

copying in all the others, “we’ve got a transit site, it’s a nightmare, don’t do it”. As referred 
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to above, the research for this thesis revealed some LAs are leading the way. In 

particular, Leeds City Council was seen as a positive model because “they manage 

unauthorised encampments rather than just using eviction”,
63

 but there was a lack of 

communication about their good practices.
64

  

 

Another advantage of better communication between LAs is that it would clarify 

responsibility for unauthorised encampments at both operational and strategic levels. 

The study found that confusion over roles was a particular problem in the two tier LAs 

with district councils focusing on enforcement and planning and county councils focusing 

on welfare. During the study it was evident that LAs considered that communication was 

a shared responsibility between Members and senior Officers for, as Sullivan states, “a 

key requirement of leadership is to enable all citizens and communities to participate; 

including traditionally marginalised or excluded groups”.
65

  

 

Arising from the research findings it is suggested that a positive way forward in dealing 

with unauthorised encampments would be for LAs to engage more with the Travellers 

themselves to break down barriers.
66

 This accords with the Ministerial Working Group on 

Tackling Inequalities Experienced by Gypsies and Travellers, which found that “some 

Gypsies and Travellers are unable or unwilling to engage with public services 

contributing to the poor outcomes…in turn some services are not appropriately equipped 

to engage with Gypsies and Travellers and do not always make the effort to reach out to 

them”.
67

 LAs need to involve Travellers in the debate about better ways of dealing with 

unauthorised encampments and many commentators, including Cemlyn, advocate an 

active dialogue with marginalised groups.
68

 For as Acton contends, the question is not 

how society can change Travellers but what they and the rest of society can do between 

them to achieve the necessary changes.
69
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Since Travellers come from a low base of engagement, a huge amount of work would 

need to be done before they could have an effective voice to oppose the powerful within 

the settled communities and LAs whose interests are protected by the law. However, just 

because communication and consultation is difficult does not mean that it should not be 

attempted. Greenfields offers as a solution the Cambridge model of developing culturally 

appropriate consultation techniques, which can be contrasted with the usual top down 

approach. Under the Cambridge model the LA only gets involved at the latter stages 

once the ideas are ‘owned’ by the Travellers themselves.
70

 Greenfield acknowledges that 

no single methodology can be a panacea when dealing with centuries of mistrust but 

argues that peaceful co-existence could occur if the settled communities and LAs 

accepted that Travellers are part of the community and not outsiders.
71

 For 

communication to improve LAs need to build trust and examples were given of 

encouraging the enrolment of Travellers onto the electoral register and by providing work 

experience within LAs. This is in line with Henard’s argument that political participation 

“contributes to the protection and promotion of minority interests”.
72

 

 

In the study the LAs expressed a willingness to include Travellers in discussions about 

unauthorised encampments but in reality the LAs did not engage with them. This was 

demonstrated by the lack of consultation on the LAs’ policies and procedures.
73

 Loughlin 

suggests that a lack of communication and engagement is indicative of the widening gap 

between LAs and all communities.
74

 It also illustrates the proposition that LAs 

concentrate on meeting the demands of the local settled communities rather than on the 

needs of those on unauthorised encampments. The lack of engagement was justified by 

statements that Travellers are a difficult group to reach since they isolate themselves 

from the rest of society. These difficulties were exacerbated by the Travellers’ mistrust of 

LAs.
75

 The LAs also commented that they were concerned about how representative of 

Travellers the individuals on any forums really were, although this argument can be 

made of any ‘representative’ of any group.  

                                            
70
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A common proposal to improve the relationship is for LAs to employ more Liaison 

Officers. Commentators including Ryder believe such posts have improved Travellers’ 

access to LA services by encouraging social inclusion and challenging their treatment.
76

 

Nonetheless, Ryder accepts that such roles may be problematic because in some LAs 

the Liaison Officers also have an enforcement role and in her view the two roles should 

be kept distinct.
77

 The research conducted for this thesis suggests that LAs are open to 

employing more Officers to work with Travellers but given the deep cuts in LAs budgets 

this is an unlikely solution in the near future.  

 

During the study it was also mooted that LAs should take a mediating role between 

Travellers and the settled communities.
78

 As Ehrlich points out, society is composed of 

diverse groups who suffer from prejudice and the State should be expected to act as a 

neutral protector of minorities.
79

 The reality, reflected in the study, is that often Members 

prefer to make quick political capital from anti-Traveller sentiments. That coupled with 

their own or the Officers’ negative views on Travellers makes this mediating role unlikely. 

An alternative is for community groups to act as intermediaries between the settled 

communities and Travellers because they view the statutory authorities with acute 

mistrust.
80

   

 

Along with improving their communications about unauthorised encampments, in order to 

dampen down community discord, LAs could have an educational role since prejudice is 

in part a fear of the unknown.
81

 However, the reality is that despite their protestations 

about trying to improve community relations, LAs have done little to tackle the negative 

portrayal of Travellers and some of their own press releases encourage a similar view -  

for example, by referring to land being “invaded by Travellers”.
82

 One of the interviewees 

felt that the feeling against Travellers had got worse over recent years and considered 

that to be due in large part to media portrayals “which haven’t always been flattering”. 

                                            
76
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Further, he considered that the advent of social media had had an adverse impact 

because LAs were no longer in control of communications, meaning that “Pandora’s Box 

is open”.
83

  

   

A proposal of more awareness training for LA Officers and Members was made during 

the study.
84

 One Director commented that it was important that any training was ongoing 

so the messages could be constantly reinforced. LAs have opportunities to undertake 

training such as that provided by Friends, Families and Travellers which cites the positive 

impact of training using an example of Members who unanimously agreed a planning 

application for a Travellers’ site following their training. However, there have been 

criticisms of some diversity training provided to Officers and Members on the basis that it 

lacked clarity.
85

 Most of the LAs in the study had received training on equalities but not 

with a specific focus on Travellers. There is also an argument that people may not be 

able to control their prejudices and thus training has little effect on their behaviours. 

Accordingly, “people may not be happy to volunteer for such education if they are 

already prejudiced”.
86

   

 

Given the objections by LAs and many in the settled communities to increasing site 

provision, a key question of the thesis was whether, as a way forward, LAs should be 

more tolerant of unauthorised encampments and simply accept that Travellers will 

always travel.
87

 Publicly, the LAs in the study were content to accept the virtue of 

tolerance, considering it to be one of the hallmarks of a democratic society.  This was 

reflected in Sir Peter Bottomley MP comment that the same tolerance could be shown to 

Travellers as had been shown to other disadvantaged groups in the past.
88
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The thesis considers tolerance by LAs towards Travellers to be important, despite 

acknowledging the fragility of the concept in bridging the gulf between Travellers and the 

settled communities. It accepts the innate difficulties with the concept, as expounded by 

Brown, which were explored in chapter two.
89

 Further it was demonstrated in the study 

that it is rare for LAs, in reality, to tolerate unauthorised encampments even for short 

periods of time. Nevertheless, the findings of this thesis would suggest that they should 

be tolerated, notably in those situations where there is little harm to others. This would 

take account of the reality because Travellers are not going to disappear. For as Mulcahy 

argues, Travellers have no place else to go.
90

  

 

In addition to the moral reasons in favour of more toleration there would be practical 

benefits for LAs. Some of those within LAs could see those benefits, for as a Director 

stated, otherwise it “can lead to displacement and greater community impact”.
91

 

Nationally, a minority of LAs have employed a tolerant approach by adopting a 

negotiated stopping policy similar to that developed by Leeds City Council and the 

charity LeedsGATE.
92

 This means that the LA does not immediately resort to the law but 

through negotiation allows the Travellers to stay for a limited amount of time. Those LAs 

using this approach consider that it has had a positive impact because it saves 

enforcement costs and it is welcomed by Travellers, the majority of whom “are asking for 

stopping time rather than sites”.
93

  

 

LAs could do more to address the poor public perception of Travellers in an attempt to 

create a more tolerant and less fevered atmosphere. The media often wind up the 

tension against unauthorised encampments which puts considerable pressure on LAs to 

take immediate action. Whilst the media may not tell the settled communities what to 

believe, the media does help form those beliefs. Stereotyping of Travellers is pervasive 

and those stereotypes are fuelled by misleading reporting by the media who rarely 

interview the Travellers themselves to ask why they have set up an unauthorised 

encampment.
94

 The LAs in the study, at least overtly, accepted that it was necessary to 
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improve perceptions and promote positive relationships within the settled communities.
95

 

They recognised that community cohesion was vital and that part of their role was to 

create a climate where reasonable debate could occur. LAs could become a powerful 

influence by focusing on positive images of Travellers.
96

  

 

The research findings demonstrated that the current lack of toleration arises from the 

fact that LAs generally prioritise the interests of the settled communities by effecting the 

rapid removal of unauthorised encampments. The negative opinions about Travellers 

within the settled communities were reflected within the LAs and, as a result, the decision 

makers were not, as they believed, simply applying their legal powers in a neutral and 

objective fashion. This can be illustrated by the comment made during the study that 

“any form of toleration was regarded as hopeless in the year before elections”.
97

  

 

The theme of intolerance is linked to there being no real demarcation between public law 

and politics, as expounded by Loughlin, since the law does not operate in a vacuum.
98

 

This was illustrated in the study, by the blurring of the lines in decisions concerning 

Travellers, created by the often intense pressure on decisions makers not to tolerate 

unauthorised encampments, both from Members and those in the settled communities. 

This finding supports that of Greenfield, who contends that there is “intense resistance 

from the State”,
99

 to the rights of Travellers.  
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Concluding Comments 

 

The study showed that most LAs are unlikely to become significantly more tolerant in the 

near future and, indeed, there was a general consensus that Travellers would need to 

change their behaviours before LAs would even consider doing so.
100

 A common view 

within LAs was that Travellers have to abide by the same rules as the settled 

communities and until they do so, the LAs are not willing to tolerate them.
101

 Increased 

toleration was not thought to be supported by the settled communities and the LAs in the 

study considered that if they did not act quickly remove to Travellers it would be 

perceived by the settled communities as the LA condoning their lifestyles. LAs may 

become more tolerant, if strongly encouraged to do so by central Government, who could 

in theory issue strong advice to LAs. However, none of the LAs in the study thought that 

this was very likely under the current Conservative Government which has made its 

negative attitudes regarding Travellers clear.
102

  

 

The indications are that LAs are not likely to effectively deal with unauthorised 

encampments in the short term. This pessimism stems from public resources being 

scarce and the laws on equalities and human rights being relatively weak in their 

capacity to protect Travellers on unauthorised encampments. The concept of tolerance, 

on which the rights legislation is based, is vague and weak so it offers limited protection 

against the weight of the State’s desire to assimilate Travellers into the settled 

communities. Throughout the thesis, by charting the development of the current legal 

powers, analysing those powers, and showing how LAs in reality use those powers, it 

was argued that equality before the law is an illusion because Travellers’ interests are 

given little weight since the law is firmly on the side of LAs.
103

 Hence, the law is 

employed as a tool in the ‘civilising’ project of assimilating Travellers into wider society by 

the imposition of a pattern of living favoured by the settled communities.
104

 The reality, 

as demonstrated throughout the thesis, is that although central Government and LA 
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policies are predicated on the overt protestations that Travellers have a right to pursue a 

nomadic way of life, the law and LAs make it very difficult for them to do so.
105

 

 

In answer to the overarching question of the thesis, the research findings show that the 

law has been conditioned by enduring concerns about norms of residence and is formed 

of a nuanced matrix of controls which attempt to assimilate Travellers into the settled 

communities.
106

 Whatever the claims of the State it is evident that the real, but covert, 

aim of the law and its practical application, is generally to make Travellers’ existence so 

uncomfortable they will cease to travel.  

 

Nonetheless how the State treats unpopular groups, such as Travellers, is a marker of 

how civilised society is. It is not acceptable for LAs to simply shrug their metamorphic 

shoulders and say that the problem of unauthorised encampments is intractable. The 

status quo should be challenged by adopting more nuanced approaches and considering 

the proposals examined above for ways forward. Finally, LAs should treat equalities and 

human right obligations not as burdens but as opportunities to review the way in which 

they deal with unauthorised encampments.
107

 This requires a cultural shift, but one that 

this thesis has demonstrated is necessary in light of the wider social and political context, 

within which the current legal matrix has developed.  

 

 

 

                                            
105

 Central Government Guidance including (2006, op.cit (n11, ch1) and (2013), op.cit (n113, ch3); Covered 
in Council of Europe (2002) Advisory Committee on the Framework Convention for the Protection of 
National Minorities in the Opinion in the United Kingdom. p 148. 
106

 Stone M, op.cit (n74, ch3). 
107

 Kabacknik P (2010), op.cit (n1, ch1); Morris R and Clements L, op.cit (n2, ch1). 



210 
 

  

 

 

Bibliography 
 
Ackland-Vincent G and Bello S (2012) Gypsy and Traveller Law: Rights, Remedies and 
the Last Stand at Dale Farm. Journal of Housing Law. Vol 15 (5) pp 93-99. 
 
Acton T (1994) Modernisation, Moral Panics and the Gypsies. Sociology Review. Vol 4 
(1) pp 24-28. 
 
Acton T (1997) (ed) Gypsy Politics and Traveller Identity. Hatfield: University of 
Hertfordshire Press.  
 
Acton T (2005) Conflict Resolution and Criminal Justice - Sorting out Trouble. Can 
Legislation Resolve Perennial Conflicts between Roma/Gypsies/Travellers and “National 
Majorities.” The Journal of Legal Pluralism and Unofficial Law. Vol 37(51) pp 29-49.  
 
Acton T and Hayes M (2007) Travellers, Gypsies and Roma: The Demonization of 
Difference. Newcastle: Cambridge Scholars Publishing. 
 
Addison P (1995) Now the War is Over: A Social History of Britain, 1945-1951. London: 
Pimlico Press. 
 
Allport G (1979) The Nature of Prejudice. London: Addison Wesley. 
 
Altman A (1986) Legal Realism, Critical Legal Studies, and Dworkin. Philosophy and 
Public Affairs. Vol 15 (3) pp 205-235. 
 
Arat Z F K and Nunes C (2017) Advancing LGBT Rights in Turkey: Tolerance or 
Protection? Human Rights Review.  Vol 18 (1) pp 1-19. 
 
Aubrey C and Shearlow J (2004) Glastonbury: An Oral History of the Music, Mud and 
Magic. London: Edbury Press. 
 
Augoustinos M and Every D (2007) The Language of “Race” and Prejudice. A Discourse 
of Denial, Reason and Liberal-Practical Politics. Journal of Language and Social 
Psychology. Vol 26(2) pp 123-141. 
 
Avebury Lord, Acton T, Ryder A and Willers M (2010) Notes on the New Conservative 
Traveller Policy. Institute of Race Relations. 
http://www.Irr.org.uk/pr/2010/February/ha000032.html 
 
Avila M (2011) Human Rights and Toleration in Rawls. Human Rights Review. Vol 12(1) 
pp 1-14. 
 
Back L, Keith M, Khan A, Shukra K, Solmos J (2002) The Return of Assimilation: Race, 
Multiculturalism and New Labour. Sociological Research Online. Vol 7(2). 
http://www.socronline.org.uk/7/2/back.html 
 
Banaker R and Travers M (2002) Introduction to Law and Social Theory. Oxford: Hart 
Publishing.  
 

http://www.irr.org.uk/pr/2010/February/ha000032.html
http://www.socronline.org.uk/7/2/back.html


211 
 

  

 

 

Bancroft A (2000) ‘No interest in Land’: Legal and Spatial Enclosure of Gypsy-Travellers 
in Britain. Space and Polity.  Vol 4 (1) pp 41-56. 
 
Bancroft A (2005) Roma and Gypsy-Travellers in Europe: Modernity, Race, Space and 
Exclusion. Aldershot: Ashgate.  
 
Banton M (1997) Ethnic and Racial Consciousness. London: Longman.  
 
Barber N (2005) Profession Loughlin’s Idea of Public Law. A Review of M Loughlin: The 
Idea of Public Law. Journal of Legal Studies. Vol 25(1) pp157-167. 
 
Barmes L (2009) Equality Law and Experimentation: The Positive Action Challenge. The 
Cambridge Law Journal. Vol 68(3) pp 623-654. 
 
Barry B (2000) Culture and Equality: Cambridge: Polity Press. 
 
Barth W K (2007) Minority Rights, Multiculturalism and the Roma of Europe. Nordic 
Journal of International Law. Vol 76 (4) pp 363-406. 
 
Bean D, Parry I, Burns I (2015) Injunctions. London: Sweet and Maxwell. 
 
Beggs J, George L, Rickard S, et al (2012) Blackstones’ Practical Policing Public Order: 
Law and Practice. Oxford: OUP. 
 
Belton B A (2005) Gypsy and Traveller Ethnicity: The Social Generation of an Ethnic 
Phenomenon. London: Routledge. 
 
Belton B A (2005) Questioning Gypsy Identity: Ethnic Narratives in Britain and America. 
Oxford: Rowan and Littlefield. 
 
Belton B A (2005) Who are the Gypsies; Theorising Travellers: A Cultural Assessment of 
the Conceptional Understanding of Gypsies and Travellers and Exclusion. 
pep.voi.gr/ROMA/synedria/3/belton.pdf. 
 
Bevan C (2014) The Localism Act 2011. The Hollow Housing Law Revolution. Modern 
Law Review. Vol 77 pp 964-982. 
 
Bevan C (2015) Challenging Home as a Concept in Modern Property Law. Lessons from 
the Supreme Court Post Stack and Jones. pp 195-215. Contained within Barr W (2015) 
Modern Studies in Property Law Volume 8. Oxford: Hart.  
 
Bhogal K (2014) Cornerstone on Anti Social Behaviour: The New Law. Haywards Heath: 
Bloomsbury.  
 
Bhopal K and Myers M (2008) Insiders, Outsiders and Others: Gypsy and Identity. 
Hatfield: University of Herefordshire Press. 
 
Blalock H M (1967) Towards a Theory of Minority-Group Relations. New York: John 
Wiley and Sons. 
 



212 
 

  

 

 

Blalock H M (1967) Causal Inferences, Closed Populations and Measures of 
Association. The American Political Science Review. Vol 61(1) pp 130-136.  
 
Blalock H M (1989) Power and Conflict: Towards a General Theory. London: Sage. 
 
Bleich E (2006) Institutional Continuity and Change. Policy Studies. Vol 27(3) pp 219-
234. 
 
Blunt A and Dowling R (2006) Home. London: Routledge. 
 
Bondy V (2003) The Impact of the Human Rights Act on Judicial Review. 
www.publiclawproject.org.uk/resources/33/the-impact-of-the-human-rights 
 
Bondy V and Sunkin M (2009) Settlements in Judicial Review Proceedings.  London: 
Public Law. pp 237-259. 
 
Bowers J (2013) Gypsies and Travellers: Their Lifestyle, History and Culture. The 
Travellers Times Online. 
 
Boyle J (1994) Critical Legal Studies. New York: New York University Press. 
 
Boyle K and Cochrane L (2018) The Complexities of Human Rights and Constitutional 
Reform in the United Kingdom: Brexit and a Delayed Bill of Rights. Informing (on the 
Process). Northwestern Journal of International Human Rights. Vol 16(1) pp 22-46. 
 
Bright S (2013) Manchester City Council v Pinnock: Shifting Ideas on Ownership of Land. 
pp 253-274 in Gravells N Landmark Cases in Land Law. Oxford: Hart. 
 
Broglio F M (1997) Tolerance and the Law. Ratio Juris. Vol 10 (2) pp 252-256. 
 
Bronner S E (2014) The Bigot: Why Prejudice Persists. New Haven: Yale University 
Press. 
 
Brown K (2017) The Hyper-Regulation of Public Spaces: The Use and Abuse of Public 
Spaces Protection Orders in England and Wales. Legal Studies. 
 
Brown P and Niner P (2009) Assessing Local Housing Authorities’ Progress in Meeting 
the Accommodation Needs of Gypsy and Traveller Communities in England.  University 
of Salford and Birmingham. 
 
Brown P and Sparks R (1989) (ed)  Beyond Thatcherism. Social Policy, Politics and 
Society. Milton Keynes: Open University Press.  
 
Brown W (2006) Regulating Aversion: Tolerance in the Age of Identity and Empire. 
Princeton: Princeton University Press.  
 
Brown W (2015) What is Important in Theorising Tolerance Today? Contemporary 
Political Theory. Vol 14(2) pp159-196. 
 
Bryman A (2015) Social Research Methods. Oxford: OUP. 

http://www.publiclawproject.org.uk/resources/33/the-impact-of-the-human-rights


213 
 

  

 

 

 
Bucke T and James Z (1998) Trespass and Protest: Policing under the Criminal Justice 
and Public Order Act 1994. London: Home Office. 
 
Buyse A (2006) Strings Attached: The Concept of 'Home' in the Case Law of the 
European Court of Human Rights. EHRLR. Vol 3 pp 294 -307. 
 
Campbell S (1995) Gypsies: The Criminalisation of a Way of Life? Criminal Law Review. 
pp 28-37.  
 
Campbell T, Ewing K, Tomkins A (2001) (ed) Sceptical Essay on Human Rights. Oxford: 
OUP.  
 
Cane P (2013) Public Law in The Concept of Law. Oxford Journal of Legal Studies. Vol 
33(4) pp 649-674. 
 
Cassin R (2015) The Importance of Human Rights to Gypsy and Traveller Communities. 
www.renecassin.org/wp-content/uploads/2015/09/The-Effect-of-Human 
 
Carr H (2014) The Public Sector Equality Duty – A Mainstay of Justice in an Age of 
Austerity. Journal of Social Welfare and Family Law. Vol 36(2) pp 2018 – 210. 
 
Carr H, Edgeworth B, Hunter C (2018) Law and the Precarious Home: Socio Legal 
Perspectives on the Home in Insecure Times. Oxford: Hart Publishing.  
 
Cemlyn S (2008) Human Rights and Gypsies and Travellers: An Exploration of the 
Application of a Human Rights Perspective to Social Work with a Minority Community in 
Britain. British Journal of Social Work. Vol 38(1) pp 153-173. 
 
Chabrabarti S (2012) Human Rights or Citizens Privileges: The Great Bill of Rights 
Swindle. Political Quarterly. Vol 83(3) pp 454-465. 
 
Christie D (2010) Discrimination by Association and the Equality Act 2010. Scots Law 
Times. Vol 35 pp 193-196. 
 
Christopher D (2003) Meanfields: New Age Travellers, the English Countryside and 
Thatcherism. Proquest Dissertations. 
 
Clark C and Dearling A (1999) Romanies, Gypsies, Travellers or Nomads – What’s In A 
Name? Lyme Regis: Enabler Publisher. 
 
Clark C and Dearling A (2000) Ethnicity, Nomadism and ‘Traveller Identity: In Pursuit of 
Common Ground. Social Work in Europe. Vol 7(1) pp 42-50. 
  
Clark C and Greenfields M (2005) Here to Stay: The Gypsies and Travellers of Britain.  
Hatfield: University of Hertfordshire Press.  
 
Clark C (2006) Defining Ethnicity in a Cultural and Socio-Legal Context: The Case of 
Scottish Gypsy/Travellers. Scottish Affairs. Vol 54 (1) pp 39-67. 
 

http://www.renecassin.org/wp-content/uploads/2015/09/The-Effect-of-Human


214 
 

  

 

 

Clark  C (2008) Care or Control? Gypsies, Travellers and the State. Social Policy and 
Society. Vol 7(1) pp 65-71. 
 
Clark C (2018) Roma, Gypsy and Traveller Experience of Racism in Scotland, in 
Davidson N, Liinpaa H and Viidee S (ed) No Problem Here: Racism and Scottish Society. 
pp145-161. Edinburgh: Luath Press. 
 
Clements L and Morris R (2001) The Travellers Law Reform Bill: a Brief Guide. Traveller 
Law Research Unit: Cardiff Law School. 
 
Clements L (2005) Winners and Losers. Journal of Law and Society. Vol 32(1) pp 34-50. 
 
Cohen A J (2014) Toleration. Cambridge: Polity Press.  
 
Community Law Partnership (2015) Legal Aid and Judicial Review: A Community Law 
Partnership Discussion Paper. 
 
Council of Europe (2002) Advisory Committee on the Framework Convention of National 
Minorities in the Opinion in the United Kingdom.  
 
Cowan D and Hunter C (2012) “Yeah but, no but” – Pinnock and Powell in the Supreme 
Court. Modern Law Review. Vol 75(1) pp 78-91. 
 
Cowan D and Lomax D (2013) Policing Unauthorised Camping. Journal of Law and 
Society. Vol 30 (2) pp 283-308. 
 
Coxhead J (2007) The Last Bastion of Racism? Gypsies, Travellers and Policing.  
London: Trentham Books. 

 
Cram I and Bell J (1996) Towards a Better Public Law? Public Administration. Vol 74(2) 
pp 239-253. 
 
Craig P (2005) Pure Theory and Values in Public Law (Response to Martin Loughlin, 
Public Law p 48, 2005) (United Kingdom) Public Law. pp 440-447. 
 
Crawford J (1995) The Rights of Peoples. A Commentary on the European framework 
Convention for the Protection of National Minorities.  Oxford: Clarendon Press. 
 
Crawley H (2004) Moving Forward – The Provision of Accommodation for Travellers and 
Gypsies. London: Institute for Public Policy Research.  
 
CRE (2004) Gypsies and Travellers: A Strategy for the CRE 2004 -2007. London: CRE. 
 
CRE (2005) Commissioners Report: Gypsies and Travellers the Forgotten Minority. 
London: CRE. 
 
CRE (2006) Common Ground: Equality, Good Race Relations and Sites for Gypsies and 
Irish Travellers. Inquiry in England and Wales. London: CRE. 
 
Cross C and Bailey S. Cross On Local Government Law. London: Sweet and Maxwell.  



215 
 

  

 

 

 
Cross C and Bailey S (2004) Cross on Principles of Local Government Law. London: 
Sweet and Maxwell. 
 
Daly P (2012) A Theory of Deference in Administrative Law. Basis, Applications, and 
Scope. Cambridge: CUP. 
 
Davies C, Ferreira N, Morris A, Morris D (2016) The Equality Act 2010: Five Years On. 
International Journal of Discrimination and the Law. Vol 16 (2-3) pp 61-65. 
 
Davies C, Ferreira N, Morris A, Morris D and Sigafoos (2016) Using Equality Legislation 
as a Sword. International Journal of Discrimination and the Law. Vol 16 (2-3) pp 66-82. 
 
Denyer-Green B (2004) Drury v Secretary of State for the Environment, Food and Rural 
Affairs. The Estates Gazette.  
 
Dewey J (1935) Liberalism and Social Action. New York: GP. Putnam. 
 
Dickson B (2013) Human Rights and the United Kingdom Supreme Court. Oxford: OUP. 
 

Disney R and Simpson P (2017) Institute of Fiscal Studies. Police Workforce and 
Funding in England and Wales. 
 
Doig A (2014) Roadworks Ahead? Addressing Fraud, Corruption and Conflict of Interest 
in English Local Government. Local Government Studies. Vol 40(5). 
 
Dorey P and Garnett M (2012) “No Such Thing as the Big Society?” The Conservative 
Party’s Unnecessary Search for ‘Narrative’ in the 2010 General Election. British Politics. 
Vol 7(4) pp 389-417. 
 
Douzinas C (2014) A Short History of the British Critical Legal Conference or, the 
Responsibility of the Critic. Law Critique. Vol 25 (2) pp187-198. 
 
Drakakis-Smith A (2007) Nomadism a Moving Myth? Policies of Exclusion and the 
Gypsy/Traveller Response 1. Mobilites. Vol 2(3) pp 463-487. 
 
Dworkin R (1977) Taking Rights Seriously. London: Duckworth. 
 
Earle F, Dearling A, Whittle H, Glasse R and Gubby (1994) A Time to Travel? An 
Introduction to Britain’s Newer Travellers. Lyme Regis: Enabler Publications. 
 
Edwards M and Martin J (2005) “Public Interests Come First”. The Estate Gazette. p 140. 
 
EHRC (2009) Assessing Local Housing Authority Progress in Meeting the 
Accommodation Needs of Gypsy and Traveller Communities in England. London: EHRC.  
 
EHRC (2009) Gypsies and Travellers: Simple Solutions for Living Together. London: 
EHRC.  
 



216 
 

  

 

 

EHRC (2009) Inequalities Experienced by Gypsy and Travellers Communities:  A 
Review.  Manchester: EHRC 
 
EHRC (2010) Equality Act 2010 Code of Practice. Services, Public Functions and 
Associations. Statutory Code of Practice. www.equalityhumanrights.com 
 
EHRC (2010) Processes of Prejudice: Theory, Evidence and Intervention. London: 
EHRC. 
 
EHRC (2016) England’s Most Disadvantaged Groups: Gypsies, Travellers and Roma. 
http://www.equalityhumanrights.com/sites/default/iefgypsiestravellersandroma.pdf 
 
Elliott M and Thomas R (2014) Public Law. Oxford: OUP. 
 
Elliot M and Feldman D (2015) (ed) The Cambridge Companion to Public Law. 
Cambridge: CUP. 
 
Ellis and McWhirter (2008) Land-Use Planning and Traveller-Gypsies: Towards Non-
Prejudicial Practice. Planning Practice and Research. Vol 23(10) pp 77-99. 
 
Erfani-Ghettani R (2012) Localism, Populism and the Fight for Sites. London: Institute of 
Race Relations. 
 
Eyssel F, Rikbas X (2012) How To Be Good (or Bad): On the Fakeability of 
Dehumanization and Prejudice Against Outgroups. Group Processes and Intergroup 
Relations. Vol 15(6) pp 804-812. 
 
Feast P, Hand J and Chamberlain J (2015) Enigmas of the Equality Act 2010 ‘Three 
Uneasy Pieces’. Cogent Social Sciences. Vol 1(1). 
 
Feldman L C (2004) Citizens without Shelter: Homelessness, Democracy and Political 
Exclusion. Ithaca and London: Cornell University Press. 
 
Fieldsend J and Mills J (2017) Committed to Recovering Possession. The Estates 
Gazette. p 78. 
 
Flick U (2008) Designing Qualitative Research. London: Sage Publications. 
 
Forst R (2012) “Toleration”. The Stanford Encyclopaedia of Philosophy 
http://plato.stanford.edu/archives/sum2012/entries/toleration/>. 
 
Forst R (2014) Toleration and Democracy. Journal of Social Philosophy Vol 45(1) pp 65-
75.  
 
Fortier A M (2007) Too Close for Comfort: Loving thy Neighbour and the Management of 
Multicultural Intimacy. Environment and Planning: Society and Space. Vol 25(1) pp 104-
119. 
 
Fox O’Mahony and Sweeney J A (2011) (ed) The Idea of Home in Law: Displacement 
and Dispossession.  Farnham: Ashgate. 

http://www.equalityhumanrights.com/
http://www.equalityhumanrights.com/sites/default/iefgypsiestravellersandroma.pdf
http://plato.stanford.edu/archives/sum2012/entries/toleration/


217 
 

  

 

 

 
Fox O’Mahony (2013) The Meaning of Home: From Theory to Practice. International 
Journal of Law in Built Environment. Vol 5(2) pp 156-171. 
 
Fraser A (1992) The Gypsies. Oxford: Blackwells. 
 
Gair S (2012) Feeling Their Stories: Contemplating Empathy, Insider/Outsider 
Positioning’s, and Enriching Qualitative Research. Qualitative Health Research. Vol 22 
(1) pp 134 -143. 
 
Gearey A (2013) “Change is Gonna come”: Critical Legal Studies and the Legacies of 
the New Left. Law Critique.  Vol 24 pp 211-227. 
 
Geary R and O’Shea C(1995) Defining the Traveller: From Legal Theory to Practical 
Action. Journal of Social Welfare and Family Law. Vol 17(2) pp 167-178. 
 
Ghai Y and Cottrell J (2010) (ed) Marginalised Communities and Access to Justice. 
Oxon: Routledge. 
 
Gilbert J and Pearson E (1999) Discographies, Dance Music, Culture and the Politics of 
Sound. London: Routledge.  
 
Goodman A (1995) The Criminal Justice and Public Order Act 1994. Capital and Class. 
Vol 2(2) pp 9-13.  
 
Goodman N (1995) Jackboot and the Beanfield. New Statesman and Society. Vol 8 
(358) p 22. 
 
Goodman S and Rowe L (2014) Maybe it is prejudice…but it is NOT racism: Negotiating 
Racism in Discussion Forums about Gypsies. Discourse and Society. Vol 25(1) pp 32-
46.  
 
Graeber D (2015) The Utopia of Rule: On Technology, Stupidity, and the Secret Joys of 
Bureaucracy. New York: Melville House Books. 
 
Greenfields M, Home R, Cemlyn S et al (2007)  West of England – Gypsy Traveller 
Accommodation (and Other Needs) Assessment 2006 -2016. Buckinghamshire: 
Chilterns University College.  
 
Greenfields M (2008) Gypsies, Travellers and British Land Conflicts. Peace Review. Vol 
20(3) pp 300-309. 
 
Greenfields M and Smith D M (2010) Housed Gypsy Travellers, Social Segregation and 
the Reconstruction of Communities. Housing Studies. Vol 25 (3) pp 397- 412. 
 
Greenfields M and Brindley M (2016) Impact of Insecure Accommodation and the Living 
Environment on Gypsies’ and Travellers’ health. Travellersmovement.org.uk/wp-
content/uploads/NIHB-GypsyandTravellerheathaccs.pdf. 
 
 



218 
 

  

 

 

Grigolo M, Hermanin C and Moschel M (2011) How does Race ‘Count’ in Fighting 
Discrimination in Europe? Ethnic and Racial Studies. Vol. 34 (10) pp 1635-1647. 
 
Halfacree K H (1996) Out Of Place in the Country: Travellers and the “Rural Idyll”. 
Antipode. Vol 28(1) pp 42-72. 
  
Halliday S (2000) The Influence of Judicial Review on Bureaucratic Decision Making. 
Public Law.  pp 110-149. 
 
Halliday S and Schmidt P (2004) (ed) Human Rights Brought Home: Socio-Legal Studies 
of Human Rights in the National Context. Oxford: Hart Publishing.   
 
Hardwick J (1991) The Schism between Minorities and the Critical Legal Studies 
Movement: Requiem for a Heavyweight? Boston College Third World Law Journal. Vol. 
11 (1). 
 
Harlow C (1980) “Public” and “Private” Law: Definition Without Distinction. The Modern 
Law Review. Vol 43(3) pp 241-265. 
 
Harlow C (2002) Public Law and Popular Justice. The Modern Law Review. Vol 65(1) pp 
1-18. 
 
Harlow C (2002) Voices of Difference in a Plural Community. American Journal of 
Comparative Law Vol. 50 pp 339-367. 
 
Harlow C and Rawlings R (2009) Law and Administration. Cambridge: CUP.  
 
Harris A P (2012). Critical Race Theory. http://works.bepress.com/angela_harris/17. 
 
Hart H L A (1997) The Concept of Law. Oxford: OUP.  
 
Harvey W S (2011) Strategies for Conducting Elite Interviews. Qualitative Research. Vol 
11(4) pp 431- 441. 
 
Hawes D and Perez B (1996) The Gypsy and the State: The Ethnic Cleansing of British 
Society. Bristol: Policy Press.  
 
Heidegger M (1971) Poetry, Language, Thought. New York: Harper and Row. 

 
Henard K (2013) (ed) The Interrelation Between the Right to Identity of Minorities and 
their Socio-Economic Participation. Leiden: Boston.  
 
Hepple B (2014) Equality: The Legal Framework. Oxford: Hart Publishing.  
 
Herbert S (1997) Policing Space. Minneapolis: University of Minneapolis Press.  
 
Hertogh M (2008) Living Law: Reconsidering Eugen Ehrlich. Oxford: Hart. 
 
Hetherington K (2000) New Age Travellers: Vanloads of Uproarious Humanity. London: 
Cassell. 

http://works.bepress.com/angela_harris/17


219 
 

  

 

 

 
Hickman T (2013) Too Hot, Too Cold or Just Right? The Development of the Public 
Sector Equality Duty in Administrative Law. Public Law. pp 325-344. 
 
Higgins E and Tatham L (2010) (ed) Discrimination Law to Equality Law. The Law 
Teacher. Vol 44(1) pp 87-98. 
 
Hills J, Le Grand J, Piachaud D (2002) (eds) Understanding Social Exclusion. Oxford: 
OUP. 
 
Holland K and Thompson M (2010) Out! Out! Out! Estates Gazettee. pp 58-59. 
 
Holmes O W (1887) The Common Law. London: Macmillan 
 
Home R K (2012) Forced Eviction and Planning Enforcement: The Dale Farm Gypsies. 
International Journal of Law in the Built Environment. Vol 4(3) pp 178-188. 
 
Hopgood S (2013) The Endtimes of Human Rights. London: Cornell University Press. 
 
Hopkins-Burke R and Creaney S (2014) A ‘New ‘Response to Anti-Social Behaviour. 
Early Reflections on how the Anti-Social Behaviour Crime and Policing Act 2014. Safer 
Communities. Vol 13(4) pp 161-170. 
 
Horkheimer M (1982) Critical Theory: Selected Essays. New York: Continuum 
Publishing. 
 
Horwitz M (1977) The Rule of Law: An Unqualified Human Good? Yale Law Review. Vol 
86(3) pp 561-566. 
 
Houtman G (2011) The Dale Farm Eviction: Interview with Okely J on Gypsies and 
Travellers. Anthropology Today. Vol 27(6) pp 24 -27.  
 
Huggins T (2015) Fair Committal Applications. Public Law Today. 
www.publiclawtoday.co.uk. 
 
Hunt A (1986) The Theory of Critical Legal Studies. Oxford Journal of Legal Studies. Vol 
6 (1) pp 1-45.  
 
Hunt A (1987) The Critique of Law: What is “Critical” about Critical Legal Theory. Journal 
of Law and Society. Vol 14(1) pp 5-19. 
 
Hutchinson A C and Monahan P J (1984) Law, Politics and the Critical Legal Scholars: 
The Unfolding Drama of American Legal Thought. Stanford Law Review.  Vol 36 pp 199-
245. 
 
Hutchinson A C (1989) (ed) Critical Legal Studies. Tolowa New Jersey: Rowman and 
Littlefields. 
 
Hynes S (2010) A Year of Austerity. Legal Action. May 2010. p 10 
 



220 
 

  

 

 

Hynes S (2013) Austerity Justice. Journal of Poverty and Social Justice. Vol 21(1) pp 97-
100. 
 
Irish Traveller Movement in Britain (2011) Planning for Gypsies and Travellers: The 
Impact of Localism. www.irishtraveller.org. 
 
Ivarsflaten E (2005) Threatened by Diversity: Why Restrictive Asylum and Immigration 
Policies Appeal to Western Europeans. Journal of Elections, Public Opinions and 
Parties. Vol 15(1) pp 21-46. 
 
Jacquot S and Vitale T (2014) Law as Weapon of the Weak? A Comparative Analysis of 
Legal Mobilization by Roma and Women’s Groups at the European Level. Journal of 
European Public Policy. Vol 21 (4) pp 587-604. 
 
James Z (2004) New Travellers, New Policing? Exploring the Policing of New Traveller 
Communities under the Criminal Justice Public Order Act 1994. Proquest Dissertations 
Publishing: UK.  
 
James Z (2006) Policing Space. Managing New Travellers in England. The British 
Journal of Criminology. Vol 46 (3) pp 470-485. 
 
James Z (2007) Policing Marginal Spaces: Controlling Gypsies and Travellers. 
Criminology and Criminal Justice. Vol 7.  
 
John P (2014) The Great Survivor: The Persistence and Resilience of English Local 
Government. Local Government Studies. Vol 40(5) pp 1-18.  
 
Johnson C and Willers M (2007) Gypsy and Traveller Law. London: LAG. 
 
Johnson C (2010) Gypsies and Travellers on Unauthorised Encampments: The Law 
Relating to Welfare Enquiries and Humanitarian Consideration. Birmingham: The 
Community Law Partnership. 
 
Johnson C and Willers M (2018) Driving Gypsies and Travellers into the Sea? Travellers 
Times. 30 August 2018. 
 
Jones G and Stewart S (2012) Local Government: The Past, the Present and the Future. 
Public Policy and Administration. Vol 27(4) pp 346-367. 
 
Kabachnik  P (2009) To Choose, Fix or Ignore Culture? The Cultural Politics of Gypsy 
and Travellers Mobility in England. Social and Cultural Geography Vol. 10 (4) pp.461-
479. 
 
Kabachnik P (2010) Place Invaders: Constructing the Nomadic Threat in England. 
Geographical Review. Vol 100(1) pp 90-108. 
 
Kabachnik P (2012) Nomads and Mobile Places. Disentangling Place, Space and 
Mobility. Identities. Vol 19(2) pp 210-228. 
 

http://www.irishtraveller.org/


221 
 

  

 

 

Kabachnik P and Ryder A (2013) Nomadism and the 2003 Anti-Social Behaviour Act 
Constraining Gypsy and Traveller Mobilities in Britain. Romani Studies. Vol 23 (1) pp 83-
106. 
 
Kabachnik P (2014) “Where Can We Put Our Homes?” Gypsies and Travellers in the 
English Green Belt. Journal of Cultural Geography. Vol 31(3) pp 280-303. 
 
Kang-Riou N (2012) (ed)  Confronting the HRA 1998: Contemporary Themes and 
Perspectives. Hoboken: Taylor and Francis. 
 
Karner C (2004) Theorising Power and Resistance among “Travellers”. Social Semiotics. 
Vol 14(3) pp 249-271. 
 
Kelman M (1987) Against Liberal Ideology: A Guide to Critical Legal Studies. 
Massachusetts. Harvard University Press.  
 
Kendall S (1997) Sites of Resistance: Places on the Margin – The Travellers 
“Homeplace”. Hatfield: University of Hertfordshire Press. 
 
Kennedy D (2005) Legal Education and the Reproduction of Hierarchy: A Polemic 
Against The System. Journal of Legal Education. Vol 32(4) pp 591-615. 
 
Kenrick D and Bakewell S (1995) On the Verge: The Gypsies of England and Wales. 
Hatfield: University of Hertfordshire Press. 
 
Kenrick D and Clark C (1999) Moving On: The Gypsies and Travellers of Britain. Hatfield: 
University of Hertfordshire Press. 
 
Kiddle C (1999) Traveller Children: A Voice for Themselves. London: Jessica Kingsley. 
 
Kivisto P (2017) The Origins of New Assimilation. Ethnic and Racial Studies. Vol 40(9) 
pp 1418-1429. 
 
Klug F, Starmer K, Weir S (1996) Civil Liberties and the Parliamentary Watchdog: The 
Passage of the Criminal Justice and Public Order Act 1994. Parliamentary Affairs. Vol 
49(4) pp 536-549. 
 
Klug F, Starmer K, Weir S (1996) The Three Pillars of Liberty: Political Rights and 
Freedoms in the United Kingdom. London: Routledge. 
 
Klug F (2004) Human Rights: Above Politics or a Creature of Politics. Annual Policy and 
Politics Lecture: University of Bristol. 
 
Kruckenberg K (2011) On the Road to Recognition: Irish Travellers’ Quest for Ethnic 
Identity. Saint Louis University Public Law Review. Vol 30 pp 301-323. 
 
Kymlicka W (1989) Liberalism, Community and Culture. Oxford: Clarendon Press. 
 
Law I and Harrison M (2001) Positive Action, Particularism, and Practice. Policy Studies. 
Vol 22(1) pp 35-50. 



222 
 

  

 

 

 
Layard A (2012) The Localism Act 2011. What Is ‘Local’ and How Do We (Legally) 
Construct It. Environmental Law Review. Vol 14(2) pp 134-144. 
 
Lee R (2000) Unobtrusive Methods in Social Research. Buckingham: Open University 
Press. 
 
Levinson M and Sparkes A (2004) Gypsy Identity and Orientations to Space. Journal of 
Contemporary Ethnography. Vol 33 (6) pp 704-734. 
 
Lewis G (2004) (ed) Citizenship. Personal Lives and Social Policy. Bristol: The Policy 
Press. 
 
Lewis G (2005) Welcome to the Margins Diversity, Tolerance and Policies of Exclusion. 
Ethnic and Racial Studies. Vol 28 pp 536-558. 
 
Liegeois J-P (1986) Gypsies: An Illustrated History. London: Al Saqi Books.  
 
Liegeois J-P (1987) Gypsies and Travellers. Strasbourg: Council of Europe. 
 
Liegeois J-P (1994) Roma, Gypsies, Travellers. Strasbourg: Council of Europe. 
 
Liegeois J-P and Gheorghe N (1995) Roma/Gypsies: A European Minority. London: 
Minority Rights Group. 
 
Lilla M (2017) The Once and Future Liberal: After Identity Politics. New York: Harper 
Collins. 
 
Lister S (2013) The New Politics of the Police: Police and Crime Commissioners and the 
‘Operational Independence’ of the Police. Policing: A Journal of Policy and Practice. Vol 
7(3) pp 239-247. 
 
Loughlin M (1992) Public Law and Political Theory. Oxford: OUP. 
 
Loughlin M (1996) Legality and Locality: The Role of Law in Central – Local Government 
Relations. Oxford: Clarendon Press.  
 
Loughlin M (2000) Sword and Scales: An Examination of the Relationship between Law 
and Politics.  Oxford: Hart. 
 
Loughlin M (2004) The Idea of Public Law. Oxford: OUP. 
 
Loughlin M (2005) Constitutional Theory: A 25

th
 Anniversary Essay. Oxford Journal of 

Law Studies. Vol 25(2) pp 183-202. 
 
Loughlin M (2005) The Functionalist Style in Public Law. University of Toronto Law 
Journal. Vol 55(3) pp 361-403. 
 
Loughlin M (2010) The Foundations of Public Law. Oxford: OUP. 
 



223 
 

  

 

 

Loughlin M (2014) The Concept of Constituent Power. European Journal of Political 
Theory. Vol 13(2) pp 218-237. 
 
Loughlin M (2015) The Constitutional Imagination. The Modern Law Review. Vol 28 (1) 
pp 1-25. 
 
Loughlin M (2017) Political Jurisprudence. Oxford: OUP. 
 
Loveday B (2009) Ducking and Diving: Formulating a Policy for Police and Criminal 
Justice in the 1990s. Public Money and Management. Vol 14(3). 
 
Luba J, Madge N, McConnell D, Gallagher J and Madge-Wyld S (2016) Notes on 
Defending Possession Proceedings. London: LAG. 
 
Lucassen L, Willems W, Cottaar A (1998) Gypsies and Other Iterant Groups: A Socio-
Historical Approach. Basingstoke: Macmillan. 
 
Lustgarten L (1979) The Grounds of Discrimination Under the Race Relations Act 1976 
in the UK. International and Comparative Law Quarterly. Vol 28(2) pp 221-240. 
 
MacAmhlaigh C, Claudio M and Walker N (2013) (eds) After Public Law. Oxford: Oxford 
University Press. 
 
Malik K (2014) The Quest for a Moral Compass: A Global History of Ethics. London: 
Atlantic Books. 
 
Malone M (2017) The Concept of Indirect Discrimination By Association Too Late for the 
UK? Industrial Law Journal. Vol 46(1) pp 144-162. 
 
Mann M (1961) Caravan Sites and Control of Development Act 1960. The Modern Law 
Review. Vol 24(1) pp 150-155. 

Marin Thornton G (2014) The Outsiders: Power Differentials between Roma and Non – 
Roma in Europe. Perspectives on European Politics and Society. Vol 15(1) pp 1-14. 
 
Martel J (2015) Are We Post Democratic Or Have We Not (Yet) Been Democratic At All? 
Juncture. Vol 22 (3) pp 210-215. 
 
Martin G (2002) New Age Travellers: Uproarious or Uprooted? Sociology.  Vol 36 (3) pp 
723-735. 
 
Masterman R (2005) Taking the Strasbourg Jurisprudence into Account: Developing a 
‘Municipal Law of Human Rights’ under the Human Rights Act. International and 
Comparative Law Quarterly. Vol 54 (4) pp 907- 931. 
 
Mayall D (1995) British Gypsies and the State. Hatfield: University of Hertfordshire Press. 
 
McCann M, O’Siochain S and Ruane I (1994) (eds) Irish Travellers Culture and Society. 
Belfast: Institute of Irish Studies. 
 



224 
 

  

 

 

McCarthy L (2015) Aesthetics at the Impasse: The Unresolved Property of Dale Farm. 
Research in Drama Education. The Journal of Applied Theatre and Performance. Vol 
20(1) pp 74-86.  
 
McGarry A (2008) Ethnic Group Identity and the Roma Social Movement. Transnational 
Organizing Structures of Representation. Nationalities Papers. Vol 36(3) pp 449-470. 
 
McGarry A (2017) Romaphobia: The Last Acceptable Form of Racism. London: ZED 
Books. 
 
McGhee J, Bridge S and Snell E (2015) (33rd ed) Snell’s Equity .London: Sweet and 
Maxwell.  
 
McKeon M (2005) The Secret History of Domesticity. Baltimore, MD: The John Hopkins 
University Press. 
 
McKinnon C and Castiglione D (2003) (ed) The Culture of Toleration in Diverse 
Societies:  Reasonable Toleration. Manchester: Manchester University Press. 
 
McLaren L M (2012) The Cultural Divide in Europe: Migration, Multiculturalism and 
Political Trust. World Politics. Vol 64 (2) pp 199-241. 
 
McNamara L (2007) Human Rights Controversies. The Impact of Legal Form. London: 
Routledge Cavendish. 
 
McVeigh R (1997) (ed) Theorising Sedentarism: The Roots of Anti – Nomadism. 
Contained with in Acton T Gypsy Politics and Traveller Identity. Hatfield: University of 
Herefordshire Press. pp 7-25.  
 
Meinel F (2014) After Public Law. International Journal of Constitutional Law. Vol 12 (2) 
pp 487- 491. 
 
Mendus S and Edwards D (1987) On Toleration. Oxford: Clarendon Press.  
 
Michael S (2013) Roma and Gypsy “Ethnicity” as a Subject of Anthropological Inquiry. 
Annual Review of Anthropology. Vol 42 pp 415-432. 
 
Mill J S (First published 1859) On Liberty. Los Angeles: Enhanced Media Publishing. 
 
Miller M A (1976) Kropotkin. Chicago: University of Chicago Press. 
 
Molloy S (1998) Accommodating Nomadism. Belfast: Traveller Movement NI. 
 
Moore C (2004) Group Rights for Nomadic Identities. Ireland’s Traveller Community. The 
International Journal of Human Rights. Vol. 8(2) pp 175-197. 

 
Morris D and Barr W (2013) The Impact of Cuts in Legal Aid Funding on Charities. 
Journal of Social Welfare and Family Law. Vol 35 (1) pp 79-94. 
 



225 
 

  

 

 

Morris R and Clements L (1999) (ed) Gaining Ground: Law Reform for Gypsies and 
Travellers. Hatfield. University of Hertfordshire Press. 
 
Morris R and Clements L (2002) At What Cost? The Economics of Gypsy and Travellers 
Encampments.  Hatfield: University of Hertfordshire Press. 
 
Moschel M (2001) Race in Mainland European Legal Analysis: Towards a European 
Critical Race Theory. Ethnic and Racial Studies. Vol 34 (10) pp 1648-1664. 
 
Mountfield H (2014) Judicial Review and Human Rights: Challenge to Court Fees and 
Legal Aid Changes which Limit or Effectively Exclude Right of Access to Court. Judicial 
Review. Vol 19 (4) pp 217-227. 
 
Mulcahy A (2012). “Alright in their Own Place”: Policing and the Spatial Regulation of 
Irish Travellers. Criminology and Criminal Justice  Vol. 12 (3) pp 307-327. 
 
Murphy J (2007) Rethinking Injunctions in Tort Law. Oxford Journal of Legal Studies. Vol 
27(3) pp 509-535. 
 
Nelken D (2008) Eugen Ehrlich. Living Law and Plural Legalities. Theoretical Inquiries in 
Law. Vol 9 (2) pp 443-471. 
 
Newley G (2011) Toleration as Sedition. Critical Review of International Social and 
Political Philosophy. Vol 14 (3) pp 363-384.   
 
Niner P (2004) Accommodating Nomadism? An Examination of Accommodation Options 
for Gypsies and Travellers in England. Housing Studies. Vol 19(2) pp 141-159.  
 
Niner P (2006) The Accommodation Needs of Gypsies and Travellers in Wales.  
 
Noronha de Nigel (2015) Why Gypsies and Travellers Should Count for More. 
Manchester Policy Blogs. Ethnicity: Manchester University.  
 
O’Brien B (2016) Public Spaces Protection Orders. An Attack of Vagueness. Safer 
Communities. Vol 15(4) pp 183-189. 
 
O’Brien K S Latner J D, Ebneter D, and Hunter J A (2012) Obesity Discrimination: The 
Role of Physical Appearance, Personal Ideology and Anti Fat Prejudice. International 
Journal of Obesity. Vol 37(3) pp 455-460. 
 
O’Brien M (2009) Still on the Road? Technology and Historical Perspectives on Counter-
Cultural Policy. Information and Communications. Technology Law. Vol 18(3) pp 285-
296. 
 
O’Brien W (2010) Equality in Law and Philosophy. Inquiry. Vol 53(3) pp 257-284. 
 
O’Donovan D (2016) Breaking the Cycle of Discrimination? Traveller/Roma Housing 
Exclusion and the European Convention on Human Rights. International Journal of 
Discrimination and the Law. Vol 16(1) pp 5-23.  
 



226 
 

  

 

 

O’Hara M (2014) Austerity Bites: Journey to the Sharp End of Cuts in the UK. Bristol: 
Policy Press. 
 
Okely J (1983) The Traveller-Gypsies. Cambridge: CUP. 
 
Okely J and Houtman G (2011) The Dale Farm Eviction: Interview with Judith Okely on 
Gypsies and Travellers. DOI: 10.1111/j.1467-8322.2011.0840.x. 
 
O’Nions H (1995) The Marginalisation of Gypsies. Web Journal of Current Legal Issues.  
 
Parsell C (2012) Home is Where The House Is: The Meaning of Home for People 
Sleeping Rough. Housing Studies. Vol 27 (2) pp 159-173. 
 
Patchett E (2017) Protecting Public Space: The Gypsy and Traveller Community. 12 July 
2017. www.criticallegalthinking.com. 
 
Peaker G (2009) On Possession, Recovery and Quia Timet Injunctions. Nearly Legal 
Housing Law. 
 
Pettigrew T F (2011) Recent Advances in Intergroup Contact Theory. International 
Journal of Intercultural Relations. Vol 35 pp 271-280. 
 
Philips L (2011) Out of the Ashes. Public Finance.  
 
Powell R (2008 ) Understanding the Stigmatisation of Gypsies: Power and the Dialectics 
of (Dis)Identification. Housing, Theory and Society. Vol 25(2) pp 87-109. 
 
Psarras H (2018) The State: The Sine Qua Non of Public Law? A Critique of Martin 
Loughlin’s Centred Approach to Public Law. Jurisprudence. pp 1-15. 
 
Puxton G (2011) Interview by Lynne McCarthy. Video. December 18

th
. Basildon, Essex: 

Dale Farm. 
 
Pyle J J (1999) Race, Equality and the Rule of Law: Critical Race Theory’s Attack on the 
Promises of Liberalism. Boston College Law Review. Vol 40 (3) pp 787-827. 
 
Quarmby K (2013) No Place to Call Home: Inside the Real Lives of Gypsies and 
Travellers. London: Oneworld. 
 
Radin M J (1982) “Property and Personhold.” Stanford Law Review. Vol 34(5) p 957-
1015. 
 
Raine J and Staite C (2011) (ed) The World Will Be Your Oyster: Reflections on the 
Localism Act 2011. University of Birmingham: Institute of Local Government. 
 
Rasmussen D (eds) The Handbook of Critical Theory. Blackwell: Oxford. Check 
 
Rawls J (1993) Political Liberalism. New York: Columbia University Press. 
 
Rawls J (1999) A Theory of Justice. Oxford: OUP. 

http://www.criticallegalthinking.com/


227 
 

  

 

 

 
Remiche A (2012) Yordanova and Others v Bulgaria : The Influence of the Social Right 
to Adequate Housing on the Interpretation of the Civil Rights to Respect for One’s Home. 
Human Rights Law Review. Vol 12 (4) pp 787-800. 
 
Richardson J (2005) Policing Gypsies and Travellers. Centre for Comparative Research: 
De Montfort University.  
 
Richardson J (2006) Talking about Gypsies: The Notion of Discourse as Control. 
Housing Studies. Vol 21 (1) pp 77-96. 
 
Richardson J and Lishman R (2007) Impact of Circular 01/2006: Supply of New 
Gypsy/Traveller Sites. 
 
Richardson J and Smith D (2011) (eds) A Big or Divided Society? Final 
Recommendations and Report of the Panel Review into the Coalition Government Policy 
on Gypsies and Travellers. 
 
Richardson J and Ryder A (2012) (ed) Gypsies and Travellers. Empowerment and 
Inclusion in British Society. Bristol: Policy Press. 

Richardson J (2013) Challenges and Conflict in Accessing Public Services for Gypsies, 
Travellers and Roma. Seminar Series. Hosted by the University of Sheffield. 
 
Richardson J and Mears J (2017) Negotiated Stopping and ABCD. www.leedsgate.co.uk. 
 
Riddell S and Watson N (2011) Equality and Human Rights in Britain: Principles and 
Challenges. Social Policy and Society. Vol10 (2) pp 193-203.  
 
Robertson G, Mash M, Tickner L, Bird J, Curtis B and Putnam T (1994) (ed)  Travellers 
Tales: Narratives of Home and Displacement. London: Routledge. 
 
Rogers W and Winfield P (2006) (ed) Winfield and Jolowicz on Tort (17

th
 ed). London: 

Sweet and Maxwell. 
 
Roscoe T (2012) Development Disputes: Current Issues for Property Litigators. The 
Limits of Possession Claims. London: Wilberforce Chambers.  
 
Roughneen D (2010) The Right to Roam: Travellers and Human Rights in the Modern 
Nation State. Newcastle: Cambridge Scholars.  
 
Ryder A et al (2011) (eds) A Big or Divided Society? Final Recommendations and Report 
of the Panel Review into the Coalition Government Policy on Gypsies and Travellers. 
www.travellersaidtrust.org. 

Ryder A and Greenfields M (2011) Roads to Success Economic and Social Inclusion for 
Gypsies and Travellers. An Irish Travellers in Britain Report.  

Ryder A (2012) A Critique of UK Coalition Government Policy on Gypsies, Romanies and 
Traveller Communities. Hosted on Equality and Diversity Forum website. 

http://www.leedsgate.co.uk/
http://www.travellersaidtrust.org/


228 
 

  

 

 

Ryder A (2012) The Real Big Society. Gypsy Traveller Tenants and Residents’ 
Associations and the Role of Social Capital and Empowerment in Reversing Exclusion. 
Third Sector Research Centre. 
 
Ryder A (2015) One Nation Conservatism: A Gypsy, Roma and Traveller Case Study. 
Race and Class. Vol 57(2) pp 76-85. 
 
Saar M (2010) Power and Critique. Journal of Power. Vol 3 (1) pp 7-20. 
 
Samuels A (1992) Gypsy Law. Journal of Planning and Environmental Law. 719.  
 
Sandford J (1973) Gypsies.  Martin Secker and Warburg Ltd.  
 
Sandland R (2008) Developing a Jurisprudence of Difference: The Protection of the 
Human Rights of Travelling People by the European Court of Human Rights. Human 
Rights Law Review Vol 8(3) pp 475-516. 
 
Sargeant M (2013) Discrimination and the Law. Hoboken: Taylor and Francis. 
 
Schmitt M T and Branscombe N R (2002) The Meaning and Consequence of Perceived 
Discrimination in Disadvantaged and Privileged Social Groups. European Review of 
Social Psychology. Vol 12 (1) pp 167-199. 
 
Schneider D J (2004) The Psychology of Stereotyping. London: Guildford Press. 

 
Scullion L , Brown P and Niner P (2012) Accommodating Travelling Showpeople in 
England. Social Policy and Society. Vol 11(2) pp 197-210. 
 
Sedley S (1997) First Steps Towards a Constitutional Bill of Rights. EHRLR. 
 
Sedley S (2005) Rocks or the Open Sea: Where is the Human Rights Act Heading. 
Journal of Law and Society. Vol 32(1) pp 3-17. 
 
Shelly R (2006) Stuntman for the State: Loughlin’s View of Public Law. Ratio Juris. Vol 
19 (4) pp 479-488. 
 
Shubin S and Swanson K (2010) I’m an Imaginary Figure: Unravelling the Mobility and 
Marginalisation of Scottish Gypsy Travellers. Geoforum. Vol 41 pp 919-929. 
 
Shubin S (2011) Travelling as Being: Understanding Mobility Amongst Scottish Gypsy 
Travellers. Environment and Planning A. Vol 43(8) pp1930-1947. 
 
Sibley D (1983) Outsiders in Urban Society. Oxford: Blackwell. 
 
Sigafoos J (2016) Using Equality Legislation as a Sword. International Journal of 
Discrimination and the Law. Vol 16 (2-3) pp 66-82. 
 
Smith D M (2010) Housed Gypsy Travellers, Social Segregation and the Reconstruction 
of Communities. Housing Studies. Vol 25 (3) pp 397- 412. 
 



229 
 

  

 

 

Smith D M and Greenfield M (2013) Gypsies and Travellers in Housing: The Decline of 
Nomadism. Bristol. Policy Press.  
 
Sokhi-Bulley B (2016) Governing (Through) Rights. Oxford: Hart Publishing. 
 
Sooben P N (1990) The Origins of the Race Relations Act. Centre of Research in Ethnic 
Relations: University of Warwick. 
 
Spry I (2014) The Principles of Equitable Remedies: Specific Performance, Injunctions, 
Rectification and Equitable Damages. London: Sweet and Maxwell. 
 
Squires J (2007) Negotiating Equality and Diversity in Britain: Towards a Differentiated 
Citizenship? Critical Review of International Social and Political Philosopher. Vol 10 (4) 
pp 531-559. 
 
Stewart M (2012) The Gypsy “Menace”: Populism and the New Anti-Gypsy Politics. 
London: C Hurst.  
 
Stewart M (2013) Roma and Gypsy “Ethnicity” as a Subject of Anthropological Inquiry. 
Annual Review of Anthropology. Vol 42 pp 415- 432. 
 
Stone M (2011) Biopolitics and Movement: A History of Travellers and the Law. Liverpool 
Law Review. Vol 32(1) pp 49-63. 

 
Stone M, Wall I R, Douzinas C (2012) (ed) New Critical Legal Thinking: Law and the 
Political. Birkbeck Law Press. 
 
Stonewall (2003) Profiles of Prejudice: Detailed Summary of Findings. London: 
Stonewall. 
 
Strabac Z, Listhaug O, Jakobsen T (2012) Patterns of Ethnic Intolerance in Europe. 
Journal of International Migration and Integration. Vol 13(4) pp 459-479. 
 
Sullivan H (2012) The World will be your Oyster? Reflections on the Localism Act 2011. 
University of Birmingham: Institute of Local Government Studies.  
 
Sunkin M, Platt L, Calvo K (2010) The Positive Effect of Judicial Review on the Quality of 
Local Government. Judicial Review. Vol 15(4) pp 337-342. 
 
Taylor B (2008) A Minority and the State: Travellers in the Twentieth Century. 
Manchester: Manchester University Press. 
 
Taylor B (2008) Stereotypes and the States: Britain’s Traveller Past and Present. 
www.historyandpolicy.org/policy-papers/papers/stereotypes-and-the-states. 
 
Tesler G and Wingfield AH (2013) Moving Past Picket Fences: The Meaning of ‘Home’ 
for Public Housing Residents. Sociological Forum. Vol 28 (1) pp 70-84. 
 
The Travellers Movement (2015) Briefing on New Government Changes to Planning 
Policy for Traveller Sites. 

http://www.historyandpolicy.org/policy-papers/papers/stereotypes-and-the-states


230 
 

  

 

 

 
The Travellers Movement (2016) Discrimination Experienced by Gypsies, Travellers and 
Roma: Results of the 2016 Survey. 
 
The Travellers Movement (2016) Impact of Insecure Accommodation and the Living 
Environment on Gypsies and Travellers Health. 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/490846/NI
HB_Gypsy_andTraveller_health_accs.pdf. 
 
The Travellers Movement (2016) Overlooked and Overrepresented: Gypsy, Traveller and 
Roma Children in the Youth Justice System. 
 
Thornhill C (2014) Legal Revolutions and the Sociology of Law. Social and Legal 
Studies. Vol 23(4) pp. 491-516.  
 
Tileaga C (2006) Representing the ‘Other’. A Discourse Analysis of Prejudice and Moral 
Exclusion in Talk about Romanies. Journal of Community and Applied Social 
Psychology. Vol 16 pp 19-41. 
 
Tonkiss (2016) Contesting Human Rights Through Institutional Reform: The Case of the 
UK Equality and Human Rights Commission. The International Journal of Human Rights. 
Vol 20(4) pp 491-508. 
 
Traveller Women Write (1992) Moving Stories. Leicester: Traveller Education Team. 
 
Tuffin K and Frewin K (2008) Constructing the Law: Discourse and Social Practices. 
Journal of Community and Applied Social Psychology. Vol 18 (1) pp 68-82. 
 
Turner R (2000) Gypsies and Politics in Britain. The Political Quarterly. Vol 71(1) pp 68-
77. 
 
Turner J (2016) Governing the Domestic Space of the Traveller in the UK: ‘Family’, 
‘Home’ and the Struggle over Dale Farm. Citizenship Studies. Vol 20 (2) pp 208-227. 
 
Tushnet M (1991) Critical Legal Studies: A Political History. The Yale Law Journal. Vol 
100 pp 1515-1544. 
 
Tyler I (2013) Revolting Subjects: Social Abjection and Resistance in Neoliberalism 
Britain. London: Zed Books. 
 
Unger R M (1977) Law in Modern Society: Towards a Criticism of Social Theory. New 
York: The Free Press.  
 
University of Sheffield (2004) The Health Status of Gypsies and Travellers in England: A 
Report to the Department of Health. Sheffield: University of Sheffield.   
 
Urry J (2000) Sociology Beyond Societies. London: Sage. 

Van Cleemput P (2010) Social Exclusion of Gypsies and Travellers: Health Impact. 
Journal of Research in Nursing. Vol 15(4) pp 315-327. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/490846/NIHB_Gypsy_andTraveller_health_accs.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/490846/NIHB_Gypsy_andTraveller_health_accs.pdf


231 
 

  

 

 

Vanderbeck R (2005) Anti Nomadism, Institutions and the Geographies of Childhood. 
Environment and Planning Society and Space. Vol 23 pp 71-94. 
 
Vesey-Fitzgerald B S (1973) Gypsies of Britain. Newton Abbot: David & Charles. 
 
Vincent-Jones P (1986) Private Property and Public Order: The Hippy Convoy and 
Criminal Trespass. Journal of Law and Society. Vol 13 (3) pp 343-370. 
 
Waddington P A J (1994) Coercion and Accommodation: Policing Public Order after the 
Public Order Act. The British Journal of Sociology. Vol 45 (3) pp 367-385. 
 
Wagner A and Bhatia V K (2009) (ed) Diversity and Tolerance in Socio-Legal Contexts: 
Explorations in the Semiotics of Law. Aldershot: Ashgate. 
 
Waldron J (1999) Law and Disagreement. Oxford: Clarendon Press. 
 
Walker N (2002) Policing and the Supranational. Policing and Society. Vol 12 (4) pp 307-
321. 
 
Walker N (2002) The Idea of Constitutional Pluralism The Modern Law Review. Vol 65 
(3) pp 317-359. 
 
Wallington P (1976) Injunctions and the Right to Demonstrate. Cambridge Law Journal. 
Vol 35(1) pp 82-111. 
 
Walsh M (2017) Overcoming Unwelcome Occupiers. The Estates Gazette.25 March p 
88. 
 
Walters W (2004) Secure Borders, Safe Haven, Domopolitics. Citizenship Studies. Vol 
8(3) pp 237-260. 
 
Walzer M (1997) On Toleration. Yale University Press: New Haven and London.  
 
Walzer M (1997) The Politics of Difference: Statehood and Toleration in a Multicultural 
World. Ratio Juris. Vol 10 (2) pp 165-176. 

Ward I (2001) “Beyond Constitutionalism” The Search for a European Political 
Imagination. European Law Journal. Vol 7(1) pp 24-40. 
 
Weber L (1998) Cambridgeshire Travellers Review for Cambridgeshire Travellers 
Research Project. Travellers and Social Policy. 
 
Weber M and Karlberg S (2001) The Protestant Ethic and the Spirit of Capitalism. Los 
Angeles: Roxbury Publishing. 
 
Webster L and Millar J (2001) Making a Living: Social Security, Social Exclusion and 
New Travellers. Bristol: Policy Press. 
 
Weller M (2005) The Rights of Minorities: A Commentary on the European Framework 
Convention for the Protection of National Minorities.  Oxford: OUP. 
 



232 
 

  

 

 

Whitfield L (2016) How the Public Sector Equality Duty Can Help Gypsies, Travellers and 
Roma Protect Their Rights. Travellermovement.org.uk/index/php/newsletter/how-the-
public.  
 
Willers M and Johnson C (2007) Gypsy and Traveller Law: Handbook for Advisers of 
Travellers. London: LAG. 
 
Willers M, Ryder A and Johnson C (2010) Facilitating the Gypsy and Traveller Way of 
Life in England and Wales through the Courts. International Conference on Romani 
Mobilities in Europe: Multidisciplinary Perspectives. Oxford 14 January 2010.   
 
Willers M, Lloyd S (2014) (ed) Ensuring Access to Rights for Roma and Travellers: The 
Role of the European Court of Human Rights. Online Council of Europe Website. 
 
Willers M (2017) Gypsies and Travellers: Planning Policy. Insight Article.  
 
Williams M and Waldron J (2008) Toleration and its Limits. New York: New York 
University Press. 
 
Wintermute R (2016) Goodbye EU Anti Discrimination Law? Hello Repeal of the Equality 
Act 2010? Kings Law Journal. Vol 27(3) pp 387-397. 
 
Wood D A (2016) The Importance of Liberal Values Within Policing: Police and Crime 
Commissioners, Police Independence and the Spectre of Illiberal Democracy. Policing 
and Society. Vol 26 (2) pp 148-164. 
 
Wood E and Didcote F (2017) Prevailing Over Persons Unknown. The Estates Gazette. 
p 68. 
 
Xenos D (2012) The Positive Obligations of the State Under the European Convention of 
Human Rights. Abingdon: Routledge. 
 
Yuval-Davis N, Varju V, Tervonen M, Hakim J, Fathi M (2017) Press Discourses on 
Roma in the UK, Finland and Hungary. Ethnic and Racial Studies. Vol 40 (7) pp 1151-
1161. 
 
Zakana F (2004) The Future of Freedom: lliberal Democracy at Home and Abroad. 
London:  W W Norton. 
 
Zucca L (2007) Constitutional Dilemmas. Conflict of Fundamental Legal Rights in Europe 
and the USA.  Oxford: OUP. 
 
 

Government sources: 

 
(1959) Sir Arton Wilson. Report on Caravans as Homes. Ministry of Housing and Local 
Government.  

 
(1967) Gypsies and Other Travellers. Ministry of Housing and Local Government. 
 



233 
 

  

 

 

(1977) Cripps J. Accommodation for Gypsies. A Report on the Working of the CSA 1968. 
Department of the Environment. London: HMSO.  
 
(1985) The Review of Public Order Law. Government White Paper. 
 
(1992) Sir George Young. Consultation Paper on Reform of the CSA 1968.: London: 
Department of Environment. 
 
(1994) Circular 01/94. Gypsy Sites and Planning. London: ODPM.  
  
(1994) Circular 18/94. Gypsy Sites Policy and Unauthorised Camping. London: 
Department of the Environment. 
 
(1999) MacPherson W. The Stephen Lawrence Inquiry. London: Home Department.  
 
(2003) Niner P. Local Authority Gypsy/Travellers Sites in England. London: ODPM. 
 
(2004) Counting Gypsies &Travellers: A Review of the Gypsy Caravan Count System. 
London: DCLG.   
 
(2004) Guidance on Managing Unauthorised Camping.  London: CLGP.  
 
(2004) House of Commons. Housing, Planning Local Government and the Regions. 
Select Committee Report: Gypsy and Travellers Sites. London: ODPM. 
 
(2005) Supplement to Managing Unauthorised Camping: A Good Practice Guide. 
London: ODPM. 
 
(2006) Counting Gypsies and Travellers: A Review of the Gypsy Caravan Count System. 
London: DCLG. 
 
(2006) Definition of ‘Gypsies and Travellers’ for the purposes of the Housing Act 2004. 
Consultation. London: ODPM. 
 
(2006) Guide to Effective Use of Enforcement Powers. Part 1. Unauthorised 
Encampments. London: CLGP. 
 
(2006) Local Authorities and Gypsies and Travellers: A Guide to Responsibilities and 
Powers.  London: ODPM. 
 
(2006) Local Authority Byelaws in England: A Discussion Paper. London: ODPM. 
 
(2006) Circular 01/2006. Planning for Gypsy and Traveller Caravan Sites Act. London: 
ODPM.  
 
(2007) Guide to Effective Use of Enforcement Powers. Part 2 Unauthorised Development 
of Caravan Sites. London: ODPM.  
 
(2008) Designing Gypsy and Traveller Sites. A Good Practice Guide.  London: CLGP. 
 



234 
 

  

 

 

(2009)  Gypsy and Traveller Site Management – Good Practice Guide. London: CLGP. 
 
(2010) Decentralisation and the Localism Bill: An Essential Guide. London: DCLG. 
 
(2010) Equality Act. Code of Practice. Services, Public Functions and Associations. 
 
(2010) Guidance on Managing Anti-Social Behaviour Related to Gypsies and Travellers.  
London: CLGP. 
 
(2011) Association of Chief Police Officers Guidance on Unauthorised Encampments. 
wwwacpo.police.uk. 
 
(2011) Equality Act 2010. Public Sector Equality Duty What Do I Need to Know? A Quick 
Start Guide for Public Sector Organisations. London: Equalities Office.  
 
(2011) Gypsies and Travellers: Camp Sites and Trespass. Standard Note. House of 
Commons Library.  
 
(2012) Commission on a Bill of Rights. A UK Bill of Rights? A Choice Before Us. 
www.justice.gov.uk/about/cbr/index.htm. 
 
(2012) Planning Policy for Traveller Sites. London: CLGP. 
 
(2012) Progress Report by the Ministerial Working Group on Tackling Inequalities 
Experienced by Gypsies and Travellers. London: CLGP.  
 
(2013) Dealing with Illegal and Unauthorised Encampments. A Summary of Available 
Powers. London: CLGP. 
 
(2013) Responding to Human Rights Judgments. Report to the Joint Committee on 
Human Rights on the Government response to Human Right Judgments 2012-2013. 
Ministry of Justice. 14

th
 Report. http://www.gov.uk/...file/252680/human-rights-judgments-

2012-13.pdf. 
 
(2013) Work to Move Decision Making from Central Government to Local Councils. 
London: DCLG. 
 
(2014) National Audit Office. The Impact of Funding Reductions on Local Authorities. 
London: National Audit Office. 
 
(2017) Anti-Social Behaviour, Crime and Policing Act 2014: Reform of Anti Social 
Powers. Statutory Guidance for Frontline Professionals.  London: Home Office.  
 
(2019) Ministry of Housing, Communities and Local Government. Government Response 
to the Consultation on Powers for Dealing with Unauthorised Development and 
Encampments. London: HM Government. 

 

 

http://www.justice.gov.uk/about/cbr/index.htm


235 
 

  

 

 

 

 

 

 

 



236 
 

  

 

 

Annex 1: Figures from the Local Authority Traveller Bi-Annual Count 

 

Date Total number of 

caravans in 

England 

Number of caravans on unauthorised 

encampments in England 

January 2008 17,844 823 

July 2008 17,572 971 

January 2009 17,813 decrease of 
31 from January 
2008 

545 a decrease of 278 from January 
2008 

July 2009 17,437 decrease of 
135 from July 2008 

958 a decrease of 13 from July 2009 

January 2010 18,349 increase of 
536 from January 
2009 

652 an increase of 107 from January 
2009  

July 2010 18,146 increase of 
709 from July 2009 

765, a decrease of 193 from July 2009 

January 2011 18,383 increase of 34 
from January 2010 

909, an increase of 257 from January 
2010 

July 2011 18,700 increase of 
554 from July 2010 

2,000 an increase of 600 from July 2010 
(included 540 at a festival in Essex) 

January 2012 18,750 increase of  
367 from January 
2011 

950, an increase of 50 from January 
2011 
 

July 2012 19,400 increase of 
700 from  January 
2011  

1,400  a decrease of 600 from July 
2011 
 

January 2013 
 

18,730, decrease of 
20 from January 
2012 

860 a decrease of 90 from January 
2012 
 

July 2013 21,100 increase of 
1,700 from July 2012 

2,700, increase of 1,300 from July 2013 
(included a festival in North Somerset)  

January 2014 19,500 increase of 
770 from January 
2013 

980, an increase of 120 from January 
2013 
 
 

July 2014 20,040 decrease of  
1,060  from July 2013 

1,280 decrease of 1,420 from July 2013  

January 2015 20,123, increase of 
623 from January 
2014 

778 a decrease of 202 from January 
2014 
 

July 2015 21,084 increase of 
1,044 from July 2014 

1,201 a decrease of 79 from July 2014 
 
 

January 2016 21,306 increase of 
1,183  

676,  a decrease of 102 from January 
2015 

July 2016 21,419 increase of 
335 from July 2015 

1,265 an increase of 64 from July 2015 
 
 

January 2017 22,046, increase of 780 an increase of 104 from January 
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740 from January 
2016 

2016 
 

July 2017 22,792 increase of 
1,373 from July 2016 

1,524 an increase of 259 caravans from 
July 2016 

 

 
Note: There are higher figures for unauthorised encampments in July than in January 
which represents the seasonal element in travelling. 
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Annex 2: Interview Questions  

 
 
a. Is there a named Officer and/or Member with responsibility for Travellers within 

your LA?  
 
b.   Has your LA dealt with Travellers on an unauthorised encampment within the last 

12 months? 
 

If yes, how many times within the last year?  
 
c.  Do you have a policy on Travellers and unauthorised encampments? 
 

If yes, where is it published? Do you know when last it was updated? 
 
d.  In what circumstances does your LA tolerate an unauthorised encampment?  
 
e.  What is your view on how the Police use their powers in relation to unauthorised 

encampments in your area? 
 
f.  Which powers (civil or criminal) have you used to deal with the unauthorised 

encampment within the last year? Please be specific. If you sometimes use the 
civil route and sometimes the criminal route which do you consider to be the most 
effective? 

 
g.  Do you consider the current powers available to LAs for the eviction of Travellers 

on unauthorised encampments to be effective? 
 
h.  Do you consider that there are is an adequate supply of Traveller pitches in your 

LA? Please distinguish between permanent/transit/stopping places. Note: please 
make no distinction between private and public sites in your area. 

 
i.  Do you have any suggestions for more effective solutions on the issue of 

Travellers on unauthorised encampments?  
 
j.  Do you consider that the unauthorised encampment/s have impacted on 

community relations between Travellers and the settled communities? If yes how?  
 
k.  What do you consider the impact of equalities legislation has been in regard to 

Travellers and unauthorised encampments? Do you consider all, some or no 
Travellers to be an ethnic minority? 

 
l.  What do you consider the impact of the Human Rights Act 1998 to have been in 

regard to Travellers and unauthorised encampments? 
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Key to those interviewed in the study of LAs 
 
 “MP” Sir Peter Bottomley MP for Worthing West. Interviewed 11 April 2014. 
 
“City Council Solicitor.” Interviewed 8 April 2014.  
 
“Monitoring Officer.” Head of Legal at the joint District and Borough Councils. Interviewed 
26 March 2014. 
 
“Solicitor to the Councils” employed by the joint District and Borough Councils. 
Interviewed 12 March 2014 
 
“Liaison Officer” employed by the County Council. Interviewed 20 March 2014 
 
“City Council Officer” employed in the Travellers team. Interviewed 27 March 2014. 

 
“Director.” A Director of the joint District and Borough Councils. Interviewed 5 March 
2015.  
 
“Policy Officer” employed by a non-statutory organisation supporting Travellers. 
Interviewed on 14 May 2014  
 
“Clerk” employed by a parish within the area of the District Council. Interviewed on 25 
March 2014. 
 
“Councillor” a Member at the District Council and a County Councillor. Interviewed on 13 
March 2015. 
 
“Process Server” a certified bailiff who worked for most of the LAs in the study. 
Interviewed on 3 June 2014 
 
“Police Officer” interviewed on 5 September 2014.  
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Annex 3: Case Study 

 

This case study provides an example of an unauthorised encampment in order to give 

the reader an indication of the different stages of the removal process and the 

bureaucracies involved at the different stages. The research considered a particular case 

file and talked to the Officers, Members and the members of the public involved.
108

  

 

In this case Travellers arrived on Friday 15 August 2014 creating an unauthorised 

encampment on a Village Green within the District Council.
109

 There was a belief that 

Travellers commonly move on a Friday because they calculate that LAs could not take 

action until the following Monday. Immediately prior to the move onto the Green the 

Travellers had been at another unauthorised encampment within the District. 

 

On the same day the Council’s process server visited to undertake a welfare audit.
 
This 

showed there were three caravans and the Travellers consisted of one extended family 

unit comprising six adults and fourteen children. They explained that they lived 

approximately 25 miles away and provided their permanent address. The audit indicated 

that one Traveller had a serious medical condition but that no urgent medical attention 

was required. On this occasion the Travellers did provide some information which was 

unusual. None of the Travellers described themselves as homeless, rather one Traveller 

said that they were “just down on the Coast for the Summer”. Their ethnicity was 

described as English Gypsies.
110

 The process server was also instructed to provide the 

Travellers with a list of advice agencies and information on homelessness applications.  

 

After taking into consideration the information provided in the welfare audit and the 

location of the site a decision was made by a Council solicitor not to tolerate the 

unauthorised encampment and the process server was asked to serve a Notice of 

Direction on the same day.
111

 The decision was made in the space of a five minute 

phone call and no overt considerations were given to either equalities or human rights. 

                                            
108

 The District Council was chosen for the case study as the researcher worked for the LA and thus was 
easily able to access records and interviewees.  
109

 The Green is surrounded by houses (across a narrow road) including some large and expensive 
properties. 
110

 Self description. 
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All relevant Officers and Members of the Council were updated on developments and the 

public were updated via the Council’s website. 

 

After the Travellers failed to leave at the required time the LA requested a summons to 

be issued on Monday 18 August 2014.
112

 The hearing was listed for Thursday 21 August 

2014, which was the earliest date the Court could find a time slot and still allow 24 hours 

before the hearing from service of the summonses.
113

 The hearing had to be arranged at 

a Magistrates’ court approximately twenty miles away as the local court had no 

availability. Whilst this was not seen as a problem by the LA it did raise the question of 

whether the distance was an issue for the Travellers’ who may have wished to attend. 

The LA arranged for another LAs’ solicitor to deal with the case, as they were already in 

court, which may be seen as an example of joint working.  

 

On 18 August 2014 the Officers dealing with the matter received emails and calls from 

their Members asking when the Travellers would be leaving and why it was taking so 

long. Those Officers believed that Members were placing them under unreasonable 

pressure to act since there was little they could do to speed up the process.  

 

This was a controversial unauthorised encampment for there were numerous complaints 

about noise and the inability of local residents to use the Green for various events. In 

reality, not all the land on the Green was being used by the Travellers but many local 

residents complained they were scared. Although, the Police confirmed they had no 

evidence of any criminality but rather suspected the local residents were “egging the 

pudding”.
114

  

 

This matter never came to court because on 19 August 2014 the Travellers left the land 

before the summonses had been served. However, another group of Travellers (the 

second group) arrived at the Green on Friday 22 August 2014.
115

 Again on the same day 

a welfare audit was undertaken, which identified no welfare issues, and a Notice of 

                                                                                                                                               
111

 The Notice of Direction was served on the Travellers by affixing it to all the caravans and by attaching it  
to a wooden post within a sealed transparent envelope. The Notice gave the Travellers a little over twenty 
four hours to move. 
112

 The LA applied for an Order under section 78 1994 Act. 
113

 The gap between service of the summons and the hearing is so the Travellers are afforded the 
opportunity to attend the Magistrates’ Court hearing. 
114

 Quotation of a Police Officer. 
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Direction stating that the Travellers should leave by 23 August 2014. Their ethnic origin 

was described in the welfare audit as English Gypsies. Having not left by the prescribed 

time summonses were issued on 27 August 2014 and a hearing was set for 28 August 

2014. Again there were numerous complaints from local residents, including questions 

as to why the LA did not just physically remove the Travellers. 

 

Further Travellers’ arrived on the Green on 26 August 2014, joining the second group, 

and as usual a welfare audit was undertaken. A decision was made not to tolerate them  

and another Notice of Direction was served directing them to leave before 28 August 

2014.  Separate summonses were issued for this third group.  

 

By this time the local residents were very unhappy and protested outside the LA’s 

offices. The complaints involved their children not being able to play games, the elderly 

being harassed by the Travellers offering to do building work at excessive prices, 

resident cars being damaged and complaints about human waste on the Green. Due to 

the increasing public pressure the Police considered the use of their section 61 powers, 

which they had initially considered as inappropriate. However, they were concerned that 

if the Travellers were moved from the Green they may move to a more inappropriate 

place and disturb an upcoming large public event. Therefore they decided not to use 

their powers. There was a belief amongst residents that neither the LA nor the Police 

were effectively dealing with the situation.
116

 The local residents’ dissatisfaction with the 

Police was illustrated by an email which said “it is a pity that the Police do not want to do 

anything, since their wages come out of our Council Tax”.  

 

On 28 August the Magistrates Court made an order for the removal of the Travellers who 

did not attend the hearing. The Order was served on the same day so the Travellers, 

who had arrived on 22 August, had until 29 August 2014 to leave the Green.
117

 It was 

reported by the local residents that the Travellers had had a loud all night party which 

was perceived to be further provocation. 

 

                                                                                                                                               
115

 This group would not communicate with the LA.  
116

 From emails from local residents. 
117

 But the Order did not cover the third group who had arrived on 26 August 2014 highlighting one off the 
disadvantages of using 1996 Act. 
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On 29 August 2014 a street briefing was held in an attempt to reassure local residents 

that the Police and the LA were doing all they could and approximately eighty residents 

attended. The LA Officers reported the briefing was “very tense” but that most of the 

residents’ unhappiness was directed towards the Police.
118

 Later that day the second 

group of Travellers left without the LA towing them off.
 119

   

 

That left the third group of Travellers still on the Green but on the following day the 

Police decided to use their section 61 powers against them as they considered the 

situation could not be left until the Court hearing set for 3 September 2014. The 

Councillor said “I felt it necessary to get hold of the Divisional Commander and let him 

know the evidence I had of anti social behaviour which showed quite clearly that the 

criteria had been met”. Once all the Travellers had left the Green the LA confirmed that 

no clean up operation was needed which contradicted the claims of the local residents 

about the state of the land.  

 

One of the issues raised after the removal was what the LA would do to prevent any 

further unauthorised encampments on the Green. Local residents were informed that the 

LA would seek solutions but in reality because the Green is an open unfenced piece of 

land it would be impossible to secure and there were insufficient resources to protect all 

land.
120

 In any case it was clear that some Officers believed the local residents were 

exaggerating the problem as unauthorised encampments on the Green were not 

frequent and only lasted a few days.  

 

 

 

 
 
 
 
 
 
 

                                            
118

 Quotation of a Councillor that “the public thought the Police were the public face of moving Gypsies on”. 
The Councillor took the view that the street briefing was “inadequate” as the Police “frankly could not control 
the crowd and deal with it in a way they should have done”.  
119

 Although the LA often had  tow trucks on stand by  they had only been used once in the last ten years.  
120

 Quotation of a Councillor that “the worse thing to do is to promise something (to the public) and not 
deliver it”. 
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