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READING BETWEEN THE LINES: THE IRAQ INQUIRY, DOCTRINAL DEBATES, AND THE LEGALITY
OF MILITARY ACTION AGAINST IRAQ IN 2003
By CHRISTIAN HENDERSON*
I. INTRODUCTION
The military action against Iraq in 2003 gave rise to a vast array of doctrinal academic literature
that engaged with—and hotly debated—the legality of the invasion.1 The debate focused
primarily on the so-called ‘revival’ argument, but also to a lesser extent on the issue of the
permissibility of the right of pre-emptive self-defence. The Iraq Inquiry was not established to
address and cast judgment upon the legality of the military action or to resolve the doctrinal
debates that continue to rumble in connection with it. Indeed, when former UK Prime Minister
Gordon Brown announced the establishment of the Inquiry in Parliament on 15 June 2009, he
noted that it was given the mandate of enabling the UK to ‘learn the lessons from the events
surrounding the conflict’ so as to ‘strengthen the health of our democracy, our diplomacy and
our military’.2 There was no mention of international law or whether the Inquiry would aim to
resolve or pass judgment on any legal issues in connection with the UK’s involvement in Iraq
between 2001 and 2009.
It was therefore somewhat surprising that the Iraq Inquiry subsequently expressly
interpreted its mandate as to address international legal issues arising from the conflict. At its
launch on 30 July 2009, Sir John Chilcot stated that while ‘[t]he Inquiry is not a court of law
and nobody is on trial’, members of the Committee were nevertheless ‘determined to be
thorough, rigorous, fair and frank to enable [them] to form impartial and evidence-based
judgements on all aspects of the issues, including the arguments about the legality of the
conflict.’3 In January 2011, Sir John Chilcot further stated in a letter to Sir Gus O’Donnell (then
Cabinet Secretary) that ‘the legal basis for military action and the way in which this developed
[is] a central part of the Inquiry’s work’.4 Upon the launch of the Report of the Inquiry on 6
July 2016—and amongst these rather mixed signals—Sir John Chilcot stated finally that ‘the
Inquiry has not expressed a view on whether military action was legal … [t]hat could, of course,
only be resolved by a properly constituted and internationally recognised Court’,5 and the
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Introduction to the Report explained that ‘[t]he Inquiry has not expressed a view as to whether
or not the UK’s participation in the conflict was lawful.’6 In light of these mixed signals one
may reasonably question whether the Report, and the process of the Inquiry in general,
ultimately contributed anything to the academic debates regarding the legality of the military
action against Iraq and, in particular, the infamous ‘revival’ argument upon which it was
based.7
Although the Report does not expressly pronounce upon whether the 2003 Iraqi
invasion was lawful, there are two aspects of the Report that make it of value in regards to the
specific issue of the legality of the military action. First, the Report highlights and engages
with the law in this area, that is, the law governing the use of force. None of the Committee
members were international lawyers. Yet, within a few months of its establishment, the Inquiry
appointed Dame Rosalyn Higgins to advise on matters of international law, with the Report
noting the direct contribution that Dame Rosalyn had made to its conclusions.8 Furthermore,
on 2 June 2010, the Inquiry invited submissions from international lawyers ‘on the issues of
law arising from the grounds on which the government relied for the legal basis for military
action’,9 signifying not only the importance that legal considerations played in the deliberations
of the Inquiry, but the importance of the specific question of the legality of the military action.
Although the Inquiry did not specifically refer to these submissions in its final Report, all 37
of them were published along with the Report on the Inquiry’s website10 and while not
indicating that the Committee aligned itself with the views of these submissions (all but one
indicating that the military action could not be legally justified upon the ‘revival’ argument), it
would be somewhat surprising if they had not had some influence upon the direction of the
analysis and final conclusions of the Inquiry. Indeed, the Report expressly stated that it used
these submissions ‘to inform its consideration of legal issues’.11
Furthermore, Sections 3.5 and 5 of the Report, which explore how the legal advice from
the UK Attorney General, Lord Goldsmith—namely, that there was a sound legal basis for
military action—developed in the twelve months preceding the launch of military action on 19
March 2003,12 provide real insights into the factual and international legal issues involved.13
For example, in addressing how the legal basis for military action was developed and
constructed, the Report provides an in-depth account of the views and positions of various
individuals within the UK and US, the interactions of these individuals, and, importantly,
whether and why their positions changed in the months preceding the legality of the military
6
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action. In addition, the Report, which summarizes the jus ad bellum as the ‘prohibition on the
use of force except in self-defence or where clearly authorised by the Security Council’,14
draws specific attention to, as well as providing explanations of, various issues in separate
highlighted boxes on topics such as the concept of ‘material breach’,15 the Vienna Convention
on the Law Treaties in the context of the interpretation of resolutions of the UN Security
Council,16 and the ‘revival’ argument itself.17
A second, and important, aspect of the Report that is of relevance in connection with
the international legal issues are the four damning conclusions reached by the Inquiry. Each
has clear, albeit sometimes implicit, implications for the legality of the action. While much of
the contents of the Report was not novel at the time that it was launched on 6 July 2016, the
conclusions and findings of the Inquiry were, and had not been leaked. The key relevant
headline conclusions can be summarised as follows:
•
•
•

‘[i]n the absence of a majority in support of military action … the UK … undermin[ed]
the Security Council’s authority’.18
‘[m]ilitary action … was not a last resort’;19 and
‘[t]here was no imminent threat from Saddam Hussein’.20

Space does not permit the depth of analysis that the publication of the Report deserves, but this
short contribution will nevertheless briefly assess what the Report of the Iraq Inquiry adds to
the key areas of doctrinal debate on the legality of the Iraq invasion and whether it enables us
to think differently about the areas of disagreement. What becomes clear is that while in certain
respects the Report is ‘of devastating clarity’,21 for the most part it requires the art of reading
between the lines.
II. THE REVIVAL ARGUMENT AND THE INTERPRETATION OF UN SECURITY COUNCIL
RESOLUTIONS
The focus of the doctrinal debates on the revival argument was the textual and contextual
disagreement on the interpretation and combined effect of the three main UN Security Council
resolutions—678 (1990), 687 (1991), and 1441 (2002)—as well as the influence of other
Council resolutions—including inter alia 686 (1991), 707 (1991), 1154 (1998), and 1205
(1998)—and Council presidential statements and statements by the UN Secretary General. In
short, the question was whether the coalition states were permitted to ‘revive’ the prior
authorisation to use ‘all necessary means’ contained within resolution 678 (1990) in order to
compel Iraq to comply with its disarmament obligations in resolutions 687 (1991) and 1441
(2002), or was a further decision, or authorisation, from the Security Council required?
The interpretation of Security Council resolutions as a discrete process has received
relatively little academic attention and virtually no consideration from the Council itself. Most
commentators have drawn upon the rules of treaty interpretation contained within the Vienna
14
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Convention of the Law of Treaties (VCLT) for interpretive guidance.22 The Report of the Iraq
Inquiry also appears to endorse the approach contained within this instrument, given its
inclusion of an explanatory box specifically on ‘The Vienna Convention on the Law of
Treaties: Articles 31–33’ in its discussion of the revival argument.23 The Report does not,
however, explain how a convention on treaties can be applied to the interpretation of
resolutions of an international organization, with the apparent inference being that because they
are both textual documents the same rules of interpretation apply. A key term of Resolution
1441 (2002) that gave rise to interpretive disagreement prior to the forcible intervention in Iraq
in 2003, and was a focus of the Iraq Inquiry, was that of ‘material breach’, in particular who
possessed the authority to determine one in regards to Iraq’s disarmament obligations and the
ensuing consequences.
A. The centrality of the concept of ‘material breach’
The starting point for the interpretive debates was the continued temporal validity of the
authorisation to use ‘all necessary means’ contained within resolution 678 (1990). If this
authorisation was no longer valid, then there would be no authorisation to revive. Some
academic commentators argued that as no time limits had been imposed on the authorisation
in this resolution the mandate to ‘restore international peace and security’ remained open, thus
enabling the coalition states to enforce the disarmament obligations by reviving the
authorisation to use force,24 while others argued that, given the very different circumstances
pertaining in 2003, some 12 years after the resolution was relied upon to evict Iraq from
Kuwait, it was not possible to revive the authorisation.25
However, even for those inclined to concede that the authorisation remained dormant,
there remained the question as to whether there were any conditions for its revival. For
example, resolution 687 (1991) contained a ‘formal ceasefire’, yet there was disagreement
between academics and commentators over the meaning of the Council’s use of this term on
this occasion. Some were of the view that, given the extent and substance of resolution 687
(1991) and its prelude in the form resolution 686 (1991), the ceasefire was, in essence, a final
peace treaty, thus ultimately terminating the authorisation.26 On the other hand, there were
those who argued that it was a ceasefire simpliciter, with the possibility of the resumption of
military action should Iraq be found in violation of its obligations under the resolution.27
Attention was, in this respect, given to the identity of the parties to the ceasefire. Some argued
that the parties consisted of Iraq and the coalition states,28 meaning that a breach by Iraq
provided the decision to resume hostilities to the US et al, while others focused on the
institutional nature of the document in which the ceasefire was contained (a resolution of the
UN Security Council) in arguing that the ‘ceasefire’ was between Iraq and the Security
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Council.29 While some scholars considered this latter view to be ‘unduly formalistic and
unrealistic’30 others rested upon the pragmatic, but ultimately indeterminate, conclusion that
‘[b]y its terms, Resolution 687 of April 1991 neither expressly suspended nor expressly
terminated Resolution 678’.31
The Iraq Inquiry does not expressly address these points of interpretive disagreement
in its Report, or directly aid in resolving them. However, it also arguably did not need to
because its focus was on the more pertinent and vexing issue of the determination of the
existence and consequence of a ‘material breach’ of the disarmament obligations contained
within resolution 687 (1991) and other relevant resolutions. This term had been employed by
the Security Council at various stages of the Iraq debacle, including, most prominently, within
resolution 1441 (2002), which determined that ‘Iraq has been and remains in material breach
of its obligations’32 and that ‘failure by Iraq at any time to comply with, and cooperate fully in
the implementation of, this resolution shall constitute a further material breach of [its]
obligations and will be reported to the Council for assessment’.33 Understanding the concept
of a material breach, including the acts which constituted such a breach and who possessed the
authority to determine the existence and then the consequences of one, became the focal point
of disagreement between states and scholars as to when the option of forcible measures would
be on the table. This significance was not lost on the Inquiry as it made clear that in its view
‘[t]he concept of “material breach” is central to the revival argument’.34
B. Differing Views on the Acts that Constitute a ‘Material Breach’
The Report of the Iraq Inquiry does not take a position on what might constitute a material
breach, or a failure to fully cooperate in this context. It does, however, establish that the US
government had long taken the view that whether Iraq was in ‘material breach’ of its Security
Council obligations was an ‘objective fact’ and that it had taken a ‘we’ll know when we see it’
approach to the issue,35 a position that received some support within the academic literature.36
Furthermore, the Report noted that the US government was of the view that the requirement
for Iraq to ‘“co-operate fully” had been retained in the resolution in order to ensure that any
instances of non-cooperation would be material’, so that in the view of the US ‘“any” Iraqi
non-compliance was sufficient to constitute a material breach’.37 The UK, on the other hand,
was not initially of the view that every occasion of reporting of failure to comply by Iraq was
a material breach,38 but rather, that the action or actions concerned would need to be sufficiently
serious. Indeed, while there was an acknowledgment by the UK Foreign and Commonwealth
Office that—in somewhat similar terms to the position of the US—‘[e]ach case would need to
be considered in the light of the circumstances’,39 it emerged that ‘deliberate non-co-operation
rather than inefficiency or confusion’40 would be required on the part of Iraq.
29
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C. Authority for Determining a ‘Material Breach’ and Take the Final Decision on Military
Action
Resolution 1441 (2002) expressly stated that upon receiving a report of a further material
breach, the Council would only be required to ‘convene’ to ‘consider the situation’, rather than
be required to formally declare the existence of such a breach, or even the failure to ‘cooperate
fully’, in making an assessment that military action was necessary.41 The real issue here was
therefore the debate over who possessed the authority to declare a material breach and
determine the subsequent consequences. Some scholars commenting upon this issue narrowly
focused upon the text of resolution 1441 (2002), arguing that all that was required before
military action became an option was for states to bring the ‘fact’ of material breach to the
Council for its consideration.42 Others, however, felt that such a position removed the decision
too far from the hands of the Council, so that despite the express wording of resolution 1441
(2002), the Security Council retained the final say over whether and when military action
should take place.43 In other words, there was no ‘automaticity’ for the use of force contained
within the existing resolutions and more was required than a simple consideration of the issue
by the Council. The fact that each resolution of the Security Council ended with the statement
that the Council ‘remain[ed] seized of the matter’ should mean something tangible, particularly
as it was the continuing validity of a Council authorisation that was in question.
It was the fact that what seemed like an ambiguous text had been adopted by the
Security Council that led to claims being made that it had been drafted upon the basis of
‘intentional ambiguity’.44 This was particularly the case in light of the US and UK clearly
reserving their right to take military action prior to its adoption – although acknowledging that
the Council would be consulted on the issue45 – while at the same time other members of the
Council were making clear that that the Council was to maintain control of the process.46 As
such, the Security Council had, it was argued, ‘knowingly adopted a resolution the language
of which would permit both sides to claim victory’,47 which had the intended effect of hiding
the deep divisions that existed between the members of the Council and perhaps protect the
Council and international law from permanent harm by cushioning it from the effects of these
deep political divisions.48 This was a view shared by the Iraq Inquiry as the Report specifically
mentions that resolution 1441 (2002) represented a compromise containing drafting ‘fixes’,
which ‘created deliberate ambiguities on a number of key issues’, in particular on the level of
non-compliance necessary to constitute a ‘material breach’ for the purposes of the ceasefire
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conditions and resolution 1441 (2002), whether such a determination was necessary, and, if so,
in what form and by whom it should be made.49
It was on the very last of these issues—that is, by whom a determination of material
breach should be made—that the Iraq Inquiry Report arguably makes its most valuable
contribution. While the Report highlights the different positions of those within the UK
government as to how a ‘further material breach’ would be determined, it was the rather
nuanced, but significant, approach of the UK Attorney General, Lord Goldsmith, to
determining the existence of such a breach that arguably drew the most significant conclusion
from the Inquiry. Lord Goldsmith had made clear in his evidence that such a determination
could not have been made by the Prime Minister, but was instead reserved for the Security
Council.50 Yet, the Attorney General had written to the Prime Minister in March 2003, prior to
providing the final green light of legality, stating that
[i]t is an essential part of the legal basis for military action without a further resolution of the Security Council
that there is strong evidence that Iraq has failed to comply with and co-operate fully in the implementation of
resolution 1441 and has thus failed to take the final opportunity offered by the Security Council in that resolution.51

In this letter, Lord Goldsmith – in seemingly going against his apparently clear position before
the Inquiry that a material breach could only be determined by the Council – went on to say
that whether Iraq was in ‘material breach[] … is a judgement for the Prime Minister’ and ‘the
Attorney would be grateful for confirmation that this is the case’,52 which the Prime Minister
subsequently confirmed.
However, it became clear that the Attorney General believed that while the Prime
Minister was not able to expressly determine a material breach, he was able to determine
whether the factual circumstances existed that gave rise to one. Indeed,
the pre-determination had been made [by the Security Council in resolution 1441] that if there was a failure, it
would be a material breach ... we had to decide whether there was a failure but, if there was a failure, then the
Security Council’s pre-determination would come in and clothe that with the character of material breach.53

Such a legal argument appears to be based upon a distinction without a difference. Under this
view of the revival argument, while individual states were not able to determine for themselves
whether a state was in material breach of the demands of a UN Security Council resolution,
they were nonetheless permitted to determine whether the factual circumstances of such a
breach existed, leading to the same result.
However, and importantly, the Iraq Inquiry Report expressed concern that ‘Mr Blair
did not address how, in the absence of a consideration in the Security Council, the UK
Government had reached the judgement that Iraq had failed to take its final opportunity’.54 In
this respect, and in light of the apparent general opposition within the Council to military action
at the time, the Inquiry was of the view that ‘[g]iven the gravity of the decision, Lord Goldsmith
should have been asked to provide written advice explaining how, in the absence of a majority
in the Security Council, Mr Blair could take that decision.’55 This finding formed a key element
of the Inquiry’s central conclusion that ‘knowing that it did not have a majority in the Security
49
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Council in support of its actions … the UK’s actions undermined the authority of the Security
Council.’56 As poignantly put by Elizabeth Wilmshurst, who resigned from her position as
Legal Advisor at the Foreign and Commonwealth Office prior to the commencement of the
invasion, ‘[t]his is not a finding that the war was therefore unlawful, but it does hint at it
because the whole question of legality depended on whether the final decision for military
action was one for the security council.’57
The Inquiry was therefore of the view that, regardless of the terms employed within, or
even the positions of its drafters, a resolution of the Security Council must ultimately be treated
and respected as a collective instrument with an authoritative decision as to its interpretation
being derived upon the basis of the views of a majority of member states at the time that an
interpretation is called for. Consequently, what the Inquiry appears to suggest is that without a
majority in support of action at the time—which had become all too clear with the withdrawal
of the final draft of the ‘second’ resolution on 17 March 2003—it cannot be said that the
resolutions had been interpreted in ‘good faith’, something which is foremost in the rules of
interpretation contained within the VCLT.58 It was this factor of the interpretive process that
the Inquiry appeared to emphasize as ultimately of fundamental importance and, by doing so,
sought to enforce the integrity and authority of the Council as a whole. Ultimately, the validity
of the revival argument was one that could only have been determined by the Security Council
in the particular circumstances, not by individual member states.
D. Security Council Vernacular for the Use of Forcible Measures
Although the Inquiry’s conclusion was welcome, it nonetheless left open certain important
issues that had played a key part in the preceding and subsequent debates. One such issue was
in connection with Security Council vernacular for the use of forcible measures. The academic
debate moved beyond whether the original authorisation to use ‘all necessary means’ in
resolution 678 (1990) could be revived to questioning the exclusivity of this accepted Security
Council euphemism for the authorisation of the use of force. In particular, despite the absence
of this euphemism in resolution 1441 (2002), the argument was made that the inclusion in the
resolution of a threat of ‘serious consequences’ in paragraph 13 of that resolution could—in
light of military action being taken against Iraq in 1998 by the US and UK following a threat
of such consequences by the Council—be taken as a clear indication that forcible measures
were on the table.59 However, other commentators argued against such an implication,
particularly in light of the condemnation which the military action in 1998 ultimately
received.60 Nigel White has argued that language other than ‘all necessary means’ simply does
not provide the green light for military force.61 Indeed, ‘[f]ailure to secure the necessary
authorizing language in a resolution signifies a lack of consensus over military action’ meaning

56
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that ‘it is disingenuous for certain states to then claim that they can unilaterally interpret
resolutions as sanctioning military action.’62
The Report brings to light the fact that the Lord Goldsmith and others within the UK
Government were of the clear and united view that the threatened ‘serious consequences’ was,
in addition to ‘all necessary means’, code for the use of force.63 The Report of the Inquiry did
not, however, provide any express or clearly targeted implicit rejection of such an argument.
While it was of the view that ‘[t]he UK went to war without the explicit authorization which it
had sought from the Security Council’,64 this was in regards to the absence of consensus within
the Council ‘that the time had come to terminate inspections and resort to force.’65
Consequently, and on the basis of the overriding conclusion above, it might appear that the
Inquiry was of the view that military action is legally permissible under the auspices of the
Security Council, regardless of the terminology included within the particular resolution,
providing that a majority of the Council, at the time, is in agreement that force is either
necessary or an acceptable response.
E. The Concept of an ‘Unreasonable Veto’
The Inquiry’s central conclusion also leaves open a key issue that arose in connection with the
so-called ‘second resolution’. There was significant discussion within the Report regarding a
further dispute that arose between Tony Blair (the then UK Prime Minister) and Lord
Goldsmith, as to the possible consequences of France, a permanent member of the Security
Council, declaring that it would exercise its veto over any subsequent draft resolution
regardless of the circumstances.66 While Blair was of the view that such a position constituted
an ‘unreasonable’ use of the veto, particularly if there was a majority within the Council in
support of forcible measures, Lord Goldsmith was of the view that there was no ‘room for
arguing that a condition of reasonableness [could] be implied as a precondition for the exercise
of a veto’.67 Unsurprisingly, the Inquiry steered clear of pronouncing upon whether what might
be described as a doctrine of ‘unreasonable veto’ could be invoked in these particular
circumstances or whether one existed within international law more generally.68 Yet, the
Inquiry’s position that the Council’s authority is undermined in circumstances when action is
taken in the absence of a majority in support leaves open the question as to the permissibility
of military action should a veto be cast or threatened against a resolution that not only has the
effect of authorizing or reviving an authorisation to use force, but which also has the support
of a majority within the Council.69
III. THE NECESSITY AND PROPORTIONALITY OF MILITARY ACTION
The twin principles of necessity and proportionality are firmly grounded within the legal
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framework governing the use of force in self-defence.70 There is, however, some debate as to
whether they are applicable to action authorized by the UN Security Council. Given that these
principles are commonly traced back to correspondence between Britain and the United States
following the Caroline incident of 1837, some have claimed in general terms that they are
inextricably linked to the right of self-defence.71 Others, however, have made the case that they
also apply to actions taken under the auspices of the UN Security Council.72 For the revival
argument, it would mean that ‘[i]f a material breach of Resolution 687 is the trigger for using
force under the authority of Resolution 678, then presumably that use of force is limited to
what is necessary and proportionate in addressing the material breach.’73 The Report did not
expressly refer to this debate. But in documenting the relevance of the principles to the
deliberations of government lawyers within the UK,74 as well as through its overarching
conclusions, the Report of the Inquiry contributed to the debate on how these principles
operated in the context of the military action in Iraq in 2003, but als in the law governing the
use of force more generally.
A. Necessity
The principle of necessity requires that forcible action is a last resort, in that all reasonable
peaceful alternatives have been exhausted or would prove futile.75 While, given its limited
mandate, the Report of the Inquiry steered clear of directly referencing this principle as a
condition for the legality of the use of force under the jus ad bellum, its conclusions are
nonetheless illuminating. For example, Sir John Chilcot noted in his statement of 6 July 2016
that the Inquiry had ‘concluded that the UK chose to join the invasion of Iraq before the
peaceful options for disarmament had been exhausted. Military action at that time was not a
last resort.’76 This was repeated within the Executive Summary of the Report where it was
stated that ‘[i]n the Inquiry’s view, the diplomatic options had not at that stage been exhausted.
Military action was therefore not a last resort’77 and in the Report itself that ‘[a]t the time of
the Parliamentary vote of 18 March, diplomatic options had not been exhausted. The point had
not been reached where military action was the last resort.’78
The peaceful diplomatic option that the Inquiry appeared to conclude had not been
exhausted was the continuation and completion of weapons inspections. It was clear that it was
also the underlying reason for most members of the Security Council adopting the position that
the use of force was—at that time—unnecessary. As Sir John Chilcot noted in his statement:
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[w]ithout evidence of major new Iraqi violations or reports from the inspectors that Iraq was failing to co-operate
and they could not carry out their tasks, most members of the Security Council could not be convinced that
peaceful options to disarm Iraq had been exhausted and that military action was therefore justified.79

This did not preclude the possibility that ‘[m]ilitary action in Iraq might have been necessary
at some point’80 but just that in March 2003:
•
•
•

There was no imminent threat from Saddam Hussein.
The strategy of containment could have been adapted and continued for some time.
The majority of the Security Council supported continuing UN inspections and monitoring.81

Furthermore, the Report asserts that:
[w]hen the UK sought a further Security Council resolution in March 2003, the majority of the Council’s members
were not persuaded that the inspections process, and the diplomatic efforts surrounding it, had reached the end of
the road. They did not agree that the time had come to terminate inspections and resort to force.82

While the Report does not expressly relate this to the jus ad bellum concept of necessity, the
customary law principles of necessity and proportionality are mentioned in the Report as being
of relevance in to Lord Goldsmith’s decision on whether to launch military action. These
conclusions would therefore arguably appear to be a clear reference to the principle of necessity
as it exists in this context.83 The significance of these findings are that they might be seen as
support for those international lawyers that argue that the principle of necessity applies beyond
the confines of self-defence to include action taken under a Security Council mandate, and in
the context of military action against Iraq, to action taken in response to a ‘material breach’ of
an obligation imposed by a Security Council resolution. As such, and without directly casting
a view on the revival argument itself, it can be inferred that the Inquiry was of the view that
while a broader assessment of the necessity of the action is important in any assessment
regarding its legality, a further key indicator is whether a clear majority of the UN Security
Council is in favour of military action under its auspices at the time it is launched. In this
respect, the conclusions of the Inquiry go as far as possible in confirming that the military
action was unlawful on this basis, without expressly stating as much.
B. Proportionality
Some scholars have argued that, to satisfy the requirement of proportionality, any military
action against Iraq taken on the basis of the revival argument in response to a material breach
should be either limited to the destruction of any weapons, stocks or manufacturing facilities
related to WMD production,84 or to compel Iraq’s acceptance of the weapons inspectors,85 but
cannot extend to ‘a state or group of states invading and occupying Iraq and toppling its
86
government’. While it was deemed at least plausible that material breaches of obligations
under resolution 687 (1991) might be of such a magnitude that the only means to address them
would to oust the Iraqi government, it was also the case that
79
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leaving to individual states the ability to determine that such a situation has been reached is inconsistent with the
otherwise systematic engagement of the United Nations in the creation and monitoring of Iraq's WMD
obligations.87

Other scholars went further, arguing that ‘[a]ny additional military action, such as removal of
the existing political regime in Iraq, would seem to require a new Security Council
resolution’.88 Either way, however, the determination that military action leading to regime
change would be a proportionate response is one to be taken by the UN Security Council. On
the other side of the fence, were scholars who took the view that, in light of the long history of
defiance by Iraq which continued up until 19 March 2003, combined with the ability for
member states to determine a material breach for themselves, regime change on this occasion
was an entirely proportional military response.89
The Report of the Iraq Inquiry highlights that regime change was something that the
UK had long considered unlawful, so that ‘based on consistent legal advice’ the UK could not
share this as an objective.90 However, in highlighting the interconnectivity between necessity
and proportionality, Lord Goldsmith advised that it was ‘not to say that action may not be taken
to remove Saddam Hussein from power if it can be shown that such action is necessary to
secure the disarmament of Iraq and that it is a proportionate response to that objective.’91
While one of the central findings of the Inquiry was that military action in March 2003
was unnecessary, nothing as direct was said about whether such action was proportionate. This
may, on the one hand, seem surprising, given the overall magnitude of the military action,
including, of course, a change of regime, and the critical views of the Inquiry of the entire
campaign. However, it could be argued that given that it had determined that the military action
was unnecessary, it did not need to express an opinion regarding its proportionality, even if it
had have been a body constituted to so. Indeed, ‘[i]t is not clear how far the two concepts can
operate separately. If a use of force is not necessary, it cannot be proportionate and, if it is not
proportionate, it is difficult to see how it can be necessary.’92 It is, therefore, on this basis and
in reading between the lines that one could conclude that the military action was, in the view
of the Inquiry, disproportionate.
However, given that regime change was the only aim and realistic outcome of the action
both prior to the invasion and once it had begun, tackling this issue head on would have been
an interesting question for the Inquiry, particularly in light of the enormity of the invasion, its
lasting consequences and the uncertain non-imminent threat that ostensibly provoked it.
Indeed, if we are to view the Report of the Inquiry in terms of ‘lesson learning’, it might have
explored more thoroughly the issue as to whether there existed any more proportionate action
of a military or non-military nature that could have been taken to enforce the resolutions and
to counter the perceived threat.
IV. THE RIGHT OF SELF-DEFENCE
The UK and Australia focused exclusively on the revival argument in their letters to the UNSC
upon the launching of military action against Iraq.93 Indeed, Lord Goldsmith had been clear
87
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from March 2002 that, in his opinion, there were no grounds for a claim of self-defence.94 The
US, on the other hand, also tentatively raised the issue of self-defence in its letter to the
UNSC.95 It was in this light, and against the background of the so-called Bush doctrine,96 that
several scholars also discussed and debated the applicability of the doctrine of pre-emptive
self-defence to the military action.97
Although the Report focused in the main on the ‘revival’ argument, the justification of
self-defence was also addressed. Whether the actions of Iraq could have constituted an ‘armed
attack’ for the purposes of Article 51 was not specifically discussed in the Report. However,
in a rather obscure and unexplained part, a note from Prime Minister Tony Blair to his Chief
of Staff, Jonathon Powell, was quoted in which the Prime Minister states that ‘[w]e need to
explore … whether we c[oul]d revive the self-defence etc arguments’.98 It was not clear in what
way Tony Blair was suggesting reviving self-defence, and the connection between the two. It
is, for example, unlikely that he was referring to Iraq’s invasion of Kuwait, which initially gave
rise to the right of collective self-defence of Kuwait, given that Kuwait had not been attacked
by Iraq since. It is also difficult to see any of the actions by Iraq in connection with the weapons
inspection programme (as opposed to some of the arguments raised in regard to protecting the
no-fly zones) as giving rise to issues of self-defence, let alone how they might be ‘revived’.
Nonetheless, the Report concluded that
[g]iven the consistent and unambiguous advice of the [Foreign and Commonwealth Office] Legal Advisers from
March 2002 onwards and Lord Goldsmith’s advice from 30 July 2002, that self-defence could not provide a basis
for military action in Iraq, the Inquiry has seen nothing to support Mr Blair’s idea that a self-defence argument
might be “revived”.99

However, against the backdrop of the Bush doctrine of pre-emptive self-defence, which the US
may well have relied upon if it had not been persuaded by the UK to take the UN route, the
issue of self-defence in the face of an ‘imminent’ threat from Iraq was noted at various points
during the Inquiry proceedings and in the final Report. While expressing doubt as to the
existence of a right of pre-emptive self-defence against more temporally remote threats,100 Lord
Goldsmith consistently acknowledged that the right of self-defence existed in the face of the
threat of an imminent attack,101 although never gave an indication that in his view Iraq posed
such a threat.102 Three interesting elements of the Report of the Iraq Inquiry emerge in this
respect. The first is that, as noted above, a clear conclusion of the Inquiry was that ‘[t]here was
no imminent threat from Saddam Hussein’.103 The second was the detail in which the Report
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goes into in establishing that Iraq did not pose such an imminent threat, with a clear finding
that other states were seen by the British intelligence services as far more of a danger in this
respect.104 Third, in what may be seen as a highly significant contribution of the Report to
doctrinal debates regarding the use of force, in seemingly requiring the existence of at least an
imminent attack before military action might have been lawful there is arguably a clear, albeit
implicit, acceptance of the right of anticipatory self-defence, something that, although having
garnered some notable support in state practice and scholarly comment, remains far from
universally accepted.105 Given that the UK based its legal justification exclusively on Security
Council authorization, one might also question whether the Report’s discussion of the question
as to whether Iraq posed an imminent threat was in fact misplaced. It does, however, arguably
tie in to the broader conclusions and lessons regarding both the general lack of necessity of the
military action and the poor gathering, handling and presentation of intelligence.
V. CONCLUSION
It has been argued that the fact ‘[t]hat the committee [did] not criticize the substance of
Goldsmith’s legal conclusions tends to indicate that the committee did not find them
“manifestly implausible”.’106 Yet, while the Inquiry did not speak, at least directly, in legal
terms regarding the legal justification advanced for the invasion, one must bear in mind that
the legality of the military action was outside of the mandate of the Inquiry. Moreover, the
Inquiry was clear that it was not one of last resort and that it had undermined, not acted in
furtherance of, the authority of the UN Security Council.107 Its overarching conclusions,
including its somewhat veiled judgment as to the legality of the military action, would thus
appear to cast doubt upon, if not constitute a categorical rejection of, the underlying basis of
that justification.108 In addition, while this would appear to be a rejection of the legal argument,
with the Inquiry’s conclusion that the military action ‘fell far short of strategic success’,109 it
was also scathing of the righteousness of the war in other respects.
If reading between the lines we get a clear sense that the Iraq Inquiry was all but clearly
stating that the decision to forcibly intervene in Iraq in 2003 was unlawful, this poses the
question of what now? The Report provides real support to claims that the military action was
an act of aggression by the UK. In this respect, the Report also, and perhaps even more
controversially, provides support to the claim that such an unlawful use of force on such a scale
amounts to the crime of aggression,110 thereby personally implicating Tony Blair. This is an
issue that has recently come before the High Court in the Al-Rabbat case, brought in direct
response to the publication of the Iraq Inquiry report.111 Yet, due to various impediments based
on jurisdiction, immunity, and politics, it is unlikely that Tony Blair will come before a court
to answer such allegations.
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It is in this light, however, that the real significance of such inquiries can be seen. Sir
John Chilcot was at pains to emphasise that the Inquiry was not able to express a view on the
lawfulness of the UK’s participation in the military action against Iraq in 2003, something that
could evidently only be provided by a ‘properly constituted and internationally recognised
Court’. Yet, the decentralised nature of the international legal system means that such courts
do not have an exclusive prerogative over expressing views as to legality. Consequently, and
in the absence of the issues ever coming before a court of law, the Iraq Inquiry has somewhat
unwittingly provided the most formal and authoritative treatment of both the factual and legal
issues regarding the UK’s involvement in Iraq. Indeed, the Inquiry has provided a transparent
and comprehensive historical record of the serious and tragic events that led to this blot on the
history of the UK, and drew appropriate conclusions, some of which have legal implications.
For this it should be commended. In this light, while the competing arguments regarding the
revival of authority were described as ‘at least as powerful’,112 with some viewing the doctrinal
debate as ‘a draw’,113 the conclusions of the Inquiry have arguably tipped the balance in favour
of those critical of the legality of the military action taken. In this respect, the Inquiry was not,
and never claimed to be, a court of law, but it has provided a lasting indictment of the acts and
actors involved that will no doubt stand the test of time.
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