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Abstract
The European Court of Human Rights’ (ECtHR) use of the margin of appreciation (MoA) in cases
concerning religious clothing is well-documented. This article paints a more complete picture of the
use of the doctrine in cases falling within Article 9 and Article 2, Protocol 1 of the European
Convention on Human Rights (ECHR). The ECtHR’s use of the normative MoA often appears to be
superfluous as is does not appear to extend past the Article 9(2) ECHR, limitations clause. In contrast,
the systemic MoA allows almost complete deference to the State, which has the potential to
undermine the religious freedom of minorities.
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Introduction

In the Kokkinakis decision, the European Court of Human Rights (ECtHR) accepted that in
the context of Article 9 European Convention on Human Rights (ECHR),1 ‘a certain margin
of appreciation is to be left to the Contracting States in assessing the existence and extent of
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Convention for the Protection of Human Rights and Fundamental Freedoms, C.E.T.S. 005, entered into force 3
September 1953.

the necessity of an interference’.2 The ECtHR has, subsequently, accepted that States have a
wide margin of appreciation (MoA) in relation to the freedom of religion or belief on the
basis of a lack of consensus.3 The MoA gives effect to the principle of subsidiary within the
ECtHR’s case law.4
The use of the MoA under Article 9 ECHR is well documented, particularly in the
context of restrictions placed on religious clothing.5 On the one hand, its use has been lauded
for acknowledging the ECtHR’s limitations as an international mechanism of adjudication
and, specifically, that national authorities may be better placed to determine the appropriate
course of action in a given set of circumstances.6 On the other hand, academics have often
viewed the ECtHR’s deference to the MoA as an abrogation of the ECtHR’s duties,7 on the
basis that it fails to recognise the deficiencies inherent in democracy.8
Alongside these competing views of the desirability of the MoA, academics have also
struggled to conceptualise the MoA in manner that fully captures the range of contexts in
which it has been deployed. Nonetheless, it is widely accepted that in practice there are two
formulations of the MoA: the normative MoA and the systemic MoA.9 The normative MoA
refers to deference on the basis of merits-related reasons, specifically, when States have
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sought to strike a balance between Article 9 ECHR and a competing right or collective goal.10
It may also refer to the interpretation or application of rights at a domestic level.11 In contrast,
the systemic MoA recognises the limitations of the ECtHR’s powers of review and results in
deference to States on the basis of ‘a functional or pragmatic rationale related to the different
competences of different actors in the European system for the protection of human rights’.12
Thus, Letsas understands the structural MoA as being rooted in State sovereignty and the
principle that the ECtHR must not act as a Court of Fourth Instance.13 The boundaries
between these two formulations of the MoA are not clear14 and, indeed, Arnadóttir submits
that ‘[t]he systemic and the normative elements of the margin of appreciation can intersect in
various ways within the same case’.15
It is from this starting point that this article traces the justifications for and
circumstances in which the ECtHR has accepted that States have a MoA in cases concerning
the right to manifest religion. Given the close link between Article 9 ECHR and Article 2
Protocol 1 ECHR16 both rights will be considered together. A full exploration of the ECtHR’s
jurisprudence in this field reveals that the lack of consensus relating to Church-State relations
is but one justification for the adoption of the MoA. It is argued that while the normative
MoA does not seem to extend significantly past the limitations contained in Article 9(2)
ECHR, the systemic MoA permits almost complete deference. This is problematic as
restrictions on freedom of religion or belief predominantly impact religious minorities and
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the systemic MOA, in particular, has the potential to defer to majoritarian preferences, in
disregard of the deficiencies inherent in democratic decision-making.

2

Lack of Consensus

In Cha’are Shalom Ve Tsedek the ECtHR accepted that States have a MoA ‘with regard to
establishment of the delicate relations between the Churches and the State’.17 In Șahın, it
further elaborated that on the basis of the lack of consensus in this area ‘the role of the
national decision-making body must be given special importance’.18 The secular or Christian
traditions of the State have been accepted by the ECtHR to justify a wide MoA under Article
9 ECHR as there is a lack of consensus in relation to Church-State relations. Interferences
with Article 9 ECHR on the basis of secularism all concern religious clothing,19 whereas the
MoA on the basis of Christian traditions has primarily been recognised in the educational
context.20 Deference on this basis is not absolute. Although States have a wide MoA, this
must be consistent with the role of the State as the ‘neutral and impartial organiser of the
exercise of various religions, faiths and beliefs’.21 Notably, the width of the MoA available to
States appears to differ according to which tradition is invoked.
In the context of cases concerning religious clothing, the ECtHR has been criticised
for approaching secularism as unproblematic. For example, Carolyn Evans has argued that
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‘[i]n the headscarf cases, the Court ... does not question the elevated position of secularism’.22
In practice, the ECtHR has uncritically accepted that restrictions on an individual’s freedom
of religion in the name of secularism fall within the State’s MoA,23 as secularism is presumed
to be compatible with the role of the State as ‘neutral and impartial organiser.24 This lack of
scrutiny suggests that deference on the basis of secularism is not based on merits-related
reasons (the normative MoA). Instead, it is suggested that the MoA in cases concerning
secularism appears to be justified by democratic and constitutional reasons. For example, in
Dogru, the ECtHR justified the MoA on the basis that ‘in France, as in Turkey or
Switzerland, secularism is a constitutional principle, and a founding principle of the
Republic, to which the entire population adheres and the protection of which appears to be of
prime importance, in particular in schools’.25 Similarly, in Șahın, the ECtHR deferred to the
State’s MoA and accepted that secularism ‘may be considered necessary to protect the
democratic system in Turkey’.26 This leads to the conclusion that the MoA in these cases is
systemic rather than normative in nature.
The ECtHR has also accepted that States with a Christian tradition have a MoA on the
basis of the same lack of consensus. In Folgerø and Others, the ECtHR was willing to accept
that the prioritisation of Christianity within the religious education syllabus fell within the
State’s MoA ‘[i]n view of the place occupied by Christianity in the national history and
tradition of the respondent State’.27 Similarly, in Lautsi, the Grand Chamber held that ‘the
decision whether or not to perpetuate a tradition falls in principle within the margin of
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appreciation of the respondent State’. 28 However, in Lautsi, the Grand Chamber also
observed that ‘that the reference to a tradition cannot relieve a Contracting State of its
obligation to respect the rights and freedoms enshrined in the Convention and its Protocols.’29
Indeed, the MoA in relation to Christian traditions appears to be narrower than in cases
concerning secularism. Rather than accepting that restrictions are prima facie legitimate, the
ECtHR considers whether the State has struck an appropriate balance. In Folgerø, despite the
State’s MoA, the ECtHR carried out a detailed analysis of the religious education syllabus
and concluded that it was incompatible with the State’s role as a ‘neutral and impartial
organiser’.30 Thus, as the merits of the case are considered, a normative MoA is employed in
cases concerning Christian traditions.
It is notable that in the analogous case of Zengın, which concerned the content of the
religious education syllabus in Turkey, the ECtHR did not recognise that the State had a
MoA concerning Islamic traditions.31 Given that the ECtHR carried out a similar level of
analysis in Zengın as in Følgero, this suggests that the reference to the MoA in Følgero was
unnecessary.32 However, it also suggests that the scope of the MoA permitted on the basis of
national traditions is contingent upon the extent to which those traditions are perceived by the
ECtHR to be consistent with the role of the State as ‘the neutral and impartial organiser’. The
ECtHR has found Islam to be incompatible with both the values underpinning the Convention
and the requirements of ‘neutrality and impartiality’.33 Thus, while the ECtHR is happy to
afford secular and Christian States a MoA on the basis of a ‘lack of consensus’, it seems
unlikely that this will be extended to States with a majority Muslim population.
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3

Reconciling the Interests of Various Religious Groups

In Kokkinakis, the ECtHR accepted that ‘in democratic societies, in which several religions
coexist within one and the same population, it may be necessary to place restrictions on this
freedom in order to reconcile the interests of the various groups and ensure that everyone’s
beliefs are respected’.34 Thus, the ECtHR has accepted that States have a MoA to restrict
individual religious freedom in order to protect religious pluralism and harmony.35 Secular
policies are consistently accepted to be consistent with this aim. 36 Nonetheless, such
measures must again align with the role of the State as the ‘neutral and impartial organiser’.
Consequently, in the context of registration requirements for religious communities, the
ECtHR has found that States have overstepped their MoA if they deny official status on
arbitrary or discriminatory grounds. 37 Furthermore, while registration requirements are
consistent with Article 9 ECHR, the failure of a religious community to register does not
permit the State to interfere with the individual exercise of this right. Consequently, in
Masaev, the State had overstepped its MoA by prosecuting individuals for practicing an
unregistered religion.38
This MoA does not permit the State to interfere with religious matters in order to
resolve intra-religious disputes. The principle that the State is ‘impartial and neutral’ is
paramount in this respect. Thus, in Supreme Holy Council of Muslim Community, the ECtHR
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found that Bulgaria had overstepped its MoA on the basis that ‘[t]he role of the authorities in
a situation of conflict between or within religious groups is not to remove the cause of
tension by eliminating pluralism, but to ensure that the competing groups tolerate each
other’.39 Reference to the State’s MoA in this case does, however, appear to be unnecessary
as the ECtHR reached a similar decision in the analogous case of Hasan and Chaush v
Bulgaria by scrutinising the necessity of the interference under Article 9(2) ECHR without
making reference to the MoA.40
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Reconciling a Clash between Individual Religious Freedom and ‘the Rights and
Freedoms of Others’ or Other Societal Goals

In addition to recognising that States have a MoA to reconcile the claims of various religious
groups, the ECtHR has accepted that ‘regard must be had in particular to the fair balance that
has to be struck between the competing interests of the individual and of the community as a
whole, subject in any event to the margin of appreciation enjoyed by the State’.41 Thus,
‘various concessions on the part of individuals or groups’ may be necessary ‘to maintain and
promote the ideals and values of a democratic society’.42 Interference with the right to
manifest religion in order to protect ‘the rights and freedoms of others’ falls within the scope
of Article 9(2) ECHR. The normative MoA in this context permits States to determine the
appropriate weight to be afforded to competing interests.
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The nature of ‘the rights and freedom of others’ that are threatened by the individual
manifestation of religion influences the scope of the MoA. Thus, in Eweida, the ECtHR
prioritised the applicant’s right to manifest religion by wearing a crucifix above the
competing right, ‘the employer’s wish to project a certain corporate image’.43 It is significant
that the right competing with Article 9 ECHR in this case was not a recognised ‘human
right’. A far wider MoA has been awarded to States to reconcile a perceived clash between
freedom of religion or belief on the one hand, and LGBT rights44 or gender equality on the
other.45 In the context of gender equality, the ECtHR has recognised that States have a
particularly wide MoA on the basis that it is ‘one of the key principles underlying the
Convention and a goal to be achieved by member States of the Council of Europe’.46
The ECtHR has also permitted States a wide MoA to pursue societal goals under ‘the
rights and freedoms of others’, including integration policies in order to avoid ‘the emergence
of parallel societies’.47 Furthermore, in SAS, the ECtHR accepted that the State had a wide
margin of appreciation to pursue the aim of ‘living together’.48 In this context, the State
appears to have a much wider MoA to resolve conflicts between the majority and religious
minorities than it does to resolve intra-religious conflicts. For example, in SAS, the partially
dissenting judges noted that, ‘[b]y banning the full-face veil, the French legislature ... has not
sought to ensure tolerance between the vast majority and the small minority, but has
prohibited what is seen as a cause of tension’.49 Thus, it can be inferred that while States must
be impartial in relation to religious affairs, this requirement is not as onerous in relation to
social policies that impact religious communities.
43
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The ECtHR has also accepted that States have a wide MoA to restrict proselytism in
order to protect ‘the rights and freedoms of others’. In respect of proselytising acts by
individuals in a personal or official capacity, States have been permitted a normative MoA to
strike an appropriate balance between the freedom of religion of the applicant and ‘the rights
and freedoms of others’ under Article 9(2) ECHR. The Kokkinakis case established that the
State’s MoA in cases concerning Christian witness as opposed to ‘improper evangelism’ is
not unlimited and subject to scrutiny.50 In Larissis, the ECtHR found that the State had struck
the correct balance in limiting the right to proselytise, as the applicants had abused their
position of power,51 whereas limitations on the same applicants’ right to proselytise in their
personal capacity were found to violate Article 9.52 Notably, in Larissis, the ECtHR did not
make reference to the State’s MoA, which suggests that resort to the MoA in these cases is,
yet again, unnecessary.
This jurisprudence is somewhat complicated by the ECtHR’s acceptance that ‘the
wearing of a headscarf might have some kind of proselytising effect’,53 regardless of whether
the applicant is in a position of power54 or had an intention to proselytise.55 The uncritical
acceptance by the ECtHR of the proselytising impact of the hijab can be attributed to the
systemic MoA permitted to secular States, explored above.
Finally, under Article 2(1), Protocol 1, the ECtHR has established that ‘[t]he State is
forbidden to pursue an aim of indoctrination that might be considered as not respecting
parents’ religious and philosophical convictions’.56 However, as noted above, States also
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have a MoA in the context of historical and religious traditions.57 The presence of religion in
the educational context is insufficient to establish that the State has overstepped the MoA
available in this area.58 However, qualitative differences between the teaching of Christianity
and other traditions,59 combined with an insufficient system of partial exemptions60 has led
the ECtHR to conclude that that State had overstepped its MoA.61

5

National Authorities are Better-Placed

The ECtHR has accepted under Article 9 and Article 2 Protocol 1, that the State authorities
are better placed to make decisions in the context of planning permission;62 social policy,63
financial policy; 64 education; 65 hospitals; 66 prisons; 67 policing 68 and identity checks. 69 The
impact of the systemic MoA in this context, often results in the ECtHR accepting the
legitimacy of the interference with Article 9 ECHR, without scrutinizing whether the
restriction was proportionate. Thus, in Chaplin, concerning the failure of a hospital to
accommodate the wearing of crucifix, the ECtHR held, ‘[t]he hospital managers were better
placed to make decisions about clinical safety than a court, particularly an international court
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which has heard no direct evidence’.70 Similarly, on the basis of the State’s wide MoA in
planning matters, 71 the ECtHR did not consider whether the denial of planning permission
for a place of worship was discriminatory.72 The danger inherent in this systemic MoA is
particularly apparent in SAS v France.73 Although the ECtHR expressed unease with the socalled burqa ban,74 the MoA prevented if from questioning the legitimacy of the democratic
decision-making process. 75
The ECtHR has, nonetheless, adopted a narrower MoA in cases concerning the
protection of freedom of religion or belief when the State has failed to comply with its
positive obligation to secure the rights contained in the Convention.76 Thus, although in
Karaahmed v Bulgaria the ECtHR accepted that the State had a wide MoA in relation to
‘operational matters’ pertaining to policing, the failure of the police to prevent demonstrators
from interfering with religious worship meant than the State had not struck an appropriate
balance between the rights of protesters and Article 9 ECHR.77
Thus, it appears that in cases concerning politically sensitive issues, the ECtHR uses
the systemic MoA (on the basis of democracy or democratic principles such as secularism) to
avoid scutinising the legitimacy of the interference with the individual applicant’s religious
freedom. In contrast, the level of expertise of the national authorities does not always give
rise to the same level of discretion, if the State has failed to comply with its positive
obligations. While in the context of hospitals and planning permission the ECtHR has
uncritically accepted restrictions on religious freedom, in cases concerning policing and
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prisons, the State has a positive obligation to secure the rights in the Convention and, thus,
the MoA appears to be narrower.

6

Conclusion

The ECtHR has consistently recognised that States have a MoA in cases concerning the right
to manifest religion. Under the normative MoA, the ECtHR usually scrutinises the necessity
of the interference with the applicant’s rights. Thus, although it allows States some discretion
to decide whether an appropriate balance has been struck between individual freedoms and
‘the rights and freedoms of others’ or other societal goals, this discretion is not absolute. The
use of the MoA in these cases does not always appear to be strictly necessary, as the ECtHR
already allows States discretion when analysing the proportionality of the restriction under
Article 9(2) ECHR.
In contrast, the systemic MoA appears to be much wider. In cases concerning
secularism, democracy and the expertise of national authorities, the ECtHR has frequently
approached the justification for the restriction on the applicant’s rights as unproblematic. This
precludes it from considering whether ‘hostile-external preferences’78 are at play. This level
of deference has the potential to be particularly problematic in instances where the religious
freedom of unpopular minorities is limited.
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