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Abstract
Remedies and reparation measures emerging from the Inter-American System of Human
Rights in reproductive health cases have consistently highlighted the need to develop, and
subsequently implement, non-repetition remedies that protect, promote, and fulfill women’s
reproductive health rights. Litigation outcomes that determine there have been violations
of reproductive rights are regarded as a “win” for health rights litigation, but when implementation fails, is a “win” still a win? There has been considerable success in litigating
reproductive health rights cases, yet the Inter-American Commission on Human Rights and
the Inter-American Court of Human Rights are not adequately equipped to follow up on
cases after they have been won. Successful and sustainable implementation of reproductive
health rights law requires incorporation of non-repetition remedies in the form of legislation, education, and training that seeks to remodel existing social and cultural practices that
hinder women’s enjoyment of their reproductive rights. In order for a reproductive health
rights case to ultimately be a “winner,” case recommendations and decisions emerging from
the Commission and Court must incorporate perspectives from members of civil society,
with the ultimate goal being to develop measurable remedies that address underlying obstacles to domestic implementation.
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Introduction
Wo m e n ’ s re produ c t i v e h e a lth rights
violations are at the forefront of today’s “war on
women.”1 As a result, reproductive rights litigation
has increased in both domestic and international
human rights arenas in order to protect women’s
enjoyment of their reproductive health rights.2
The impact of reproductive health litigation extends much further than the individual, with
outcomes also affecting family, community, and
society as a whole.3 In the inter-American region,
the Inter-American System of Human Rights has
increasingly adopted a gender perspective in its
cases and reporting mechanisms, with a noted progression in admitting and reviewing reproductive
rights cases.4 In doing so, the Inter-American Commission on Human Rights (“the Commission”) and
the Inter-American Court of Human Rights (“the
Court”) have become forums for the advancement
of domestic reproductive rights laws, policies, and
practices.5 Reproductive health rights litigation
emerging from the Inter-American System of
Human Rights (“the Inter-American System”) has
been successful in recognizing State responsibility
for rights violations, but has fallen short in implementing remedies that are designed to ensure
non-repetition of violations.6 The Commission
and Court have issued reparations and remedies
in reproductive rights cases, but a failure to design,
implement, and enforce non-repetition remedies
in the aftermath of a winning reproductive rights
case has significantly debilitated the impact of case
outcomes.
The objective of this article is two-fold: first, to examine trends in remedies and reparation measures,
with emphasis being placed on the importance of
design and implementation of non-repetition remedies to fulfill women’s reproductive health rights;
and second, to use reports and case law from the
Inter-American System to highlight inconsistencies
in remedy design, as well as to identify possible
areas for improvement, such as increased collaboration with members of civil society. The final section

analyzes remedies developed in Paulina del Carmen
Ramírez Jacinto v. México, a reproductive health
rights case from the Commission, in order to understand the importance of effective non-repetition
remedy design and its subsequent application at the
national level.

DECEMBER 2014

Health and Human Rights Journal

NUMBER 2

The Inter-American System and
implementation
The Inter-American System of Human Rights
entrusts two treaty-monitoring bodies with the protection, promotion, and fulfillment of human rights
in the Americas: the Inter-American Commission
on Human Rights (1959) and the Inter-American
Court of Human Rights (1979).7 The two bodies
share the mission of advancing human rights in the
region, but their duties, responsibilities, jurisdiction
and powers of enforcement vary. The Commission
accepts petitions filed on behalf of victims, determines admissibility of cases, and in some cases
reviews Friendly Settlement Agreements (FSA)
forged by the State and petitioners, where final
conditions of the agreement include remedies and
reparation measures. In the event that an agreement
cannot be reached between the parties, either before
or after the Commission has determined admissibility, the Commission issues a Merits Decision, which
includes a list of recommendations with which the
State must comply. If the State Party then fails to implement the elements of the agreement or decision,
the Commission can elect to submit the case to the
Inter-American Court.8 The Court reviews the materials and calls upon the State and the petitioner
to give further information about the status of the
case, which includes participation in the form of
amicus curiae briefs submitted by interested parties.
The judgment issued by the Court is binding on the
State, and as such, the remedies delineated by the
Court must be implemented by the State in their
entirety.9 While this process is straightforward in
theory, State implementation of remedies is lacking
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in application. Although the Commission publishes
FSAs and issues Merits Decisions, and the Court
orders remedies at the conclusion of a winning
case, the Inter-American System does not operate a
permanent and formal implementation-monitoring
body to follow up on State compliance.
Remedies and compliance
The Open Society Justice Initiative’s analysis of remedies designed by the Commission and Court and
then implemented by the State analyzes both the
types of remedies issued, as well as State implementation rates.10 The research, referring to findings
developed by the Association for Civil Rights (ADC
study), designates three categories of remedies: individual remedies that include pecuniary damages,
orders to investigate human rights violations and
punishment of perpetrators, and non-repetition
measures.11 In reviewing the implementation of
remedies from the Commission and Court between
2001 and 2006, the study found that the greatest
levels of State implementation were in the form of
monetary reparations, with a rate of 58% full implementation.12 Symbolic reparations, those intended
to commemorate the victims of human rights abuses, were ordered in 21% of Commission and Court
remedies and implemented 52% of the time.13 Investigation of abuse and punishment of perpetrators
at the domestic level represent 13% of the remedies
ordered by the Commission and Court, however it
is estimated that only 10-14% of these remedies were
fully implemented.14 Non-repetition remedies have
the purpose of addressing the root causes of human
rights violations, especially when the violation is a
result of a systemic and widespread problem. These
remedies include legislative reform, training and
education programs, community-wide remedies,
and raising social awareness. Although it can be
argued that non-repetition remedies are fundamental to the promotion, protection, and fulfillment
of human rights, only 9% of remedies issued by
the Commission and Court included legal reform,
where States made no effort to implement these
remedies in approximately 75% of cases.15 Training
and education of public officials achieved greater
success in implementation, with 42% of remedies
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being fully implemented, yet the Commission and
Court only issued these types of remedies in an estimated 3% of cases.16 Finally, remedies that aim to
promote social awareness were ordered in only 2% of
cases, but were implemented at a rate of 43%.17 These
numbers represent implementation rates from cases
emerging from the Inter-American System between
2001 and 2006, yet they clearly reflect a trend in
how the Inter-American System designs its remedies, as well as in how the State interprets which
remedies are worthy of implementation. Remedy
design is particularly noteworthy in determining
the potential efficacy of remedy implementation,
because if the Commission and Court disregard
the importance of strong, measurable remedies, the
State will respond accordingly.
When a State fails to comply with remedies
outlined by the Commission and Court, the Commission and Court then face the task of defining
what kind of implementation is enough for a State
to be compliant with the conditions of the agreement, decision, or judgment. The most detectable
cases, in terms of monitoring compliance, are cases
with remedies that call for monetary compensation, judicial measures, legislative reform, and
training programs; compliance that is easy to see.
Those remedies that call upon States to implement
non-repetition measures that address less tangible
causes of human rights violations often escape compliance monitoring because they are more difficult
to assess. For example, remedies that are designed
to eradicate social norms that reinforce discrimination are far more difficult to measure than a
monetary payment to an individual petitioner. The
Court has noted the importance of incorporating
remedies that include guarantees of non-repetition,
by declaring that the State has a general obligation
to ensure the “elimination of norms and practices of
any type that result in violations of the guarantees
established in the (American) Convention, as well
as the enactment of laws and the development of
practices conducive to the effective observance of
these guarantees.”18
Remedies and reproductive rights
Before commencing an analysis of reproductive
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health rights and remedies, it is imperative to determine the competence of the Commission and
Court in finding a violation of the right to health.
Although the American Convention of Human
Rights does not contain a directly justiciable provision on the right to health, the right is enshrined in
numerous international human rights treaties.19 In
addition, the Inter-American System has developed
the right to health in its own regional treaties, as well
as in its work through jurisprudence and reporting
mechanisms.20As human rights law has evolved, the
justiciability of the right to health, as well as other
economic, social, and cultural rights, has become
recognized as indivisible in nature from justiciable
civil and political rights, such as those delineated
in the American Convention. Monica Feria Tinta
illustrates this point clearly when she notes, “(j)
usticiability is no longer a matter of perfectly dissecting and distinguishing the inseparable: ‘here
is the right to life and the right to health’ or ‘here
is freedom from torture’ and here ‘the right not to
be starved.’”21 The Court demonstrated this logic
when it drew connections between a reproductive
health right and rights to privacy and family life in
the contentious Artavia Murillo et al v. Costa Rica
case.22 Therefore, although the American Convention does not explicitly protect the right to health,
it is very much understood as being integral to the
promotion and fulfillment of justiciable civil and
political rights. Then, in using this rationale, the
right to reproductive health—as it is an element of
the right to health—is integral to the implementation of women’s more justiciable civil and political
rights.
Reproductive health is defined as
a state of complete physical, mental, and social
well-being and not merely the absence of disease
or infirmity, in all matters relating to the reproductive system and to its functions and processes.
Reproductive health therefore implies that people
are able to have a satisfying and safe sex life and
that they have the capability to reproduce and the
freedom to decide if, when and how often to do
so. Implicit in this last condition are the rights
of men and women to be informed and to have

DECEMBER 2014

NUMBER 2

access to safe, effective, affordable and acceptable
methods of family planning of their choice, as well
as other methods of their choice for regulation
of fertility which are not against the law, and the
right of access to appropriate health-care services that will enable women to go safely through
pregnancy and childbirth and provide couples
with the best chance of having a healthy infant
(emphasis added).23

Non-repetition remedies are fundamental to the
protection and promotion of women’s reproductive
health rights because reproductive rights violations
are directly connected to underlying sociocultural
practices that place women in a position of less
power.24 These practices limit women’s freedom to
access information and education, and to take part
in their own decision making. The Inter-American
System’s jurisprudence has “evolved from a concept
of formal equality toward one of substantive equality,” meaning that States are increasingly facing
pressure to take positive action in implementing
human rights.25 This evolution is often challenged,
where the competence of international human rights
monitoring bodies to issue substantive reparations,
such as remedies that address discrimination, is
contested, as it infringes upon state sovereignty.26
However, the principles of human rights law require
that human rights not only be protected, but also
promoted and fulfilled, which requires the organs
of the Inter-American System to develop reasoning and remedies that serve to achieve substantive
equality, and subsequently, measures that have the
purpose of effectively ensuring implementation of
human rights.
While the argument to support further development of non-repetition remedies in reproductive
rights cases is compelling, the Inter-American System does not exert substantial pressure on States to
implement remedies that address structural problems, which ultimately serves as a green light for
future reproductive rights violations. The Commission recognizes the necessity of developing effective
non-repetition remedies that address sociocultural
norms and attitudes in women’s rights cases, and
incorporates language to that effect, such as the
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need to “change laws and public policies on reproductive health and family planning, eliminating any
discriminatory approach and respecting women’s
autonomy,” or developing a “reform process that will
put an end to the condoning by the State of domestic violence against women…and discrimination in
the handling thereof.”27 However, State implementation of these types of remedies has been either
nonexistent or ineffectual.28 In addition, because
the Commission and Court lack the mechanisms to
effectively monitor compliance, organizations from
civil society and national Ombuds Offices play an
essential role in assessing State implementation
efforts, permitting the State to focus on efforts that
can be clearly measured (those remedies that are
easy to see).29
Applying the implementation trends determined
by the ADC study to reproductive rights case law
illustrates fundamental flaws in the design of
non-repetition remedies. As much as the Commission and Court recognize the benefits of developing
remedies designed to address women’s discrimination and inequality, development of non-repetition
remedies that address structural causes of women’s
rights violations have not been designed with the
intent of being realistically measurable, giving the
State freedom to ignore these remedies. In the case
of reproductive health rights, the focus of remedy
design rests almost entirely on individual pecuniary
damage remedies, symbolic reparations, legislative
reform, and training programs for health and judiciary professionals, with little emphasis being placed
on measurable non-repetition remedies that address systemic problems in areas such as education
systems.30 Because non-repetition of reproductive
rights violations is contingent on a remodeling of
structural social and cultural norms, remedies that
have the purpose of confronting these norms must
be designed in such a way that implementation can
be assessed and measured.31 The following sections
highlight reproductive rights reports and case
law from the Inter-American System in order to
demonstrate how the Commission and Court interpret reproductive rights violations and then design
remedies.
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The Inter-American System and
reproductive health rights
Through its conventions, reporting mechanisms,
and judicial proceedings, the Inter-American System has developed a comprehensive understanding
of the challenges that impede the implementation
of reproductive health rights for women. These
challenges include subordination of women in both
the public and private spheres, socio-cultural practices that place women’s role as mothers before their
role as an autonomous individual, and stereotypes,
policies, and practices that give control and decision-making power to men.32 Ruth Rubio-Marin,
in her work on gender and reparations, discusses
these structures as having a “compound effect…
[where] violence, discrimination, and exploitation
that women and girls are subject to…becomes
most vivid when we examine the gendered nature
of the harms that women endure and the short and
long-term effects on their lives.”33 For Rubio-Marin,
design of remedies should have as part of their aim,
a challenging of the status quo, in order to address
conditions of discrimination, violence, and poverty.
The Inter-American Court has identified the impact
of such practices as being detrimental to women’s
ability to access justice, where the stereotyping of
women based on their gender is both a cause and
consequence of violence against women.34 The
Inter-American Convention on the Prevention,
Punishment, and Eradication of Violence Against
Women recognizes the inherent structural challenges women face in enjoying their rights, by calling on
States Parties to
modify social and cultural patterns of conduct
of men and women, including the development
of formal and informal educational programs
appropriate to every level of the educational
process, to counteract prejudices, customs and
all other practices which are based on the idea of
the inferiority or superiority of either of the sexes
or on the stereotyped roles for men and women
which legitimize or exacerbate violence against
women.35
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Furthermore, Inter-American System reporting
mechanisms such as annual and thematic reports,
emphasize those themes mentioned above by
referring to structural factors such as gender stereotyping in the health sector, and “discriminatory
socio-cultural patterns that present a risk to women’s
health.”36 The report entitled, Access to Information
on Reproductive Health from a Human Rights Perspective, elaborates on the effects of discrimination
on women’s enjoyment of reproductive health by
referring to “needs that some groups of women
may have due to contexts of exclusion, marginalization or discrimination, including indigenous and
Afro-descendant women, adolescent girls, women
who live in rural areas and migrant women.”37 The
rhetoric surrounding social and cultural practices
that contribute to women’s discrimination and inequality is also prevalent in reproductive rights cases
emerging from the Inter-American System, and in
particular the Inter-American Commission.
A Friendly Settlement Agreement (FSA) in the
case of María Mamerita Mestanza Chávez v. Perú
set a precedent for identifying discrimination
as being a basis for women’s reproductive rights
violations.38 This case involved the death of an indigenous woman who was forcibly sterilized as part
of a national population control policy.39 She agreed
to the sterilization procedure only after receiving
threats of financial repercussions due to the large
number of children in her family. In the FSA, the
Peruvian State pledged to “change laws and public
policies on reproductive health and family planning, eliminating any discriminatory approach and
respecting women’s autonomy.”40 Provision 11(b)(2)
of the FSA is an evident non-repetition measure designed to address structural discrimination, where
the state agreed to implement “training courses for
health personnel in reproductive rights, violence
against women, domestic violence, human rights,
and gender equity, in coordination with civil society
organizations that specialize in these topics.”41 This
element of the agreement does suggest State cooperation with civil society as a component of domestic
implementation efforts, but fails to fully address
structural factors that exist outside of the healthcare sector. The agreement reached in this case is

of the utmost importance to the development of
reproductive rights litigation in the Inter-American
System because, although it was not successful in
eliminating discrimination, it laid groundwork for
designing remedies that address structural factors
in future cases.
Much like the previous case, Paulina del Carmen
Ramírez Jacinto v. México resulted in an FSA.42 In
this case, a 14-year-old girl became pregnant after
being raped by an intruder in her home. Under Mexican law, Paulina was entitled to exercise her right to
abortion in the case of rape, but after deciding to do
so, she faced manipulation, coercion, and misinformation on behalf of the health center staff, as well
as from representatives of the Catholic Church. As
a result, the victim’s mother, fearing for the safety
of her daughter and financial threats issued by the
hospital, refused the procedure. The reproductive
rights violations in this case highlight sociocultural
norms, values, and practices that exist within the
health care sector. The agreement came four years
after the advancements made in the Chávez case,
yet the Paulina del Carmen Ramírez Jacinto v. México FSA made no mention of reproductive rights,
and failed to refer to practices within the health
care system that contribute to reproductive rights
violations. In the FSA’s most promising provision,
the State agreed to assess implementation of its
National Program for the Prevention and Attention
of Domestic, Sexual, and Violence Against Women.
However, the FSA did not directly note the correlation between religion and the attitudes and beliefs
held by health care practitioners as being associated
with reproductive rights violations.43 This case is
discussed in more detail in the following section to
examine remedy development and implications at
the national level.
More recently, the Inter-American Court issued
a judgment in Artavia Murillo et al. v. Costa Rica,
where the Court ordered a reversal of legislation
that banned in vitro fertilization (IVF).44 The State
of Costa Rica banned IVF in 2000, on the grounds
that an executive decree authorizing IVF in 1995
was unconstitutional as it violated the right to life.45
This reasoning was heavily influenced by pressure
from the Catholic Church, which maintains the ar-
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gument that the right to life applies to the unborn.46
The Inter-American Court determined that the State
had violated the petitioners’ rights to privacy and
family life, and concluded that the right to life of an
unfertilized ovum did not supersede these rights.47
Although the advancements in this case are significant in regards to defining reproductive health, the
Court neglected to fully address the root causes of
the violation in its reparations. These causes are
directly connected to the relationship that exists
between the Catholic Church and the State, and
also societal norms of inequality, discrimination,
and violence that are disproportionately harmful
to women.48 In the development of its argument,
the Court paid particular attention to “indirect discrimination in relation to gender,” where the Court
explored the effects of infertility as it relates to a
gender identity model that emphasizes women’s role
as mothers, and infertile men as having “a strong
sense of impotence.”49 The Court clearly states in its
considerations that “these gender stereotypes are
incompatible with international human rights law
and measures must be taken to eliminate them.”50
However, concerning non-repetition remedies, the
Court failed to reflect on its conclusions surrounding gender, and did not issue reparation to that
effect. Instead, the Inter-American Court’s judgment
addressed the rights of persons with reproductive
disabilities by ordering the State to “raise awareness
on reproductive health… to implement permanent
education and training programs and courses on
human rights, reproductive rights and non-discrimination for judicial employees in all areas…”51
In this remedy, the inability to reproduce without
assistance is seen as a disability in itself, where the
argument to raise awareness of reproductive health
is developed on grounds of discrimination against
those with disabilities.
Each of the above reproductive rights cases
does not comprehensively incorporate a gendered
approach to understanding and addressing the
root causes of reproductive rights violations. As a
result, the non-repetition remedies approved by the
Commission and designed by the Court neglect to
address sociocultural practices which contribute
to women’s discrimination and inequality. In the

case of María Mamerita Mestanza Chavez v. Peru,
the FSA reached by the petitioner and the State of
Peru was more progressive in pushing for agreement conditions that recognized discrimination
and violence against women, but this anomaly in
progressive remedy design can perhaps be attributed to the armed conflict context in which the
violation occurred.52 In looking at the Inter-American System reporting mechanisms, conventions,
and reproductive rights cases, there is an obvious
disconnect between rhetoric and practice. While
the Inter-American System clearly acknowledges
that reproductive rights violations are a result of
structural inequality, little is done on behalf of the
Commission or Court to urge States to implement
reform.
To further emphasize the importance of designing
effective non-repetition remedies in reproductive
health rights litigation, the final section explores
possible opportunities for the improvement of remedy design and implementation. A deeper analysis
of the above-mentioned case, Paulina del Carmen
Ramírez Jacinto v. México serves to elucidate the
challenges of putting paper into practice to develop
a winning case.
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Paulina del Carmen Ramírez Jacinto v.
México—a winning case?
The Paulina del Carmen Ramírez v. México FSA
lends itself to an analysis for several reasons. First,
legal abortion is a contentious issue throughout the
Inter-American region, where Mexico City is the
sole location in Mexico for a woman to obtain an
abortion,53 and where there also exists a significant
conscientious objection movement.54 Second, the
FSA incorporates a non-repetition remedy in the
form of implementation of a national law that requires the State of Mexico to address sociocultural
attitudes and norms that discriminate against women. Finally, the FSA was completed more than seven
years ago, where it can be expected that the State
would have taken significant steps to comply with
the terms of the agreement.
In the conclusion of the Paulina del Carmen
Ramírez v. México FSA, the Commission reinforces
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its commitment to women’s rights by stating:
“protecting and promoting the rights of women is
a priority for OAS member states, with the goal of
ensuring the full and effective enjoyment of their
basic rights, in particular the rights of equality, to
freedom from discrimination, and to a life free from
gender-based violence.”55 This excerpt harkens back
to language in reports from the Commission’s Special
Rapporteur on the Rights of Women; however, the
remedies developed in this agreement do not fully
support these objectives.56 A review of the types of
remedies agreed upon in this FSA, as well as their
application at the domestic level, highlights both
shortcomings and areas for potential improvement
in developing remedies that address underlying
sociocultural factors that impede full enjoyment of
reproductive health rights.
In Paulina del Carmen Ramírez v. México, the
FSA affirms that the “nation’s laws lack regulations
that allow rape victims to exercise their right to an
abortion, they (women) are compelled to carry to
term pregnancies imposed on them by force that,
among underage mothers, are characterized by high
levels of risk.”57 Although women in Mexico do have
the right to abortion in the event of rape, the law
is not implemented effectively, meaning that it does
not provide women with the intended protection
of their rights. Because the State failed to regulate
and implement the law successfully, the violation
of the right to abortion is the responsibility of the
State. In this case, the FSA included nine individual
remedies, eight non-repetition remedies and no
justice measures.58 Of the nine individual remedies,
reparation in the form of monetary compensation
accounted for six: State funding of the petitioner’s
legal expenses; education and school supplies for
the petitioner’s child; a one-time payment to assist
with the establishment of a microenterprise for
the petitioner; moral damages; and funds toward
purchasing a home.59 In addition, individual compensation includes nonmonetary remedies, such
as the distribution of a computer and printer, and
health services that include psychological care.60
Non-repetition remedies in this agreement take
several forms, including: legislative proposals,
public acknowledgment of the violation, training

courses to be conducted by the petitioners, a review
of literature and materials to detect any shortcomings in the way reproductive health information
is delivered, and dissemination of a circular to
the health sector to strengthen the commitment
toward ending violence against women.61 Of these
non-repetition remedies, the ones with the greatest potential to address sociocultural factors that
hinder implementation of women’s reproductive
rights law are those that aim to confront causes of
discrimination and inequality. In this agreement,
the following provisions fall within that criteria, if
only minimally:
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(i) Eleven: The local government agrees to schedule the training courses to be conducted by the
petitioners…62
(ii) Twelve (1): Conduct a national survey, involving state representation, to assess the enforcement
of Official Mexican Standard NOM 190-SSA11999 regarding medical assistance in cases of
domestic violence, and to measure progress with
the implementation of the National Program for
the Prevention and Attention of Domestic, Sexual,
and Violence Against Women (emphasis added). 63
(iii) Twelve (4): Through the National Center
for Gender Equality and Reproductive Health,
conduct a review of books, indexed scientific
articles, postgraduate theses, and documented
governmental and civil society reports dealing
with abortion in Mexico, in order to prepare an
analysis of the information that exists and detect
shortcomings in that information…64

The above remedies are designed to focus on
women’s inequality and discrimination, yet they
do not effectively call for a remodeling of social
and cultural norms. By reviewing these remedies
in terms of monitoring their implementation, the
following conclusions can be made: local government training is a remedy that is relatively simple
to implement, as well as to measure. If the State
coordinates training sessions, it is compliant in
fulfilling that element of the FSA. However, it is
important to note that the quality, duration, and
content of the training programs is not elaborated
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upon in the recommendation. Similarly, conducting a national survey is a tangible remedy that can
be implemented and assessed with relative ease. The
same is true of the remedy that compels the State to
review books and other written materials. The State
can create a department with the purpose of fulfilling the requirements of this remedy, and can then
report back to the Commission and petitioner that
the conditions of the agreement have been fulfilled.
However, the second part of remedy 12(1), measure
progress with the implementation of the National
Program for the Prevention and Attention of Domestic, Sexual and Violence Against Women, is far
more challenging to implement, and subsequently
measure.65
The second part of remedy 12(1) is of significant
importance due to its potential to address socio-cultural norms that inhibit women’s enjoyment
of reproductive health rights. The operational word,
“measure,” implies that the State must report back
to the Commission and petitioner with evidence
and information about how the elements of the
National Program for the Prevention and Attention
of Domestic, Sexual, and Violence Against Women
(National Program) are being implemented. However, the agreement does not define how the State
should measure implementation. The National
Program includes the implementation of Official
Mexican Standard NOM-046-SSA2-2005, “Criteria
for the Protection and Care of Domestic and Sexual
Violence Against Women for the National Health
System.”66 Of the numerous provisions delineated
within this legislation, section 6.8.1 affirms a duty
“to investigate conduct in public institutions, specifically in regards to domestic or sexual violence,
to better enable the quantification and identification
of its causes and underlying social, cultural and economic, associated factors, as well as their impact on
individual and collective health (emphasis added).”67
According to the terms agreed upon in the FSA, this
provision, as part of the National Program, must be
implemented and subsequently measured in order
for the State to be compliant with the conditions of
the agreement. However, the design of this remedy
is developed in such a way that implementation of
section 6.8.1 cannot be measured realistically. Fur-

thermore, section 5.3 of the National Program states
that health institutions must “foster coordination
with other institutions, agencies and organizations
in the public, social and private sectors in order
to incorporate individuals involved with domestic
or sexual violence, so that a collaboration of their
respective powers provides women with the best
possible care.”68 This provision notes the importance of civil society’s role in developing effective
care mechanisms, with specific emphasis being
placed on fostering coordination between different
specialist groups in order to establish health institutions that incorporate a gendered approach to care.
The National Program identifies the relationship
between implementation of law and cooperation
between the legal system and domestic institutions,
agencies and organizations as being integral to the
successful protection and fulfillment of women’s
rights. Although the National Program develops
provisions to address women’s rights violations
at the structural level, the Inter-American System
does not adequately investigate implementation of
this type of non-repetition remedy.
Much like the State concludes in section 5.3 of
the National Program, there is a practical necessity
for collaboration between legal systems and civil
society in designing remedies that compel implementation of non-repetition remedies.69 In the
1999 Guidelines for Participation of Civil Society
Organizations in OAS Activities (Guidelines), civil
society organizations are “understood to mean any
national or international institution, organization,
or entity made up of natural or juridical persons
of a nongovernmental nature.”70 The Guidelines
discuss a tradition of OAS cooperation with civil
society organizations (that) is based on the significant contributions these organizations can make
to OAS work, since they can contribute knowledge
and additional information to decision-making
processes, raise new issues and concerns that will
subsequently be addressed by the OAS, lend expert
advice in their areas of expertise, and contribute to
consensus-building in many spheres.71
The duty of civil society in the process of human
rights litigation has been to inform the Commission and Court about the human rights violation,
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and the context within which it occurred. While
the Commission and Court incorporate contextual
information given by civil society organizations
into their work, the place for civil society to enter
the discussion during the remedy design stage of a
case is limited. If, for instance, representatives from
civil society had played a greater role in formulating
the provision above, to “measure progress with the
implementation of the National Program for the
Prevention and Attention of Domestic, Sexual, and
Violence Against Women,” the word “measure” may
have taken on more meaning.72 For example, section 6.8.1 of the National Program has the objective
of identifying and quantifying underlying social,
cultural, and economic factors that contribute to
violence against women, with specific emphasis
on health care. However, implementation of this
provision cannot be achieved, let alone measured,
without the cooperation of civil society members.
There are organizations working in the region
that focus on women’s health rights that would be
well-suited to collaborate with the State in designing education programs for both the healthcare
sector and the public education system.73 The most
effective way for the Commission and Court to then
monitor compliance with the National Program,
and subsequently provision 12(1), would be to include in the remedy the requirement for the State
to submit reports that outline cooperation efforts
initiated by the relationships forged with members
of civil society.

Conclusion: What does a winning case look
like?
A winning reproductive rights case in the Inter-American System is one that includes
non-repetition remedies that are designed with
measurable implementation as a primary goal. As
has been argued in this article, insufficient state
implementation of non-repetition remedies is in
part attributable to ineffective remedy design. In
accepting this claim, it is then imperative to design
remedies that have the intention of not only protecting and promoting women’s reproductive rights,
but also fulfilling them. The most promising way to
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develop effective remedies is to foster further collaboration between the Commission and Court and
civil society. While the contributions by civil society
members to the advancement of case law before the
Commission and Court cannot be underestimated,
there is a much greater role for their participation
in designing remedies. Women’s reproductive rights
organizations are familiar with the challenges that
women face in accessing their rights, and have a
level of expertise from which the Inter-American
System can greatly benefit. However, in order for
civil society to play a larger role in the development
of non-repetition remedies, there must be a greater
effort on their part to join that discussion. As much
as the Commission and Court would benefit from
incorporating the knowledge of civil society in the
design and supervision of remedies, members of
civil society have a responsibility to advocate for
their inclusion.
Each of the cases mentioned above highlights
the importance of understanding the role of underlying causes in perpetuating reproductive rights
violations, yet the Commission and Court fail to
supplement that understanding with measurable
action. A winning reproductive rights case is one
that does not end on judgment day, but that has a
ripple effect that reaches far wider than the immediate reproductive rights violation. If the intent of
the Inter-American System of Human Rights is to
protect, promote, and fulfill human rights in the
Americas, the Commission and Court must develop ways to effectively prevent reproductive health
rights violations using non-repetition remedies
that address systemic challenges, instead of relying
solely on individual compensation and reparation
to address structural rights violations.
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