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COMPARING TRANSNATIONAL LEGAL
LABOUR LAW AND FORCED LABOUR

ORDERS:

CRIMINALISATION,

Dr Shahrzad Fouladvand, University of Sussex
Professor Tony Ward, Northumbria University

Abstract Two transnational legal regimes aim to counter some of the most severe forms of
labour exploitation: one centred on the Palermo Protocol supplemented to the UN Convention
against Transnational Organised Crime (UNTOC) and the other on the International Labour
Organisation (ILO) Conventions. This article focuses on the relationship between transnational
criminal law (TCL) and transnational labour law (TLL) and their effectiveness in tackling
labour exploitation. Criminalisation and labour regulation have been seen as competing
‘paradigms’ in tackling human trafficking and modern slavery. TCL has been effective in
diffusing criminal law norms around the world, but the modest number of resulting
prosecutions can do little tackle the huge global market in forced or severely exploited labour.
TLL, with its more decentralised and pluralistic structure, offers greater hope of achieving
some alleviation of labour exploitation.
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Introduction
A number of international conventions require the parties to criminalise certain forms of
conduct and to co-operate with other states in prosecuting and preventing them, together with
the domestic laws that purport to comply with those conventions. The combination of these
‘suppression conventions’, the domestic laws that purport to implement them, and the forms of
cooperation associated with them has been dubbed by Neil Boister and others ‘transnational
criminal law’ (TCL). TCL concerns itself a wide range of activities, many of which involve
forms of ‘trafficking’, whether in drugs, arms or wildlife. In this article we focus on trafficking
in human beings and the allied offences sometimes categorised as ‘modern slavery’ – including
breaches of the human right to be free from slavery, servitude and forced or compulsory labour.
TCL is one variety of ‘transnational law’,1 a broad concept which in by Philip Jessup’s classic
formulation consists of ‘all law which regulates actions or events that transcend national
frontiers’. 2 Transnational law can involve a wide range of networks of varying degrees of
formality linking states, private actors and supranational organisations. Shaffer and Halliday
have designated these networks as ‘transnational legal orders’, each comprising ‘a collection
of formalized legal norms and associated organizations and actors that authoritatively order the
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understanding and practice of law across national jurisdictions’.3 One transnational legal order
of particular interest for our purposes is transnational labour law (TLL). TLL is a more
pluralistic, less state-centred legal order than TCL, and the central argument of this article is
that these characteristics make TLL better adapted than TCL to countering human trafficking
for the purposes of labour exploitation. While recognising that criminal law has a part to play
in combining human trafficking, we shall argue that transnational criminal law should be
‘decentred’4 in favour of an approach more focussed on international labour standards and the
underlying causes of extreme labour exploitation.
Our focus will be on human trafficking as defined in the 2000 UN Convention against
Transnational Organized Crime (UNCTOC) and its Protocol on Trafficking in Persons`, known
as the Palermo Protocol.5 Although Article 5 of the Protocol calls upon states to criminalise
human trafficking,6 it leaves the specific means of doing this to domestic law, so that states
remain in control of policy and security choices in their jurisdictions.7 For our present purposes,
singling out indirect criminalization as the defining feature of TCL usefully includes not only
such ‘suppression conventions’ as the Palermo Protocol and the Council of Europe Convention
on Action Against Trafficking in Human Beings but, for example, article 4 of the European
Convention of Human Rights, which has been authoritatively interpreted to require the
criminalization of human trafficking.
In analysing TCL we bring together two strands of theorising about transnational law, which
may appear to be strange bedfellows. One is HLA Hart’s model of primary and secondary rules,
as elaborated in the transnational context by Detlef von Daniels.8 The other is rooted in the
work of Michel Foucault, particularly his texts about ‘governmentality’,9and focusses on the
role of TCL in the management of populations (including migration, the economy and
sexuality)10 and as a transnational form ‘government at a distance’ through various forms of
‘benchmarking’.11 Though Hart and Foucault at first sight have little in common, they both
seek to show that modern systems of law and government cannot be accurately described by a
theory of sovereignty where power is equated with the ability to exact obedience by threats.12
Hart’s model of law, dispensing with the sovereign and replete with flexible standards,
3
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penumbras of uncertainty, and rules to facilitate the private creation of structures of power,
allows decentralised and largely discretionary forms of governance to be formally reconciled
with the rule of law. Within this framework we can see how, in Foucault’s terms, the ‘juridical
form’ of a liberal legal order is compatible with the ‘effective mechanisms’ of disciplinary and
governmental power.13
Hart argued that mature legal systems are characterised by a combination of primary, dutyimposing rules and secondary rules which remedy the inefficiency of a ‘primitive’ system of
primary rules alone. The secondary rules provide criteria for the recognition of valid primary
rules and procedures to make or change rules, adjudicate alleged violations and impose
sanctions. 14 Controversially, Hart claimed that international law as it existed around 1960
resembled a ‘primitive’ system consisting only of primary rules. 15 In contrast to Hart’s
assumption that the alternative to formal adjudication governed by secondary rules was an
inefficient system of ‘diffuse social pressure’,16 Foucault pointed to the existence of forms of
‘social pressure’ that were highly organised but operated outside of formal, rule-bound
adjudication. Characteristic of these systems is the grading of conduct in accordance with its
degree of conformity to a norm. Foucault moved from the study of disciplinary systems,17 in
which pressure to conform is exerted through the surveillance of individuals, to his analysis of
‘governmentality’. 18 In governmentality, the focus is on gathering information about
populations rather than individuals, through various forms of statistics and auditing, and
individuals are incentivized to govern themselves in accordance with the norms that
government seeks to instil. Punitive power still has a part to play, but it is one of intervening
in criminal markets to make them less attractive, rather than disciplining and reforming
individual wrongdoers.19
In the first two sections that follow, we show how the formal structure of TCL creates a ‘gap’
that is filled by various apparatuses of inspection and quantification, which aim at the global
dissemination of a programme of criminalizing certain extreme forms of labour exploitation.
These methods, we argue in section 3, have been very successful in disseminating norms of
criminal law, but by their own measures they have failed to make any significant impact on an
enormous global market in severely exploited labour. In section 4 we turn to an analysis of
transnational labour law, arguing that it affords a better prospect that TCL of bringing about
some modest amelioration of severe labour exploitation. Section 5 illustrates this point by
considering the case of forced labour in Qatar. In conclusion we offer some thoughts on the
relationship between these two forms of transnational law.

1. The form of TCL: Linkage Rules and the Adjudication Gap.
Whatever the (de)merits of Hart’s analysis of international law in general,20 his view of the
incompleteness of a system with few or no secondary rules makes considerable sense when
13
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applied to TCL. According to Boister, TCL constitutes ‘a system of laws’, but it is not ‘a
coherent legal order with a hierarchy of rules and an ultimate arbiter of the meaning of those
rules’.21 Rules of international law indirectly criminalise certain conduct: they do not directly
create crimes punishable by international criminal tribunals, but rather require states to enact
and enforce criminal laws. Boister points out that in order to preserve state sovereignty over
criminal justice, the ‘treaty provisions are “incomplete”’, leaving it ‘to national law to complete
them by giving them penal authority within domestic conceptions of legality’.22 Implicitly, this
recalls Hart’s discussion of the ‘completion relation’ as one of the ways in which international
law can be connected with domestic law without the two necessarily forming a single system.23
Detlef von Daniels argues that the ‘completion relation’ is one of several types of ‘linkage rule’
characteristic of transnational legal orders. Such rules, von Daniels argues, have features of
both primary and secondary rules as conceptualised by Hart. They are like primary rules in that
they impose obligations on states, in this instance, to criminalise certain conduct or to cooperate
in other ways in its suppression. But these rules, or some of them, are also like secondary rules
in that they are rules about primary rules of criminal law, and provide standards for determining
whether domestic criminal laws should be recognised as contributing to the transnational
regime of prohibition.24
In the case of TCL, however, the linkage rules remain radically incomplete in the absence of
any formal mechanism for determining whether a given domestic law complies with the rule
or not. This is the crucial difference between TCL and international criminal law, which in
other respects it closely resembles.25 In respect of the violations of international criminal law
which states are obliged to criminalise,26 there is an authoritative independent judicial body,
the International Criminal Court (ICC), with jurisdiction over natural persons for international
crimes when a state is ‘unwilling or unable’ to carry out the investigation or prosecution of the
person concerned. In determining whether the state is able or willing to investigate crimes such
as genocide for itself, the ICC exercises a supervisory power over national mechanisms of
enforcement, which arguably is one of its most important functions.27 This contrasts with the
‘adjudication gap’ that arises in TCL between the ‘suppression conventions’ promoted by the
United Nations – as the key actor in creating multilateral conventions in the field of
transnational crime with a ‘securitisation’ agenda since 1980s 28 – and their domestic
implementation.
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2. Filling the gap
From a Hartian perspective, the adjudication gap looks like ‘a lack…a defect one day to be
repaired’.29 From a Foucauldian perspective, it is more like a space in which experts can wield
normalising or governmental powers beyond the constraints of formal legality. Isobel Roele
has advanced a Foucauldian analysis of one area of TCL where this kind of power is
particularly formidable, namely the suppression of money-laundering and terrorist financing.30
Roele coins the term ‘disciplinary infra-law’ to describe the processes of examination, grading
and ‘normalization’ as an assessment tool which, for example, has been carried out by the
Financial Action Task Force and its regional bodies. ‘Disciplinary infra-law’ is strictly
speaking an oxymoron – ‘infra-law’, a ‘more meticulous’ extension of legal rules to an
‘infinitesimal level’ of individual conduct, is, for Foucault, what disciplinary power appears to
be but in fact is not31 – but it is quite an apt term for what is not in any literal sense disciplinary
power over the human body, but rather the surveillance and control of law-making and law
enforcement.
The adjudication gap is filled by various mechanisms to refine states’ obligations and to
promote compliance with TCL. These include for example the International Drug Enforcement
Conference, the Counter-Terrorism Committee of the UN Security Council and the Group of
States Against Corruption (GRECO). 32 What all these mechanisms have in common is a
reliance on various forms of expert auditing and monitoring to provide an ostensible objective
measure of the degree to which states are conforming to their international obligations. The
legitimacy accorded to expertise and systematic practices of measurement and grading 33
compensates for the lack of judicial or legislative authority in the absence of the relevant
secondary rules.
This is true even of one mechanism that does have international judicial authority, namely the
role of the European Court of Human Rights which has developed the doctrine that compliance
with the Anti-Trafficking convention is necessary to comply with ECHR art 4. This follows
from the positive obligation of states to protect their citizens against slavery, servitude and
forced or compulsory labour,34 and from the decision in Rantsev v. Cyprus and Russia35 that
human trafficking as defined by Article 3(a) of the Palermo Protocol and Article 4(a) of the
Anti-Trafficking Convention, falls within the scope of Article 4 of the ECHR/ The Court
deemed it unnecessary to decide which of the specific rights – against slavery, servitude or
forced or compulsory labour – had been violated.36
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Both the Anti-Trafficking Convention and the Court in Rantsev follow the Palermo Protocol’s
definition of trafficking but place it in a context where the protection of the human rights of
victims, rather than migration control and criminalisation, is central. This is made explicit in
the Explanatory Report to the Convention:
As a complement to and development of this United Nations protocol, which emphasis
the crime prevention aspect of trafficking, the Council of Europe Convention clearly
defines trafficking as being first and foremost an issue of violation of human rights and
emphasis the victim protection aspect of trafficking. The aim is to improve the
protection afforded by it and to develop the standards contained therein.37
Compliance with the CoE Convention is monitored by GRETA, the Group of Experts on
Action Against Trafficking in Human Beings. Several of GRETA’s experts are lawyers and a
part of their work is concerned with identifying discrepancies between national legislation and
the Convention. This panel of experts publishes reports on the implementation of the
Convention.38 In Chowdury v Greece, its key judgment on trafficking for labour exploitation,
the ECtHR acknowledged that it in interpreting ECHR art 4 it was ‘guided by that Convention
and the manner in which it has been interpreted by GRETA.’ 39 In VCL v UK the Court
acknowledges that it has no authority to interpret the Anti-Trafficking Convention as such,40
so by treating every breach of the convention as interpreted by GRETA as ipso facto a breach
of ECHR art 4, the Court shows a remarkable degree of deference to this expert body.
In its ‘Thematic Chapter’ on labour exploitation, published in the wake of Chowdury, GRETA
reports that it has ‘asked 10 countries to amend the national definition of trafficking in human
beings in order to ensure that all forms of exploitation provided for by the Convention, and in
particular forced labour or services, slavery or practices similar to slavery, and servitude, are
covered’ and that France, Ireland, Poland and Portugal have all amended their laws as a result.41
However, GRETA’s recommendations, in keeping with the Convention’s emphasis on human
rights and victim protection, range far beyond criminal law to include, for example, labour law
and ‘administrative, educational, social, cultural or other measures to discourage demand for
the services of victims of trafficking’.42 For example in its 2021 evaluation report on the UK,
GRETA further considers that capacity of labour market inspectorates should be strengthened
to combat and reduce labour exploitation.43 Thus GRETA acknowledges that an effective antitrafficking strategy has to include a wide range of governmental techniques to influence the
labour market. Nevertheless, the terms of the Anti-Trafficking convention means that criminal
law enforcement necessarily occupies a central place in GRETA’s strategy.
In contrast to the judicial endorsement accorded to GRETA, the USA has unilaterally taken it
upon itself to act as ‘global sheriff’44 through the publication of annual reports by the State
37
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Department on the anti-trafficking efforts, or lack thereof, of almost every country in the world.
Its annual Trafficking in Persons Reports are ‘a prime example of the use of benchmarking as
an exercise in statecraft that seeks to compel global action in accordance with the expectations
and agenda of the US government’.45 They assign countries to four tiers (numbered 1-3 with
the addition of a ‘Tier 2 watch list’).46 Those in tier 3, found to be neither complying nor
making significant efforts to comply with the standards set out in the US Trafficking Victims
Protection Act, face financial sanctions in the form of exclusion from US aid, and US
opposition to aid being granted by international bodies such as the IMF. Countries currently on
Tier 3 include some whose regimes regularly attract US hostility, such as Venezuela, Cuba and
Iran, along with some less obvious countries such as Papua New Guinea and the Gambia.
Although the US unilateral mechanism has been criticised 47 the Reports have played an
important role in reinforcing the core provisions of the UN Trafficking Protocol. The Reports
also address some additional important issues such as public sector corruption that directly
impact on how trafficking happens and how it is responded to.48 In numerous countries they
identify both significant problems of official complicity or involvement in trafficking and
inadequate or non-existent attempts by the governments concerned to investigate and prosecute
such activities. In the 2021 report, 105 countries out of 188 are described in these terms, ranging
from Russia to the tiny Pacific island nation of Palau. Four are EU member states: Bulgaria,
Cyprus, Greece and Romania. The evidence for these accusations comes largely from unnamed
civil society sources in the countries concerned.49 In relation to human trafficking, the US State
Department has largely taken on the role which Article 32 of the UNTOC allocated to the
‘Conference of the Parties’ that was ‘to promote and review the implementation of this
Convention’. It was not until October 201850, nearly two decades after entry into force that the
Conference of the Parties (COP) to the UNTOC finally agreed on the creation of a Review
Mechanism. The review mechanism consists largely of desk-based peer review by governments
of information provided by governments, the results of which will not be published without the
consent of the government under examination.51 A Pilot Review Program was conducted by
the UNODC to test methods of implementation. Less than thirty state parties participated and
overall they were unable to agree on a final review mechanism. However, the COP has
established some working groups and intergovernmental meetings including a ‘Working Group
in Trafficking in Persons’ for strengthening the implementation of the UNTOC Trafficking
Protocol.52
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The Guiding Principles of the Review Mechanism expressly state that it will ‘[n]ot produce
any form of ranking’ and is to be is to be ‘non-punitive’. 53 Rather than using rankings as
disciplinary measures, the review mechanism aims at encouraging and assisting states to
conform to international norms. At the end of the review process the reviewing state and the
state under review are to agree a ‘list of observations, gaps, challenges, best practices,
suggestions and, when necessary, technical assistance needs’.54 This will remain confidential
(unless the state under review decides otherwise), with only the state’s responses to the initial
self-assessment questionnaire being made available to other States Parties (not to the public).
States are encouraged, but not obliged, to share with the Conference of the Parties the progress
they have made in following up these lists.55 In short, the Guidelines bend over backwards to
reassure states that they will be subject to the softest possible form of soft law, with a minimal
degree of transparency or coercive power. 56 These facts lend some support to Rose’s
suggestion that one reason for the prolonged resistance of many states to establishing an
effective review mechanism under UNTOC, and in particular their resistance to civil society
involvement in the process, is a desire to avoid exposure of their involvement in state-organised
crime.57
What these mechanisms of transnational governance cannot do is to produce authoritative,
binding interpretations of the obligations placed on states by the Conventions. Disagreements
about the meaning of legal obligations can therefore persist without any prospect of
authoritative resolution. These divergent interpretations can reveal significant political and
ideological differences between states. For example, the 2021 report from the US State
Department complains that ‘Inconsistent with international law, the laws in England, Wales,
and Northern Ireland required the element of movement of a victim in the definition of
“trafficking.”’ 58 The supposed inconsistency arises because the USA interprets the word
‘harbouring’ in the Palermo Protocol’s phrase ‘the recruitment, transportation, transfer,
harbouring or receipt of persons’ as covering exploitative practices that take place in a single
location. As Chuang points out, such an interpretation takes little account of the Vienna
Convention on the Law of Treaties which requires the words of a treaty to be interpreted ‘in
their context and in the light of its object and purpose’. The relevant phrase as a whole, the
purpose and structure of the Protocol and the travaux préparatoires all support the view that it
is concerned with migration. 59 As Chuang points out, much more is involved in this
controversy than a technical quibble over the meaning of ‘human trafficking’ or
‘exploitation’. 60 It also reflects a turf war between different bureaux within the State
Department; a conflict between the US and the ILO; and the ideological appeal of broad
definitions of trafficking to anti-prostitution activists and, latterly, labour rights activists as
well.
53
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3. The Politics of TCL and Human Trafficking
As we discussed earlier, the UNTOC identified human trafficking as a transnational crime
which was regarded by political leaders as ‘one of the three ‘evils’ to haunt the globe’ alongside
terrorism and drug trafficking. 61 The narratives 62 around this issue started to inform law
enforcement efforts to control immigration and transnational organised crime but also states
policies and interventions to regulate sex industries, sex workers, bonded labourers, and
undocumented migrants.63 There can be no doubt that TCL has been effective in persuading
states to enact laws criminalising trafficking. According the to the UNODC, ‘As of August
2020, 169 countries among the 181 assessed, have legislation in place that criminalises
trafficking in persons broadly in line with the United Nations Trafficking in Persons
Protocol’.64
As Simmons et al argue, this impressive rate of transnational legal diffusion has been achieved
by ‘framing’ the trafficking issue as one of transnational organised crime, rather than human
rights or labour exploitation.65 The ‘transnational organised crime frame’, depicting ‘traffickers
as a challenge to state authority and societal well-being… can be used to justify action that
empowers various arms of the state, from the police to border-control agents to the military,
while minimally obligating the state to respect individual rights or to protect (often foreign)
victims.’66 This form of organised crime – as one of the priority areas in in the EU cycle on
serious and organised crime – has been also linked to irregular migration which has been seen
as one of the major challenges for the UE internal security. It has closely interlinked with the
EU Strategy to Tackle Organised Crime 2021-2025.67 It has further figured as one of the main
areas of cooperation prominently in the Budapest Process of discussions on irregular migration
between the EU and various Asian states.68
The framing of issues of labour, migration and sex work in terms of the exploitation of innocent
victims by organized crime (rather than wider and more complex problems of economic and
gender relations) is itself arguably a major function of transnational criminalization. Like
criminal law in general, TCL does not simply respond to moral concerns but helps to construct,
reinforce and dramatize moral categories. 69 The emotionally-charged categories of human
trafficking and modern slavery, in particular, provide valuable resources for politicians seeking
to define complex social problems as struggles between good and evil. To take two recent
61
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examples from the UK, Home Secretary Priti Patel ‘has accused Labour of siding with people
traffickers by blocking new immigration laws.’70 And thanks to a legal definition that allows
young drug ‘mules’ to be classed as victims of human trafficking, Boris Johnson can sell the
government’s new strategy and drugs as bringing hope to the ‘vulnerable victims of the vile
county lines gangs, dragged into the world of organised crime from as young as seven’.71
International relations scholars have also highlighted the importance of criminal justice
concerns as a tool of foreign policy. According to Andreas and Nadelmann, ‘international
crime control is one of the most important – and one of the most overlooked – dimensions of
US hegemony in global politics….Globalization and Americanization increasingly mean the
same thing in this domain.’72 As Wylie argues, however, ‘the bleak calculation of interests or
exercise of hegemony seem too parsimonious an explanation’ of the energy successive US
administrations have devoted to anti-trafficking activism.73 In the period leading up to and
following the signing of the Human Trafficking Protocol, anti-trafficking laws and activities in
the United States were shaped by a focus on sex trafficking with a view of the abolition of
prostitution, as part of a wider ‘war’ or organized crime. The Clinton administration’s
International Crime Control Strategy74 in the late 1990s grouped the ‘acquisition and sale of
weapons of mass destruction, transfer of sensitive American technology to rogue foreign states
[and] trade in banned or dangerous substances’ together with ‘trafficking in women and
children’ as ‘dangerous activities’ posing ‘a grave threat to the security, stability, values and
other interests of the entire world community of which the United States is a leading member.’75
The preamble and art. 2 of the Palermo Protocol specifically highlight the trafficking of women
and children, and the negotiations leading to its signing witnessed intensive lobbying by rival
coalitions of feminist groups with opposing views of sex work.76
This ‘securitization’ of sex trafficking has been linked to a wider securitization of migration: a
concern that ‘the more open our borders are, the more freely people can travel… the more
vulnerable we are to people who would seek to undermine the very fabric of civilized life’.77
Beyond this instrumental concern with diverting unwanted migrants and criminal enterprises,
the criminalization of trafficking has contributed to a ‘securitisation’ of public discourse around
migration and policing – a growing tendency to frame social problems as threats demanding a
coercive response. 78 Gregoriou and Ras’s analysis of British press coverage of trafficking
found that metaphors of a ‘spreading unwanted substance’ were pervasive: trafficking is
‘“epidemic”, “widespread”, or “rampant”. What spreads seems to be both the victims and the
perpetrators of this crime; there is an “influx” of those prone to trafficking “‘pour[ing]” into
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the UK,’79 Numerous analyses of media coverage confirm that they focus on ‘ideal victims’ –
young, naive women, brutally coerced into prostitution, or innocent children80 – while adult
male victims of labour trafficking are more likely to be defined as illegal, smuggled economic
migrants.81 Kempadoo and Sharma claim that through such a ‘securitarian paradigm’, states
actively promote a false image of human trafficking and illegal migration in order to ‘draw
attention away from the dependence of big capital on the cheap and malleable workers that
populate the unregulated and unprotected labour market’.82
The relationship between human trafficking, sex work and forced labour remains debatable.83
Kotiswaran and Palmer distinguish three phases of anti-trafficking law since the negotiation of
the Palermo Protocol 15 years ago. The first, between 2000 and 2009, was the heyday of ‘sex
work exceptionalism’, in which trafficking tended to be conflated with sex work and all sex
work was seen as incompatible with human dignity.84 As Chuang observed, ‘those trafficked
into non-sex sectors tend to be viewed simply as exploited migrants rather than trafficked
persons; the problem is viewed as one of hiring illegal immigrants, not of abusive labor
conditions.’85 In the second phase, between 2009 and 2014, closer attention was paid to labour
trafficking which rendered visible the competing frames of ‘modern slavery’ and ‘forced
labour’. This can be seen in the International Organization of Migration’s data on ‘identified
victims’ of trafficking over this period, which (in contrast to prosecution statistics) show labour
trafficking overtaking sex trafficking to become the predominant form of known offending.86
The third phase from 2014, saw legal interventions framed in terms of slavery and forced
labour, including the Modern Slavery Act 2015. 87 The International Labour Organisation
(ILO), on the other hand, through its 2005 report A Global Alliance against Forced Labour88
argued for an expansive understanding of trafficking to include both sexual and labour
exploitation. The ILO initiated internal dialogue and reoriented institutional priorities by
setting up the Special Program Against Forced Labour.
As Simmons et al argue, human trafficking can be ‘framed’ not only by security concerns but
also in terms of human rights. The increased prominence of human rights in the 1970s and
1980s ‘stimulated awareness of human trafficking and encouraged the view that trafficked
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persons are not simply “vulnerables” to be protected, but individuals with agency who must be
respected’.89 As we have noted, the role of the ECtHR and GRETA in overseeing European
anti-trafficking policy has tended to lend relatively greater prominence to human rights. As the
ECtHR put it in Rantsev v Cyprus, by treating ‘human beings as commodities’, human
trafficking ‘threatens the human dignity and fundamental freedoms of its victims and cannot
be considered compatible with a democratic society and the values expounded in the
Convention.’90
The demand for cheap labour has facilitated cross border labour migration. However, we can
see such ‘securitisation’ again in relation to criminalisation of migration 91 where tightened
immigration laws and policies have increased the vulnerabilities of some labour migrants to
exploitation and abuse.92 This securitization in the name of protecting states from transnational
criminality has, in fact, extended the reach of the state and as James Hathaway put it ‘the focus
of the transnational effort against human trafficking on the prevention of cross-border
movements created a legal slippery slope …’.93 Using criminal law to control immigration –
through linking migration to organised crime – has shown limited impact on preventing the
irregular entry to transit or destination countries and furthermore, it provided limited safeguards
for vulnerable labour migrants94 where they are exposed to conditions of severe exploitation
by means of coercion, fraud, deception or force.
The success of TCL in getting anti-trafficking laws enacted around the world has not been
matched by a level of prosecutions remotely commensurate with the perceived scale of the
problems the law is meant to tackle. Any notion that human trafficking or modern slavery could
be precisely quantified is illusory, because the varying degrees of agency exercised by putative
victims make the application of legal definitions of trafficking a difficult interpretative problem
that can only be approached on a case-by-case basis. 95 The estimates published by the
International Labour Organisation (ILO) and the Walk Free Foundation, extrapolated from a
survey of over 17,000 households in 48 countries, can nevertheless convey an idea of the scale
of the phenomena that could be categorized as modern slavery. They estimate that 40.3 million
people are in modern slavery, including 24.9 million in forced labour and 15.4 million in forced
marriage. Out of the 24.9 million people trapped in forced labour, 16 million people
experienced non-sexual exploitation by the private sector such as domestic work, construction
or agriculture; 4.8 million persons in forced sexual exploitation, and 4 million persons in forced
labour imposed by state authorities.96 According to the latest US State Department Report, in
2020 there were 9,876 prosecutions for some form of human trafficking; they were
predominantly for prostitution-related offences, with only 1115 being for labour trafficking.
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Labour trafficking cases did, however, account for nearly quarter of identified victims – 14,448
out of 109,216. There were only 5,271 convictions for human trafficking worldwide. 97
Aronowitz suggests that the low numbers may indicate that trafficking is prosecuted under
other legislation or may reflect problems in reporting or recording offenses.98 There is nothing
to suggest, however, that criminal prosecutions contribute more than marginally to combatting
forced labour.
It is hard to escape the conclusion that the ‘war on trafficking’ based on criminal prosecution
and tighter border controls has failed by its own standards. This raises the question of whether
an alternative strategy of control, centred on labour law rather than criminalisation, would be
more effective.

4. Transnational Labour Law
Criminal law and labour law have sometimes been viewed as completing ‘paradigms’ in
relation to human trafficking and forced labour. According to Kotiswaran, ‘The criminal law
paradigm views trafficking as an exceptional aberration to otherwise normal circuits of
commerce and exchange in a globalised world, thus warranting the use of the heavy, corrective
hand of the criminal law.’99 In contrast, in the labour paradigm extolled by Hila Shamir, ‘the
difference between exploitation of workers and trafficking is a matter of degree and not kind.
All forms of labor entail some degree of human commodification; forced labor and trafficking
are perhaps its most extreme manifestations.’100 The labour approach therefore focusses on
reducing levels of exploitation, through labour market regulation, improving the legal position
of migrant workers, and defending unionisation and collective action. Situating slavery,
servitude and trafficking as lying on a continuum with less overtly coercive forms of
exploitation, Shamir argues that measures which improve conditions at the less coercive end
of the spectrum are also the most effective way to tackle extreme forms of coercion.
Shamir’s approach has some common ground with a recent joint report by the ILO, OECD,
International Organisation of Migration and UNICEF. 101 The report calls for the effective
enforcement of both criminal and labour laws while stressing that labour inspectorates, in
particular, are often woefully under-resourced and cannot effectively monitor the informal
economy. While stressing the need for ‘due diligence’ by corporate purchasers of exports that
may have been made by forced or child labour, it also points out that such measures will be of
limited value if they simply displace forced labour from export-oriented to domestic sectors of
the economy. The promotion of ‘decent work’, trades unions, social protection systems and
education are all seen as means of reducing the pressure on the poor to accept extreme forms
of exploitation for themselves and their children. In short, the argument is that specific forms
of labour exploitation will be tackled effectively only in the context of much broader policies
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to address issues of poverty, weak governance, corporate irresponsibility and the lack of
‘decent work’.
This approach is entirely in keeping with Foucault’s ‘governmentality’. Direct prohibition of
exploitation, though still part of the policy mix, is decentred in favour of policies that intervene
in the economy in order to restructure the incentives faced by employers and the poor, and
these interventions are not simply the work of the state but of a range of institutions including
trade unions and schools. To apply the ‘governmentality’ label to this strategy is not, however,
to condemn it. On the contrary, we want to argue that a strategy of this kind is the only one that
can realistically be expected to bring even modest amelioration of the more extreme forms of
human commodification. The legal framework for such a strategy is provided by transnational
labour law (TLL).
Bob Hepple defines TLL as:
hard and soft rules and procedures which apply across national boundaries, that
is in more than one jurisdiction. They may be unilateral, applied by one country
to another without agreement, or bilateral as a matter of treaty between two
countries, or regional by treaty between a number of states within a particular
region of the world, or multilateral such as WTO agreements. These rules may
be directed at states, or corporations or individuals.102
In addition, TLL like many other forms of transnational law cuts across the distinction
between public and private legal ordering. The ILO conventions or other international
standards103 may be implemented through commercial or employment contracts, collective
agreements, international trade agreements, ‘soft law’ guidance from various bodies, or
corporate ‘due diligence’ policies which employees are contractually obliged to implement.
Some scholars, such as Adelle Blackett, go further and regard the informal ‘living law of
the workplace’ as part of the fabric of labour law which international standards seek to
influence.104 What Blackett calls ‘living law’ could be described in Foucauldian terms as
disciplinary power, with its control over the bodies of workers, its ‘small-scale legal
systems and parallel judges’ operating largely beyond the purview of formal legal
regulation.105 In Marx’s terms it is the ‘hidden abode of production’, far removed from the
market-place where capitalists and workers agree contracts ‘of their own free will’.106
To describe the inclusion of private legal ordering within the concept of transnational law
as a ‘paradigm shift in legal theory’107 seems something of an exaggeration when we recall
how central to Hart’s paradigm is the legal recognition of rights and duties created by
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private transactions.108 What transnational law adds to this picture is that besides the rules
by which domestic legal systems confer legal recognition on employment contracts, there
are standards within international law by which such contracts and their implementation
can be appraised. These standards can be found in international rulings, or
recommendations and conclusions by the ILO Conference Committee on the Application
of Standards (CAS)109, or mandatory corporate due diligence rules110. Such standards can
also be a source of normative pressure on states to change the rules by which private
contractual arrangements are recognised and regulated.
This collection of rules and standards comprises a transnational legal order in Halliday and
Shaffer’s sense of ‘a collection of formalized legal norms and associated organizations and
actors that authoritatively order the understanding and practice of law across national
jurisdictions’.111 The decentralised character of TLL reflects wider changes in the nature
of international legal rules:112 the shift from ‘government’ to ‘governance’ or from ‘hard’
to ‘soft’ law,113 with an increasing emphasis on the involvement of non-state actors and
regulatory networks.
TLL does, however, possess a central, formal standard-setting body in the ILO, an organisation
whose procedures are based on tripartism, that is a search for consensus among representatives
of workers, employers and governments. The ILO’s first Director, Albert Thomas, described it
as ‘a car in which workers acted as the engine, governments as the wheel, and employers as
the brakes.’ 114 The tripartite principle is reflected in the ‘very sophisticated enforcement
system’ devised in 1919 and modified in 1946. 115 The system is one of investigation and
recommendation rather than coercive enforcement. The Governing Body, for example, can
appoint an independent commission of inquiry to consider a complaint made by a worker or
employer delegate or co-parties of a particular Convention (such as the Forced Labour
Convention). The Commission can report its findings and recommendations. If a government
disagrees with the recommendations then the issue can (in theory) be brought before the
International Court of Justice (ICJ) for a final decision. 116 The tripartite constituents can,
though they virtually never do, bring any question or dispute relating to the interpretation of
Conventions before the ICJ.117
Thus in contrast to TCL, TLL does possess a formal adjudicatory mechanism but hardly ever
uses it, reflecting a choice made early in the ILO’s history to rely on voluntary cooperation and
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the pressure of public opinion rather than formal enforcement.118 Under the ILO Constitution,
art. 37, only the International Court of Justice is competent to make definitive interpretations
of any of the Conventions – but it has done so only in one case in 1932.119 The ILO is also
empowered by art 37(2) to set up an internal tribunal to resolve interpretive disputes, but it has
never used this power. The ILO’s Governing Body decided in January 2020 to hold informal
consultations to address legal certainty and interpretation of the international labour
Conventions under article 37 of the ILO Constitution for the operation of an independent
body.120 So far, the ILO remains reliant on the work of a combination of supervisory bodies,
which combine expert examinations of national practice with political decision-making within
the ILO’s distinctive tripartite structures.121
The Committee of Experts on Application of Conventions (CEACR) examines government
reports as well as comments from employer and worker organisation. It is made up of lawyers
and its examination is mainly about questions and concerns regarding a country’s compliance
with the law. 122 The observations made by CEACR are examined by the Conference
Committee on the Application of Standards (CAS) which is a ‘political body’ with
representatives from governments, workers and employers. 123 The CAS selects a list of 25
countries which CEACR had concerns of non-compliance and these countries appear to be
publicly criticised and defend or explain their implementation efforts at the International
Labour Conference.124 The shortlisting is done by the employers’ and the workers’ group in
the CAS but states do not participate in the shortlisting process.125
Shortlisting is in effect a ‘naming and shaming process’ and member states have frequent
recourse to shaming to bring other members into line.126 In addition to the potential economic
consequences mentioned above, reputational cost is another aspect of naming and shaming as
an enforcement strategy.127 Although naming by CEACR and shaming by CAS has been seen
as a sanctioning mechanism, the ILO can also offer technical assistance in order to ‘help
countries address problems in legislation and practice to bring them into line with the
obligations under ratified instruments’.128 In essence, these are complementarity mechanisms
and they have the ability to mutually constitute transnational legal order.129
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The ILO’s procedures, even though they involve ‘expert’ fact-finding rather than a court, do
incorporate central features of adjudication, in the sense that a decision-maker reaches a
judgment on questions of fact and law following an exchange of arguments and proofs between
parties.130 In addition, the supervisory bodies can draw on the case law of the ECHR and InterAmerican Court of Human Rights, particularly in relation to the concept of forced labour.131
The ILO’s transnational function has also extended by providing technical assistance first in
Eastern Europe and then in Asia, North Africa and Latin American.132 Louis claims that the
ILO’s technical cooperation expertise can be more effective to improve global labour
conditions rather than its legally-binding standards setting procedures 133 to improve global
labour conditions.
The area of forced labour is one in which the ILO is able to take relatively firm action. The
Forced Labour Convention of1930 (No. 29) alongside the related Abolition of Forced Labour
Convention, 1957 (No. 105) is one of the ‘core conventions’ with which states face strong
pressures to comply. The labour standards have found their way into trade agreement clauses
and non-compliance can have significant economic consequences. The European Union (EU)
and the United States, for example, have condemned several countries for their violations and
threatened them to suspend their preferential trade agreements.134 A recent study showed that
ninety-nine countries initiated labour reforms between 2007-2017 due to the World Bank doing
business labour indicators.135 At transnational level, labour protection and labour standards
have been influenced also by Foreign Trade Agreements (FTAs) where they can set some goals
to trade and investment.136 One reason why states are willing to support the enforcement of the
Forced Labour Convention is that it is considerably less controversial than some other core
conventions, in particular those on freedom of association and non-discrimination. In recent
years, forced labour has figured prominently in the ILO’s campaigns for ‘social justice’ and
‘decent work’. The next section presents one recent example of the ILO’s work in this area.

5. A case study: Forced Labour in Qatar
In her critique of ‘modern slavery’ discourse, Julia O’Connell Davidson argues that the
dominant, criminal law-infused discourse of trafficking, with its emphasis on extremes of
suffering and wicked individual perpetrators, depoliticises the issue of severe labour
exploitation. Severely exploited migrant workers are not necessarily people who have been
deceived, coerced, or smuggled across borders. Many are legal migrants who accept extremely
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harsh working conditions because they offer a way out of the impoverished conditions in their
countries of origin.137
To illustrate how TLL may provide a more effective means than TCL of challenging this sort
of exploitation, we focus on one of the examples mentioned by O’Connell Davidson, that of
mostly Indian and Nepali construction workers in Qatar. The harsh conditions under which
they work often on projects connected with the 2022 World Cup, have left to hundreds of
deaths.138 A study in the journal Cardiology found that two to three Nepali migrant workers
died in Qatar every week between 2009 and 2017 and the correlation between death rates and
temperatures indicated that many of the 571 deaths attributed to cardiovascular disease were
due to severe heat-stroke, which could have been prevented by effective heat protection.139
One of the main ways in which states seek to ensure that admittance onto their territory will
not allow temporary migrant workers to claim or enjoy the freedoms that accrue to citizens is
by ensuring that their immigration status attaches them to the employer that sponsors them. In
the majority of the Gulf Cooperation Council states this system is called kafala.140 It imposes
heavy restrictions on migrant workers – such as not being able to move between employers or
leave the country without the kafeel’s (sponsor’s) approval – while it gives extensive power to
the employers.141 Systems of this kind are by no means confined to the Middle East and ‘guest
worker’ schemes which restrict migrant workers’ rights are common to many countries,
including the UK regime for overseas domestic workers.142 As O’Connell Davidson argues,
the objective of kafala and guest-worker programmes is ‘to allow the temporary migrant
worker’s labour-power to be bought and consumed as a “thing”, without having to
acknowledge that worker as a “person”.’143
Qatar’s migrant worker population has rapidly expanded, with large numbers of Nepalese,
Philippino and Indian construction workers contributing to the country’s preparations to host
the 2022 World Cup. They have been much in the news: an investigation by the Guardian
newspaper, for example, revealed that they were living in overcrowded, filthy hostels, some
had had their passports and other documents confiscated, had not been paid, and had been
denied access to free drinking water in the desert heat.144 Amnesty International also reported
on the migrant workers145 – who were not employed directly on World Cup projects – and
heavily criticised the exploitative practices and particularly problems with kafala system. Trade
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Unions also initiated actions based on transnational solidarity to put pressure on Qatar
government about working circumstances of the migrant workers at construction sites.146
In 2013 the International Trade Union Confederation of Building and Wood Workers
International lodged a representation with the ILO alleging breaches of the Forced Labour
Convention 1930.147 A representation is a less formal procedure than a complaint, and merely
empowers the ILO Governing Body to invite the government concerned to respond.148 The ILO
appointed an ad hoc tripartite committee comprising an employer’s representative from the
UAE, a workers’ representative from Nepal, and a government representative from China. The
committee concluded that the allegations of forced labour were credible. It pointed out that
some workers had agreed to come to Qatar under one contract only to find a new and less
generous one substituted when they arrived (a deceptive practice that raised these cases to the
level of human trafficking);149 that many were in debt to recruitment agencies in their home
countries making it difficult to leave their employment especially as their wages were often
unpaid; and that legal restrictions on changing employment or leaving the country made it
difficult for them to leave their jobs, so that their remaining in employment could not be
considered truly voluntary.150
Interestingly, the Qatari government’s response to the representation relied heavily on its
compliance with transnational criminal law, in particular the criminalisation of trafficking, and
also its system of administrative penalties for employment malpractice. 151 The Committee on
the other hand pointed to the lack of evidence of effective enforcement of the law, arguing that
adequate penalties have an important deterrent effect. 152 They recommended a number of
measures the government needed to take to eradicate forced labour, with technical assistance
from the ILO. The report illustrates both how criminal law can play a complementary role to
labour law, and the risk that criminalisation will be used for cosmetic purposes, endorsing the
international consensus against forced labour and trafficking without actually doing anything
to stop those practices.
In response to this report, several worker delegates to the 2014 International Labour
Conference filed a formal complaint under art 26 of the ILO Constitution. 153 Without
establishing the Commission of Inquiry requested in the complaint, the ILO stepped up
pressure on Qatar, sending a high-level delegation, followed by a report from the CEACR. The
recommendations made by the delegation and the CEACR appear to have been effective in
persuading the Qatar government to go farther with its legal reforms than it was initially
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compared to do, and to cooperate with the ILO’s Office in Doha to comply with the ILO
Fundamental Labour Standards.154
Prior to the launch of a comprehensive 3-year ILO first phase of technical cooperation
programme in Qatar, the ILO closed the complaint.155 Changes in effect from January 2020,
including the abolition of exit permits and the requirement to obtain a ‘no objection certificate’
from the sponsor before changing employers, have been hailed by the ILO as marking ‘the end
of kafala’.156 Two legislative amendments were mainly put forward Labour Act No. 14 of 2004
was amended by the Decree Law No. 18 of 2020, which allows the workers to change
employers during the probation period after giving one month notice in advance.157 Act No. 21
of 2015 Regulating the Entry, Exit, and Residence of Expatriates was amended by the Decree
Law No. 19 of 2020, allowing expatriate workers to change the employer.158 The second phase
of the ILO technical cooperation programmes runs from 2021-2023 – which contributed to the
National vision 2030 for Sustainable Development – and to ensure compliance with ratified
international labour Conventions and gradually achieving fundamental principles and rights at
work in Qatar.159
Rather than rely on ineffective criminal legislation the government introduced changes
designed to ensure that workers would not enter the country on the basis of bogus contracts
drawn up by recruiters.160 Qatar visa centres have been established in six sending countries for
potential workers which eliminates the risk of contract substitution and the workers can
electronically sign their employment contracts. 161 The Secretary General of the ITUC calls
these labour reforms ‘path breaking’.162 These legal reforms did not bring an immediate end to
the exploitative practices of some employers,163 nor did they avert the disastrous consequences
for many migrant workers of the Covid-19 pandemic, which has affected Qatar very
severely.164 Before this tragic setback, however, the ILO had been instrumental in achieving
significant legal reforms, with the potential to lead the way in the region and promote similar
legal changes in countries such as the UAE, Saudi Arabia, Oman and Bahrain.
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5 Conclusion
The two varieties of transnational law considered in this article – TCL and TLL – have certain
features in common. They involve international institutions in setting standards to which
domestic legal systems are expected to conform. Formal mechanisms for adjudicating on the
conformity of national law to international standards are either absent or (as in the case of the
ICJ’s labour law jurisdiction and the ECtHR’s role under ECHR art. 4) very rarely used. This
‘adjudication gap’ is filled by various kinds of expert assessment and ‘benchmarking’ which
provide ostensibly objective measures of how far states are meeting their obligations. Rather
than relying predominantly on sanctions, these mechanisms aim to encourage states and other
actors (corporations, trades unions etc.) to develop policies of their own to meet international
standards. They allow international institutions – and the US State Department – to ‘govern at
a distance’ by a combination of monitoring and advice.
There are, however, important differences between the two systems. One is that within the ILO,
expert assessments are subject to political supervision within the tripartite framework, giving
workers’ representatives as well as employers a voice in the formulation and interpretation of
standards. Another is that the transnational labour regime can use a variety of legal tools,
including for example collective bargaining and international trade agreements, while TCL
depends solely upon criminal law (although actors associated with it, notably GRETA, have
attempted to implement wider strategies against labour exploitation).
Criminal law undoubtedly has a part to play in any strategy to combat forced labour, for two
main reasons. First, some forced labour involves inherently illegal forms of work, such as drug
cultivation or dealing, theft or fraud. Particularly in the UK, forced criminality is a major focus
of anti-trafficking law. In the last quarter of 2019, when for the first time statistics on referrals
to the National Referral Mechanism distinguished between forced criminality and labour
trafficking, it emerged that some 56% of referrals of children and 25% of referrals of adults
involved a suspicion of criminal exploitation, either alone or in combination with one or more
other forms of exploitation.165 Obviously such cases are unlikely to be dealt with by labour
inspectors.
The second reason is that the most serious cases of human trafficking involve very serious
violence, intimidation and/or deception. A system of justice that routinely criminalised lesser
forms of force and fraud but did not criminalise these acts would be failing to treat them with
the seriousness they deserve. It might be objected that this does not explain why we need
separate offences of human trafficking, slavery, servitude and forced labour.166 However, such
offences probably do serve a valuable function in drawing the attention of police and
prosecutors to forms of grave psychological coercion that might otherwise remain hidden, for
example in domestic servitude cases.167 In this respect TCL reinforces the duty of states to
undertake effective investigations of breaches of fundamental human rights.
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While recognising that prosecution and penal power have a part to play in combatting human
trafficking, 168 we have argued that transnational criminal law should be ‘decentred’ 169 in
favour of an approach more focussed on international labour standards and the underlying
causes of extreme labour exploitation. Given the increase of vulnerabilities in a transborder
labour market setting, transnational social dialogue and a shift towards a labour rights approach
may be capable of pursuing an international commitment to fundamental labour rights while
also providing national regulatory frames for labour protection.
To view transnational law and policy against severe labour exploitation from a criminal law
perspective gives criminal law a centrality it does not deserve. The securitarian paradigm’ of
human trafficking has promoted false image of human trafficking and illegal migration in order
to ‘draw attention away from the dependence of big capital on the cheap and malleable workers
that populate the unregulated and unprotected labour market’. 170 Although TLL’s
commitments to tripartism and compromise do not make it a vehicle for radical social change,
it at least keeps the bigger picture in sight and affords the hope of modest progress towards
social justice.
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