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1. About this guide 

This guide has been specifically designed for local enforcement agents who have a daily 

interaction with anti-social behaviour (ASB) and are responsible for the implementation of the 

relevant tools and powers. The purpose of this guide is twofold.1 First, it provides an overview 

of the statutory powers available to both local enforcement agents and victims of ASB.2 

Second, it aims to assist local enforcement agents with the implementation of these measures.3  

The information presented in this guide was collated as part of a two-year empirical study 

conducted with local enforcement agents in two counties in England regarding the 

implementation of the ASB tools and powers, primarily of the new injunction. 4 Based on the 

findings of this study, a number of principles which can prevent the potential misuse of these 

measures were identified. The successful incorporation of these principles into existing ASB 

policies can clarify further the scope of the law in this area and facilitate its consistent 

implementation across England and Wales. 

 

2. Acknowledgements 

The authors are grateful to those who participated in the two-year empirical study and those 

who attended a workshop in March 2018 at the University of Sussex which laid the foundations 

for this project. The authors would like to thank Michele Wilkinson for her contribution to this 

project and Lucy Finchett-Maddock, Mark Walters and Peter Wileman for their helpful 

comments on an earlier draft of this guide. Moreover, the authors are grateful to the ESRC’s 

Impact Acceleration Fund for funding this project.

 
 Corresponding author: Stavros Demetriou (s.demetriou@sussex.ac.uk). 
1 This guide is correct as of February 18th 2019.  
2 The term ‘local enforcement agents’ refers to police officers (including PSPOs), ASB officers working within 

local Community Safety Units and housing associations who are responsible for the implementation of the ASB 

tools and powers at a local level.   
3 Note, it is not intended for this guide to replace the Home Office’s guidelines to local enforcement agents 

regarding the implementation of the ASB tools and powers. Instead, it aims to complement existing guidelines 

with both case law and empirical data on the implementation of these measures. See: Home Office, Anti-social 

Behaviour, Crime and Policing Act 2014: Reform of Anti-social Behaviour Powers – Statutory Guidance for 

Frontline Professionals (Home Office, 2017). 
4 For more on this study see: S. Demetriou, ‘From the ASBO to the injunction: A Qualitative Review of the Anti-

social behaviour Legislation post-2014’ (2019) Public Law 342. 
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3. Introduction 

ASB is a unique social phenomenon that comes in many different forms whilst its impact and 

severity can vary considerably from one area to another.5 ASB is an umbrella term that is often 

used to describe, amongst other things, ‘crime, disorder and nuisance’ behaviour.6 

ASB affects communities across England and Wales.7 Although at first sight many 

isolated incidents of ASB appear to be trivial, and can even be deemed by some individuals as  

part of their everyday human interaction, cases such as that of Fiona Pilkington clearly suggest 

that its cumulative effect on victims and their families can be devastating.8 This is one of the 

main reasons why the law in this area pays particular attention to ‘the impact that [someone’s] 

behaviour is having, or is likely to have, on victims and communities’.9    

Due to the fact that ASB ‘is a fundamentally local issue, one that looks and feels 

different in every area’, 10 Parliament opted for a flexible legal framework that affords a 

significant magnitude of discretion to local enforcement agents regarding both the scope of the 

law in this area and its implementation at a local level. This is further evident by the fact that 

Parliament took a conscious decision not to provide a universally applicable definition of ASB, 

i.e. a definition that would apply to every tool and power included in the Anti-social Behaviour, 

Crime and Policing Act 2014. Instead, specific reference is made to the kinds of behaviour that 

should fall within the scope of each tool and power. In theory, the broad and ambiguous scope 

of the ASB legal framework enables local enforcement agents to address certain kinds of 

behaviour that have or are likely to have a negative impact on their community. 

Although the law appears to provide local enforcement agents with the necessary 

flexibility needed to address ASB swiftly and effectively, its broad and ambiguous drafting can 

result in its inconsistent implementation across England and Wales.  For instance, in certain 

 
5 Home Office, Putting Victims First: More Effective Responses to Anti-Social Behaviour (Home Office, 2012), 

p.3. 
6 Home Office, More Effective Responses to Anti-Social Behaviour (Home Office, 2011), p.8. 
7 In the year ending March 2018, more than 1.5 million incidents of ASB have been recorded by the police. See: 

Office for National Statistics, Crime in England and Wales: Year ending March 2018 (ONS, 2018) Figure F1 

available at 

https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/bulletins/crimeinenglandandwales/yea

rendingmarch2018.  
8 Fiona Pilkington and her family have been subjected to prolonged ASB. Despite the numerous complaints made 

to the police, they have not been identified as vulnerable individuals and their neighbourhood as an ASB hotspot. 

For more on this case see: Independent Police Complaints Commission, IPCC report into the contact between 

Fiona Pilkington and Leicestershire Constabulary 2004 – 2007 (IPCC, 2009). 
9 Home Office, n.3 above, p.2. 
10 Home Office, n. 5 above, p.3. 

https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/bulletins/crimeinenglandandwales/yearendingmarch2018
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/bulletins/crimeinenglandandwales/yearendingmarch2018
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parts of the country a particular kind of behaviour might be regarded as anti-social whereas in 

others it might go unnoticed.11 This cannot only cause ambiguities as to the true boundaries of 

the ASB legislation, but it can result in the unjustifiable regulation of otherwise innocent 

behaviour, i.e. behaviour that does not have a negative impact on other people’s quality of life. 

Most importantly, it seems possible for the ASB tools and powers (at least as the law appears 

on the statute book) to be used as a means of targeting specific social groups, such as young or 

homeless people.12 

The importance of the abovementioned concerns raised about the potential misuse of 

the ASB legislation is heightened by the impact that the implementation of these measures can 

have on those against whom they are used. Although the prime objective of these measures is 

to prevent ASB and low-level criminality (rather than to punish people for their behaviour), 

the restrictions imposed on the perpetrators’ liberty can be quite severe. Through the imposition 

of an injunction, for instance, perpetrators might be prohibited from associating with specific 

individuals and excluded from certain parts of the town.13 As pointed out by some legal 

commentators, the restrictions imposed on the liberty of those against whom these measures 

are used can sometimes be so severe as to amount to a form of punishment in their own right.14 

Consequently, local enforcement agents and the courts should utilise these measures with 

caution ensuring that:  

1. they are used only to address behaviour that has been evidenced as negatively 

impacting upon other people’s quality of life; and 

2. that the restrictions imposed on perpetrators’ liberty can be justified as being 

are necessary and proportionate to the risk posed by them. 

 
11 See: S. Kingston and T. Thomas, ‘The Anti-social Behaviour, Crime and Policing Act 2014: Implications for 

Sex Workers and their Clients’ (2017) Policing and Society Vol.27(5) 465. 
12 S. Demetriou, n 4 above. 
13 See 5.1.5. 
14 A. Duff and S. Marshall, ‘How Offensive Can You Get?’ in A. von Hirsch and A. Simester (eds.) Incivilities: 

Regulating Offensive Behaviour (Oxford: Hart Publishing, 2006), p.80. 
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4. Principles underpinning implementation  

Before scrutinising the various tools and powers available to local enforcement agents when 

dealing with incidents of ASB, it is important to discuss some of the principles that should 

underpin the implementation of these measures. These principles formed the basis upon which 

this guide has been structured.  Consequently, the analysis of the ASB tools and powers should 

be read in tandem with these principles. 

 

4.1 Focus on behaviour that is truly problematic 

Both the drafting of the 2014 Act, e.g. the way the law defines the various types of ASB, and 

the introduction of measures like the Community Trigger seek to deliver on the Government’s 

promise for a more-victim oriented approach to ASB. As part of this shift to a more victim-

oriented approach, local enforcement agents are invited to pay particular attention to the impact 

that the ASB in question has on those affected by it.15 This does not only enable local 

enforcement agents to assess more accurately the cumulative effect of the perpetrator’s 

behaviour on those subjected to it, but it also allows victims’ voices to be heard minimising the 

possibility of cases similar to the one of Fiona Pilkington.  

 Notwithstanding the Government’s promises and the apparent need to protect those 

subjected to this kind of behaviour, it should be borne in mind that a victim-oriented approach 

to ASB is not a panacea.16 Focusing solely on the impact (or likely impact) of someone’s 

behaviour on others and/or on the victims’ views, can result in the unjustifiable regulation of 

certain kinds of behaviour which are not truly anti-social. The importance of this is heightened 

by the potential impact that the use of the ASB tools and powers can have on those subjected 

to them. Consequently, local enforcement agents need to strike a fair balance between the 

interests/views of those affected by ASB and the rights/interests of the perpetrators ensuring 

that the use of the relevant tools and powers is reserved for behaviour which is really ‘impactful 

and … persistent’.17   

 

 
15 Home Office, n.3 above, p.2. 
16 M. Duggan and V. Heap, Administrating Victimisation: The Politics of Anti-Social Behaviour and Hate Crime 

Policy (Hampshire: Palgrave Macmillan, 2014), p.34. 
17 S. Demetriou, n.4 above. 
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4.2 Focus on the underlying causes 

Evidence suggests that on many occasions ASB is the direct result of a number of social 

problems, such as drug misuse, which often lead to a vicious cycle of ASB and criminality.18 

In other words, certain individuals behave in an anti-social manner not simply by choice, but 

due to some other deep-seated problems/issues they are facing. On this view, a purely 

enforcement led approach, i.e. one that focuses only on restricting the perpetrator’s liberty, is 

unlikely to permanently address the ASB in question. Instead, it might simply result in the 

‘displacement of crime’ and ASB elsewhere.19 For this reason, a holistic approach to ASB is 

needed through which the perpetrators will be offered the necessary support needed in order to 

address the underlying causes of their behaviour, such as access to alcohol-rehabilitation 

treatment. 

  

4.3 Internal and external review procedures 

Data collected from a two-year study conducted with local enforcement agents suggests that 

one of the main factors that prevented the potential misuse of the ASB measures and facilitated 

the adoption of a more social care driven approach was the presence of both internal and 

external review procedures.20 As far as internal review procedures are concerned, evidence 

from this study suggests that important decisions, e.g. whether formal legal action should be 

taken against the perpetrator, go through several layers of review.  

As far as external review procedures are concerned, evidence from the abovementioned 

study clearly suggests that high-risk cases were discussed during regular multi-agency 

meetings. These meetings enabled local enforcement agents to examine incidents of ASB from 

various perspectives bringing together their different sets of skills and expertise.21 This did not 

only allow them to identify the potential causes of the perpetrator’s behaviour, but also to agree 

on how these can best be addressed. It was evident that this multi-agency approach was not 

limited to mere information sharing agreements. Instead, it extended to policy planning and 

decision making as well.   

Although the formulation of internal and external review procedures requires additional 

resources and can cause delays, their benefits cannot be overlooked. First, the presence of these 

 
18 S. Demetriou, ‘Actuarial Justice? Addressing Anti-social Behaviour at a Local Level’ (Forthcoming). 
19 R. Matthews and others, Assessing the Use and Impact of Anti-Social Behaviour Orders (Bristol: The Policy 

Press, 2007), p.4. 
20 S. Demetriou, n.18 above. 
21 S. Demetriou, n.18 above. 
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review mechanisms can facilitate the consistent implementation of the ASB measures at a local 

level. Secondly, these review mechanisms can promote professional accountability. Finally, 

they can lead to a more effective management of the resources available to local enforcement 

agents. For these reasons, it is imperative for every institution dealing with ASB to formulate 

mechanisms through which the procedure followed and/or any important action taken can be 

validated both internally and externally. 

 

4.4 Contemplating the impact of enforcement 

The primary objective of the law in this area is to address and/or prevent a range of behaviour 

that has a detrimental impact on people’s quality of life.22  To this end, the law allows for the 

imposition of both positive requirements and prohibitions on those who behave or are likely to 

behave in an anti-social manner, such as geographical exclusions.23 The law also enables local 

enforcement agents to tailor these requirements (both their nature and severity) according to 

the merits of each case.24 Local enforcement agents, however, need to be mindful of how the 

implementation of the ASB tools and powers can affect those against whom these are used. 

The reason for this is fourfold: 

1. The law aims to prevent further ASB rather than punishing people for their behaviour;25 

2. As a line of cases suggests, courts will only allow for the imposition of requirements 

that are deemed necessary and proportionate to the risk posed by the perpetrator;26 

3. Section 1(5) explicitly states that the positive and/or negative requirements imposed 

should not interfere with the perpetrator’s education, employment and access to 

services; 

4. By reflecting on the potential implication of enforcement, local enforcement agents can 

move towards an approach which takes into consideration the underlying causes of the 

ASB rather than the adoption of a more punitive response.

 
22 Home Office, n.5 above, p.3. 
23 See, for example, 5.1.5. 
24  When applying to court for the issue of an injunction, local enforcement agents need to provide a list of 

requirements that can assist in the prevention of further ASB. Ultimately though it is for the court to decide 

whether a specific requirement (either positive or negative) is to be imposed on the perpetrator. 
25 A. Ashworth and L. Zedner, ‘Preventive Orders: A Problem of Undercriminalisation?’ in A. Duff and others 

(eds.) The Boundaries of the Criminal Law (Oxford: Oxford University Press, 2010), p.62. 
26 See 5.1.5. 
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5. The law on anti-social behaviour in England and Wales 

The 2014 Act is the main statutory instrument available to local enforcement agents when 

dealing with ASB.27 While the 2014 Act repealed and replaced some of the old tools and 

powers available to local enforcement agents, such as the Anti-social Behaviour Order 

(ASBO),28 it also introduced an array of new measures, such as the Community Trigger and 

the Community Remedy. According to the then Conservative-Liberal Democrat coalition 

government, the 2014 Act sought: 

1. The introduction of a more flexible and efficient legal framework that would enable 

local enforcement agents to deal with ASB swiftly and effectively; and 

2. The adoption of a more victim-oriented approach, which would ensure that incidents 

of ASB are taken seriously by the authorities and that the victims’ voices are heard.29 

 

5.1 The injunction: Part 1 of the 2014 Act 

Under Part 1 of the 2014 Act, a new civil injunction was introduced. The Part 1 injunction is 

the result of the consolidation of a number of tools and powers, such as the ASBO and the ASB 

injunction, into a single multi-purpose instrument.30  As explained by the Home Office in its 

recently revised guidelines to local enforcement agents, the main purpose of this new injunction 

is ‘to stop or prevent individuals engaging in anti-social behaviour quickly, nipping problems 

in the bud before they escalate’.31  

 

5.1.1 What constitutes anti-social behaviour? 

ASB is currently defined under section 2 of the 2014 Act. Section 2(1) provides that there are 

three types of ASB: 

 
27 On many occasions there is an overlap between ASB and criminality, i.e. certain kinds of behaviour that might 

be regarded as anti-social can also fall within the ambit of the criminal law. In those cases, local enforcement 

agents (in this case the police) can also make use of the criminal law, e.g. certain offences under the Public Order 

Act 1986. See: S.Demetriou, n.4 above. 
28 The ASBO was introduced under section 1 of the Crime and Disorder Act 1998. This was the first major 

legislative attempt to address ASB as a specific social phenomenon which extended beyond a housing-related 

context. 
29 See: Home Office, n.5 above, p.1; Home Office, n.3 above, pp. 1-2. 
30 House of Commons, Anti-social Behaviour, Crime and Policing Act 2014: Explanatory Notes (House of 

Commons, 2013) HL Bill 52, para. 8. 
31 Home Office, n.3 above, p.20. 
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1. ‘conduct that has caused, or is likely to cause, harassment, alarm or distress to any 

person; 

2. conduct capable of causing nuisance or annoyance to a person in relation to that 

person's occupation of residential premises; or 

3. conduct capable of causing housing-related nuisance or annoyance to any person’. 

Upon closer scrutiny of all three types of ASB, it is evident that the main focus of ASB’s 

statutory definition is whether someone’s behaviour has caused or is likely/capable of causing 

any of the above negative experiences to others. The ASB tools and powers can, therefore, be 

utilised to address various types of behaviour ranging from minor everyday neighbour disputes 

to activities that already constitute a criminal offence, such as drug dealing; noise; and 

nuisance.32 The flexibility of ASB’s statutory definition also means that local enforcement 

agents, courts and victims play a really important role in terms of shaping the ambit of the law 

in this area.  

 

5.1.2 Applying for the issue of an injunction 

As illustrated in Figure 1, if someone behaved or threatens to behave in an anti-social manner, 

then one of the relevant authorities listed under section 5(1) of the 2014 Act, can apply to court 

for the issue of an injunction. Before applying to court for an injunction though, a duty is 

imposed under section 14 of the 2014 Act on every applicant to consult with the relevant Youth 

Offending team (in the case of a minor) and inform any other institution(s) or individual(s) that 

they think appropriate.  

Regardless of the legal duty imposed under section 14, consulting with other relevant 

institutions and/or individuals is also likely to assist those applicants who wish to impose 

positive requirements on the perpetrators, e.g. to attend a drug-rehabilitation programme. 

Section 3(2) provides that in cases where the applicant asks for the imposition of a positive 

requirement on the perpetrator, ‘the court must receive evidence about its suitability and 

enforceability’. Consulting and working closely with other relevant stakeholders, such as a 

local mental health team, prior to an application can provide local enforcement agents with the 

necessary evidence needed to prove both the suitability and enforceability of the 

requirement(s). Prior consultation and close collaboration with local partners are also essential 

because applicants need to specify who is going to be responsible for the supervision of the 

 
32 S. Demetriou, n.4 above. 



12 
 

injunction, i.e. to ensure compliance with the requirements imposed.33 Most importantly, this 

will enable the authority applying for the issue of an injunction to identify the potential causes 

of the perpetrator’s behaviour and formulate an action plan through which these can be best 

addressed. 

 

5.1.2.1 Informal interventions 

It is common practice for local enforcement agents to try and address certain types of ASB 

through various informal interventions before taking any kind of formal legal action against 

the perpetrators. One of the most commonly used measure is the acceptable behaviour 

agreements (ABA). On many occasions, instead of applying to court for the issue of an 

injunction, local enforcement agents encourage perpetrators to sign an ABA.34 As part of an 

ABA, the perpetrator usually agrees to comply with certain requirements/prohibitions, e.g. to 

refrain from entering certain shopping centres and/or parts of the town.  

In theory, these agreements enable local enforcement agents to deal with the 

perpetrator’s behaviour swiftly and effectively.35 This is also a great opportunity for local 

enforcement agents to inform perpetrators about the various support services available to them 

at a local level. In cases where the perpetrator fails to adhere with the terms of the agreement, 

local enforcement agents are provided with additional evidence that can later be utilised to 

convenience the court that the issue of an injunction is a ‘just and convenient’ measure for the 

prevention of further ASB.36 That notwithstanding, local enforcement agents still need to 

reflect on the use of ABAs assessing not only their workability, but the impact that these have 

on the perpetrators as well. Similar to the ASB measures discussed in this guide, the purpose 

of any informal intervention should be the prevention of ASB, rather than the imposition of 

restrictions akin to punishment. 

 Although ABAs is one of the most commonly used methods of dealing with ASB, there 

is evidence to suggest that in some parts of the country, local enforcement agents also utilise 

certain restorative justice (RJ) processes, such as victim-perpetrator mediation.37 Similar to 

 
33 Section 3(1). 
34 S. Lewis and others, ‘Nipping Crime in the Bud? The use of Antisocial Behaviour Interventions with Young 

People in England and Wales’ (2017) British Journal of Criminology Vol.57(5) 1230-1248; 1232-1233.   
35 There is evidence to suggest that in many cases informal interventions, e.g. warning letters or ABAs, can be 

very effective in terms of preventing people from behaving in a similar manner in the future. See: S. Demetriou, 

n.18 above. 
36 See 5.2.4.2. 
37 S. Demetriou, n.4 above. 
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other RJ processes, victim-offender mediation starts from the premise that the perpetrator and 

the victim can work together and reach a commonly agreed solution (about the perpetrator’s 

behaviour) using a more ‘community-based reparative justice’ route.38  What is important about 

the use of these RJ processes, is that there is evidence to suggest that they can be particularly 

successful in dealing with the perpetrator’s behaviour without the need to resort to any kind of 

legal (and potentially punitive) action.39  Local enforcement agents are, therefore, encouraged 

to explore whether the behaviour in question can be adequately addressed through a RJ 

process.40  

 

5.1.3 Applications without notification and interim injunctions 

The wording of Part 1of the 2014 Act suggests that applicants are under an obligation to notify 

the subject of the injunction about the legal action taken against them. Under certain 

circumstances though, relevant authorities can, under section 6, apply for the issue of an 

injunction without prior notification. As noted in the Explanatory Notes to the 2014 Act, 

applications under section 6 should ‘only be made in exceptional or urgent circumstances’.41 

Making use of the powers granted to them under section 6(2), courts examining applications 

without notice can issue an interim injunction ‘lasting until the final hearing of the application 

or until further order’.42 As case law suggests, in order for an interim injunction to be granted, 

the applicants must provide strong evidence which suggests that the risk of ASB is imminent.43 

 

5.1.4 The legal test 

The injunction can only be utilised against individuals who are at least 10 years of age.44 In 

order for the court to grant an injunction two conditions must be met:  

 
38 G. Johnstone and D. van Ness, ‘The Meaning of Restorative Justice’ in G. Johnstone and D. van Ness (eds), 

Handbook of Restorative Justice (Devon: Willan Publishing, 2006), p.5; M. Walters, Hate Crime and Restorative 

Justice: Exploring Causes, Repairing Harms (Oxford: Oxford University Press, 2014) chapter 4. 
39 S. Demetriou, n.18 above. 
40 It is worth noting that the Code of Practice for Victims of Crime provides that victims of crime should be 

informed about the availability of RJ services. See: Ministry of Justice, Code of Practice for Victims of Crime 

(Ministry of Justice, 2015), p.3.  
41 House of Commons, n.30 above, para. 115. 
42 Section 7(2). 
43 See, for example, Chief Constable of Bedfordshire v Golding [2015] EWHC 1875. 
44 Section 1(1). 



14 
 

i) the authority applying for the issue of an injunction must prove on the balance of 

probabilities, i.e. the civil standard of proof, that the perpetrator has behaved or 

threatened to behave in an anti-social manner; 45  and 

ii) the court must consider the issue of the injunction a ‘just and convenient’ measure 

through which the perpetrator can be prevented from behaving in a similar manner 

in the future.  

Proceedings for the issue of an injunction are civil in nature and therefore the civil procedural 

and evidential rules apply.46 In effect, this means that applicants are able to adduce hearsay 

evidence, i.e. ‘any statement or assertion not made by a person while testifying’ in court,47 in 

support of their application.48 The possibility of adducing hearsay evidence is particularly 

important in cases where the victims and/or other witnesses do not wish to give oral evidence 

during court proceedings. For many people, giving oral evidence in court can be a daunting 

prospect especially in cases where the victim/witness is known to the perpetrator, e.g. when 

dealing with neighbour disputes.49  

 

5.1.4.1 The first limb of the test 

A close examination of the relevant case law suggests that if the individual at stake has 

threatened to behave in an anti-social manner (rather than actually behaving in a way that would 

be regarded as anti-social), then there is no need for the applicants to satisfy the first limb of 

the test.50 If, however, the applicants argue that the respondent behaved in an anti-social 

manner, then they need to prove on the balance of probabilities that this was indeed the case. 

It is worth mentioning that evidence submitted by the applicants to satisfy the first limb of the 

test, can also be used as evidence to justify the issue of an injunction against the respondent, 

i.e. the second limb of the test.51  

 
45 As far as the ASBO was concerned, the authority applying for the issue of the order had to prove beyond 

reasonable doubt, i.e. the criminal standard of proof, that the alleged perpetrator behaved or threatened to behave 

in an anti-social manner (see R (on the application of McCann) v Manchester Crown Court [2002] UKHL 39). 

As noted by the Court of Appeal in Jones v Birmingham City Council [2018] EWCA Civ 1189 (para. 55) though, 

the ASBO and the injunction are two different schemes and the House of Lords’ ‘observations [in McCann] cannot 

necessarily be taken to apply in the same way’. 
46 This has been recently reaffirmed by the Court of Appeal in Jones. 
47 I. Dennis, The Law of Evidence (6th edn, London: Sweet & Maxwell, 2017), p.684. 
48 Home Office, n.6 above, pp.17-18. 
49 A. Sanders and I. Jones, ‘The Victim in Court’ in S. Walklate (ed) Handbook of Victims and Victimology 

(Devon: Willan Publishing, 2007), p.282.  
50 Birmingham City Council v Pardoe [2016] EWHC 3119 at para. 44. 
51 Birmingham City Council v Pardoe [2016] EWHC 3119 at para. 38. 
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5.2.4.2 The second limb of the test 

As far as the second limb of the test is concerned, the court in question must be convinced that 

the issue of the injunction is a ‘just and convenient’ measure for the prevention of ASB in the 

future. As held by the High Court in Birmingham City Council v Pardoe, it is more likely for 

the court to be satisfied that the issue of the injunction is a ‘just and convenient’ measure for 

the prevention of ASB if the ‘respondent had repeatedly behaved in an anti-social manner over 

a long period of time, and had done so despite warnings from police officers and local authority 

officials’.52 The courts, therefore, are looking for patterns of ASB, rather than one-off incidents. 

The High Court judge, however, went on to explain that in determining whether the issue of an 

injunction is a ‘just and convenient’ response, courts will also take into consideration the 

respondent’s personal circumstances. If, for instance, the ASB ‘occurred at a time when the 

respondent was subject to specific stresses in his personal life, and stood in marked contrast to 

a long history of being an exemplary neighbour’, then the second limb of the test might not be 

satisfied.53     

 

 
52 Birmingham City Council v Pardoe [2016] EWHC 3119 at para. 38. 
53 Birmingham City Council v Pardoe [2016] EWHC 3119 at para. 38. 
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Figure 1: The new civil injunction 

 

Statute Part 1 of the Anti-social Behaviour, Crime and Policing Act 2014  

Triggering 

behaviour 

1. conduct that has caused, or is likely to cause, harassment, alarm 

or distress to any person; 

2. conduct capable of causing nuisance or annoyance to a person in 

relation to that person's occupation of residential premises; or 

3. conduct capable of causing housing-related nuisance or 

annoyance to any person (s.2) 

Eligible 

applicants 

A local authority; a housing provider; the police (including the British 

Transport Police); the Transport for London; the Environment Agency; the 

Natural Resources Body for Wales; and a Secretary of State (s.5(1)) 

The legal test 1. The applicant must prove on the balance of probabilities that the 

perpetrator behaved or threatened to behave in an anti-social manner 

(s.1(2)); and  

2. The court must consider it just and convenient to grant the injunction 

for the purpose of preventing further ASB (s.1(3)) 

Requirements  Negative and/or positive requirements (s.1(4)) 

Duration For those under 18: The maximum duration of the injunction is 12 months 

For those over 18: No minimum or maximum period requirements (s.1(6)) 

The forum of 

the 

application 

For those under the age of 18: The Youth Court 

For those over the age of 18: The High Court or the County court (s.1(8)) 

Penalty on 

breach 

Breach of the injunction without reasonable excuse constitutes a civil 

contempt of court which carries a maximum sentence of 2 years’ 

imprisonment and a fine 
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5.1.5 The terms of the injunction 

If both of the abovementioned prerequisites are met and an injunction is to be issued against 

the perpetrator, then the court can allow for the imposition of any requirements and/or 

prohibitions deemed necessary to prevent him from behaving in an anti-social manner in the 

future.54 The wording of section 1(4) clearly suggests that a wide magnitude of discretion is 

afforded to courts regarding the nature of these requirements and/or prohibitions. These can 

take various forms depending on the nature and the possible causes of the perpetrator’s 

behaviour. To illustrate how both positive and negative obligations can be utilised by local 

enforcement agents, consider Example A below and how the law can be implemented in this 

case.  

 

 

 

 

 

 

 

 

 

In Example A above, the CSU in question can seek to stop Andrew’s ASB by asking the court 

to allow for the imposition of certain prohibitions on him. For instance, the CSU might ask for 

Andrew to be prohibited from being in that particular park near the town centre and/or associate 

with his friends with whom he tends to cause problems. The imposition of these prohibitions 

can (as long as the injunction is not breached) prevent Andrew from causing further 

‘harassment, alarm or distress’ and/or ‘nuisance and annoyance’ to those living in the vicinity 

of the park.  

The imposition of these prohibitions alone though, is unlikely to permanently address 

Andrew’s behaviour. Andrew and some other of his friends might simply choose to congregate 

 
54 Section 1(4). 

Example A: Applying to court for an injunction 

Andrew, a 30-year-old alcoholic, tends to congregate with others in a park near the town 

centre. Andrew and his friends tend to meet late in the afternoon and they all consume 

large quantities of alcohol. On many occasions they play loud music and intimidate other 

members of the public who are either passing by or live in the vicinity of the park. As a 

result of their behaviour, many members of the public try to avoid that part of the town 

centre whilst many of those who live nearby have decided to sell their properties and 

move elsewhere.    

The local Community Safety Unit (CSU) regards Andrew’s behaviour as anti-social and 

they have decided to apply to court for the issue of an injunction against him. After 

consulting with other local partners, the applicants believe that Andrew can be stopped 

from behaving in an anti-social manner if: i) he is prohibited from being in that particular 

park; ii) if he is not allowed to congregate with certain individuals; and iii) if they manage 

to address his alcohol problem. 
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in another area of the town. In order to permanently address Andrew’s behaviour, local 

enforcement agents need to focus on its underlying causes as well. In this case, it is evident 

that one of the main causes of Andrew’s behaviour is alcohol. Notwithstanding the prohibitions 

imposed on Andrew, if nothing is done to address his alcohol problem, then it seems unlikely 

for the injunction to have a long-lasting effect in terms of preventing him from behaving in a 

similar manner in the future. To this end, the CSU in question can ask the court to allow for 

the imposition of a positive obligation on Andrew through which he will need to attend alcohol-

rehabilitation treatment.  

Although section 1(4) appears to afford a significant magnitude of discretion to local 

enforcement agents and courts as to the nature of the requirements/prohibitions imposed, a 

number of issues must be taken into consideration before applying to court for an injunction: 

1. Section 1(5) provides that the injunction should not interfere with the 

perpetrator’s work or education; 

2. Section 13 allows courts to exclude the perpetrator from the place where they 

currently or usually live. This, however, will only happen if there is evidence 

to suggest that the perpetrator has used or threatened to use violence or there is 

‘a significant risk of harm to other persons from the respondent’. 

3. Courts are reluctant to allow for the imposition of what they deem to be 

unjustifiably broad and/or draconian prohibitions.55 As held by the Court of 

Appeal in Boness, court would only allow prohibitions which are reasonable 

and proportionate to the risk posed by the perpetrator;56 

4. As far as positive requirements are concerned, it should be borne in mind that 

the legislature’s main objective was for these to be used as a means of 

addressing the underlying causes of ASB rather than as an alternative means of 

framing negative obligations; 57  

 
55 In McGarth [2005] EWCA Crim 353 (para. 15), for instance, it was held that prohibiting the perpetrator ‘from 

entering, even as a passenger, any car park in a supermarket’ was ‘unjustifiably draconian [and] it is far too wide’. 
56 Boness [2005] EWCA Crim 2395 is regarded as one of the leading authorities on the use of the ASBO. Although, 

the ASBO was repealed and replaced by the injunction, post-2014 case law suggests that courts adopt a similar 

approach to that of the Court of Appeal in Boness when considering the issue of an injunction. See, for example: 
Khan [2018] EWCA Crim 1472; and Reigate & Banstead Borough Council v Walsh [2017] EWHC 2221 (QB). 
57 House of Commons, n.30 above, para. 107. 



19 
 

5. It is also good practice for applicants to consult with other local partners in 

advance in order to identify the individual/organisation responsible for 

monitoring compliance with the injunction;58 and 

6. The importance of prior consultation is heightened by the limited availability 

of resources at local level and the need for these to be managed efficiently and 

effectively.59  

It follows from the above analysis of the relevant statutory provisions and case law that the 

authority applying for the issue of an injunction needs to consider very carefully not only 

whether the injunction can prevent further ASB in the future, but also whether the 

restrictions/prohibitions imposed can be justified; evidenced if breached and effectively 

monitored.  

 In light of the nature and potential severity of the requirements imposed, it is good 

practice for local enforcement agents to contemplate on the possible ramifications of 

enforcement on the perpetrators. This need for local enforcement agents to assess the impact 

of enforcement should not be limited to the pre-enforcement stage. Instead, local enforcement 

agents should constantly reflect both on the effectiveness and necessity of the requirements 

imposed. In determining the effectiveness of an injunction, local enforcement agents should 

engage with the following two questions: 

1. Has the condition imposed managed to contribute to the prevention of further ASB or 

assisted in addressing the underlying causes of the perpetrator’s behaviour? 

2. Is the injunction still necessary for the purpose of preventing further ASB?60  

In cases where the conditions failed to contribute to or are no longer necessary for the purpose 

of preventing the perpetrator from engaging in further ASB, then local enforcement agents 

should consider the possibility of amending or discharging the injunction in line with section 

8(1).61  

 

 
58 Section 3(1). 
59 For more on the impact that the limited availability of resources at a local level has on the implementation of 

the ASB tools and powers see: S. Demetriou, n.4 above; S. Demetriou, n.18 above. 
60 Reigate and Banstead Borough Council v Walsh [2017] EWHC 2221 at para. 9. 
61 It is worth noting that section 8 allows both the original applicant and the person against whom the requirements 

were imposed to apply for the variation or discharge of the injunction.   
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5.1.6 The duration of the injunction 

Section 1(6) requires applicants to ‘specify the period for which [the injunction] has effect’. 

Nonetheless, there are no minimum or maximum duration requirements when an application is 

made against an adult.62 Consequently, the duration of each injunction can vary considerably 

depending on the merits of each case, i.e. the nature of the perpetrator’s behaviour and its 

causes.  

It is worth mentioning that each requirement and/or prohibition imposed through an 

injunction can have effect for a different time period as well. To explain how this applies in 

practice, let us consider Example A again. Suppose that the CSU in question might decide that 

due to the severity of Andrew’s behaviour and the impact that this has on those affected by it, 

he should be excluded from that park near the town centre for two years. As far as his alcohol 

problem is concerned, evidence suggests that attending a six-month alcohol-rehabilitation 

programme would be sufficient to deal with the underlying causes of Andrew’s behaviour. This 

is one of the main reasons why local enforcement agents need to consult in advance with health 

care providers in order to tailor each condition (both its nature and duration) according to the 

merits of each case.  

   

5.1.7 Power of arrest 

As noted above, the civil nature of the injunction offers the necessary flexibility needed to 

address ASB swiftly and effectively. In effect, however, this means that those found in breach 

of the conditions imposed on them cannot be arrested immediately unless a power of arrest has 

already been attached on that particular prohibition or requirement.63 Section 4(1) of the 2014 

Act provides that in order for a power of arrest to be attached, one of the following two 

conditions must be met:  

1. ‘the anti-social behaviour in which the respondent has engaged or threatens to 

engage consists of or includes the use or threatened use of violence against other 

persons, or 

2. there is a significant risk of harm to other persons from the respondent’. 

 
62 For those under the age of 18, the maximum duration of an injunction is twelve months. 
63 This was not the case with the ASBO though since breach of the order constituted a criminal offence and 

therefore the perpetrator could be arrested immediately by the police. 
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Simply put, in order for a power of arrest to be attached to one or more of the conditions of the 

injunction, the courts must be convinced that it is likely for the perpetrator to use or threatened 

to use violence or harm others. When applicants seek to attach a power of arrest to certain 

requirements/prohibitions though, they need to take into consideration the following: 

1. A power of arrest cannot be attached on a positive obligation which requires the 

perpetrator to engage in certain activities.64 As far as Example A is concerned, 

for instance, a power of arrest cannot be attached on the condition which 

requires Andrew to attend alcohol-rehabilitation treatment; 

2. In determining whether a power of arrest should be attached to a condition, 

courts will assess the overall impact of the conditions imposed on the perpetrator 

and whether this is proportionate to the risk posed by him;65 and 

3. A power of arrest attached to one of the conditions of the injunction, may have 

effect for a shorter period than the condition itself.66  

 

5.1.8 Publicising information about an injunction 

It is common practice for local enforcement agents to publicise information about the identity 

of those against whom an injunction is issued along with the requirements/prohibitions 

imposed on them. Section 17 even enables local enforcement agents to publicise information 

in cases where those involved are under the age of 18 unless an order under section 39 of the 

Children and Young Persons Act 1933 has already been issued.  

Evidence suggests that for some local enforcement agents, publicising information 

about the perpetrator is the only effective way of policing the injunction imposed.67 One of the 

main reasons for this, is the limited availability of resources at a local level.68 In Example A 

above, for instance, the CSU in question might decide to inform members of the public about 

the prohibitions imposed on Andrew. This will not only reassure members of the public 

 
64 Section 4(1). 
65 In Reigate and Banstead Borough Council v Walsh, for instance, in determining whether a power of arrest 

should have been attached to one of the prohibitions included in the injunction against the perpetrator (i.e. not to 

make threats against others), the High Court held that although this is necessary, the duration of that particular 

prohibition should be reduced in order for this to be proportionate to the risk posed by the perpetrator (para. 9).  
66 Section 4(2). 
67 S. Demetriou, n.18 above. 
68 S. Demetriou, n.18 above. 
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(especially those affected by Andrew’s behaviour) that action is taken against ASB,69 but it 

will also facilitate the enforcement of the injunction. Members of the public will also be aware 

of the requirements imposed on Andrew, e.g. not being in that particular park, and if they notice 

a breach of the injunction, then they will be able to report this to the authorities. 

 Clearly, publicising information about the perpetrators and the 

requirements/prohibitions imposed on them can have many benefits in terms of the overall 

effectiveness of the injunction. Local enforcement agents though should only publicise 

information about the perpetrator and the injunction issued against them when this is necessary 

and proportionate to the risk posed by them.70 Even if local enforcement agents regard the 

publication of this kind of information as a necessary means for the enforcement of the 

injunction, they still need to ensure that this is done in an appropriate manner.  

To explain how local enforcement agents should disseminate information about the 

perpetrator and his behaviour, let us revisit Example A above. Suppose that the CSU decides 

that it is necessary for them to publicise some information about Andrew and the injunction 

imposed on him due to the limited availability of resources and the impact that his behaviour 

had on the victims. In this case, given the fact that Andrew’s behaviour only had an impact on 

those living in the vicinity of the park and those passing by, it would have been both 

unnecessary and disproportionate for the CSU to hold a press conference or share this 

information with the national press. Instead, it would have been more appropriate for them to 

inform only those directly affected by Andrew’s behaviour and/or those who can truly assist in 

the enforcement of the injunction. This is not to suggest that a wide media campaign can never 

be justified. Rather, it is to encourage local enforcement agents to critically evaluate their 

publicity strategy focusing not only on the enforcement of the order, but also on the impact that 

the publication of this kind of information might have on the perpetrator.71 It is also good 

practice for local enforcement agents to avoid the use of colourful language and/or practices 

that might result in the stigmatisation and social ostracisation of the perpetrators,72 especially 

when dealing with individuals under the age of 18.       

 
69 Home Office, n.3 above, p.25. 
70 R. (on the application of Stanley) v Commissioner of Police of the Metropolis [2004] EWHC 2229 at para.40-

42. 
71 This is especially the case when dealing with young people. See: R. Hopkins-Burke and S. Creaney, ‘A “New” 

Response to Anti-social Behaviour: Early Reflections on the Anti-social Behaviour, Crime and Policing Act 2014’ 

(2014) Safer Communities Vol.13(4) 161, 165. 
72 P. Squires and D. Stephen, ‘Rethinking ASBOs’ (2005) Critical Social Policy Vol.25 517-528; 525. 
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5.1.9 Breach of the injunction 

Another important consequence of repealing and replacing the ASBO with a purely civil 

injunction, is that breach of the requirements/prohibitions imposed does not constitute a 

criminal offence anymore. As far as adults are concerned, breach of the injunction is treated as 

a civil contempt of court which can result in the imposition of an unlimited fine and a maximum 

sentence of two years imprisonment.73 In determining what the most appropriate penalty for 

those who are found in breach of the requirements/prohibitions imposed on them is, courts will 

not take into consideration the perpetrator’s initial conduct, i.e. the behaviour that led to the 

issue of the injunction, but his failure to adhere to the conditions imposed on him.74 It follows 

that it is more likely for those who have breached their injunctions on multiple occasions to 

receive a more severe penalty than those with only a handful of breaches. 

 It is also worth noting that although breach of the injunction does not constitute a 

criminal offence, the standard of proof for breach proceedings is the criminal rather than the 

civil, i.e. beyond reasonable doubt.75 Simply put, it must be proven beyond reasonable doubt 

that the respondent breached one of the conditions imposed on him. This is due to the ‘potential 

severity of the penalties which the court can impose’ on those found in breach of the 

requirements/prohibitions imposed on them.76  

Clearly, the fact that breach of the ASBO constituted a criminal offence which could 

result in the imposition of a very lengthy custodial sentence, i.e. five years’ imprisonment, was 

a very useful bargaining tool for local enforcement agents in terms of getting people to change 

their behaviour. For instance, the possibility of applying to court for the imposition of an ASBO 

might have been sufficient to deter certain individuals from behaving in an anti-social manner 

in the future. Similarly, in cases where an ASBO was obtained against someone, the possibility 

of a lengthy custodial sentence might have a significant deterrent effect on the perpetrator.77  

 
73 Home Office, n.3 above, p.26. 
74 Home Office, n.3 above, p.26. 
75 Home Office, n.3 above, p.26. 
76 Home Office, n.3 above, p.26. 
77 Evidence suggests that almost 60% of the ASBOs issued between June 2000 and December 2012 were breached 

on at least one occasion. See: Home Office, Statistical Notice: Anti-Social Behaviour Order (ASBO) Statistics –

England and Wales 2013 (Home Office, 2014), p.3 available at 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/355103/anti-

social-behaviour-order-statistical-notice-2013.pdf.   

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/355103/anti-social-behaviour-order-statistical-notice-2013.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/355103/anti-social-behaviour-order-statistical-notice-2013.pdf
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Despite the fact that the shift to a purely civil mechanism might raise concerns as to the 

deterrent effect of the injunction,78 local enforcement agents should bear in mind that:  

1. Although the maximum sentence available for breaching an ASBO was five 

years of imprisonment, evidence suggests that in most of the cases a custodial 

sentence of less than six months was imposed on those who were found in 

breach of the prohibitions imposed against them;79 and 

2. Breach of the requirements/prohibitions imposed can still result in the 

imposition of a custodial sentence. As a line of recent cases suggests, the 

majority of those found in breach of the injunctions imposed on them receive a 

custodial sentence between 6 and 24 weeks.80     

As far as those under the age of 18 are concerned, breach of an injunction without any 

reasonably excuse enables the Youth Court to impose a supervision order or a detention order.81 

As to the former, this can result in the imposition of ‘a supervision requirement, an activity 

requirement or a curfew requirement’.82 As to the latter, it is evident that the legislature’s 

intention was for detention orders to be reserved as a last resort measure. As mentioned in the 

Explanatory Notes for the 2014 Act, a detention order can only be issued against individuals 

over the age of 14 and in cases where the court ‘considers that the severity or extent of the 

behaviour warrants it and that no other sanction available to it is appropriate’.83 It is also worth 

noting that the maximum duration of a detention order is three months. It follows from the 

above analysis of the law, therefore, that failure to adhere to the requirements/prohibitions 

imposed can still have significant repercussions, albeit the civil nature of the injunction.

 
78 The abovementioned study found that many local enforcement agents are indeed sceptical about the deterrent 

effect of the injunction. See: S.Demetriou, n.4 above. 
79 See: S.Demetriou, n.4 above. 
80 See, for example, the following cases: London Borough of Tower Hamlets v Hussain (2017) D00EC388; 

Thames Valley Charitable Housing Association v Lavous (2017) C00GU616; London Borough of Tower Hamlets 

v Tanbir Hussain (2017) C00BO096.   
81 Similar to those over the age of 18, it must be proven beyond reasonable doubt that there has been a breach of 

the injunction. See: House of Commons, n.30 above, para. 118. 
82 House of Commons, n.30 above, para. 118. 
83 House of Commons, n.30 above, para. 118. 
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5.2 The criminal behaviour order: Part 2 of the 2014 Act 

The criminal behaviour order (CBO) was introduced under Part 2 of the 2014 Act. The CBO 

repealed and replaced the post-conviction ASBO (CrASBO). Similar to the CrASBO, the CBO 

is a post-conviction order which can only be imposed on individuals who have already been 

convicted of a criminal offence and behaved in an anti-social manner.84 It is worth mentioning 

though that the wording of Part 2 of the 2014 Act clearly suggests that the CBO should be 

reserved for the most serious and persistent forms of ASB than those dealt with by the 

injunction.85 In particular, section 22(3) provides that the scope of the CBO is limited to ASB 

which ‘caused or was likely to cause harassment, alarm or distress to any person’.86 This can 

include ASB relating to domestic violence; hate motivated ASB (including hate crimes); gang-

related activities; and online abuse.87 

 

5.2.1 Applying to court for a CBO 

Local enforcement agents should bear in mind that a CBO can only be issued by any criminal 

court, such as the Crown Court, following an application made by the prosecution.88 This is 

due to the fact that a CBO can only be issued following a criminal conviction or a conditional 

discharge and therefore an application for such an order can only be submitted at the sentencing 

stage.89 

Although local enforcement agents are not able to apply for the issue of a CBO 

themselves, they can submit a request to the Crown Prosecution Service (CPS) in order for 

them to do so.90 A request of this kind can only be submitted by the relevant local authority or 

the police.91 To this end, it is imperative for local enforcement agents to share information not 

only amongst themselves, but also with the CPS in order to provide the prosecution with all 

the necessary evidence needed for the CBO application. Moreover, this is likely to assist the 

CPS in assessing more accurately the underlying causes of the perpetrator’s behaviour and how 

these can best be addressed.  

 
84 See Figure 2. 
85 Crown Prosecution Service, Criminal Behaviour Orders (2018) available at https://www.cps.gov.uk/legal-

guidance/criminal-behaviour-orders [last accessed 27 November 2018]. 
86 Section 22(3). 
87 Crown Prosecution Service, n.85 above; Home Office, n.3 above, p.30. 
88 Section 22(7). 
89 See 5.2.2. 
90 Home Office, n.3 above, p.29. 
91 House of Commons, n.85 above, para. 125. 

https://www.cps.gov.uk/legal-guidance/criminal-behaviour-orders
https://www.cps.gov.uk/legal-guidance/criminal-behaviour-orders
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Similar to the injunction, in cases where the perpetrator is under the age of 18, section 

22(8) imposes an obligation on the prosecution to consider the views of the relevant youth 

offending team. It is common practice, however, for the organisation requesting the CBO, to 

discuss this issue with the relevant youth offending team in advance.92 

 
92 See: Crown Prosecution Service, n.85 above.  
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Figure 2: The criminal behaviour order 

 

Statute Part 2 of the Anti-social Behaviour, Crime and Policing Act 2014 

Triggering 

behaviour 

Behaviour which ‘caused or was likely to cause harassment, alarm or 

distress to any person’ (s.22(3)) 

Eligible 

applicants 

The Crown Prosecution Service (s.22(7)) 

The legal test 1. The ‘court [must be] satisfied, beyond reasonable doubt, that the offender 

has engaged in behaviour that caused or was likely to cause harassment, 

alarm or distress to any person’ (s.22(3)); and  

2. ‘the court [needs to] consider that making the order will help in preventing 

the offender from engaging in such behaviour’ (s.22(4)) 

Requirements Negative and/or positive requirements (s.22(5)) 

Duration For those under 18: The order should last between 1 and 3 years (s.25(4)) 

For those over 18: The order should have effect for at least 2 years and can 

last indefinitely (s.25(5)) 

The forum of 

the 

application 

The Crown Court, a Magistrates’ Court or a Youth Court93 

Penalty on 

breach 

Breach of the order without reasonably excuse constitutes a criminal 

offence which carries a maximum penalty of 5 years’ imprisonment and a fine 

(s.30) 

 
93 House of Commons, n.30 above, para. 125. 



28 
 

5.2.2 The legal test 

Similar to the injunction, the CBO is a two-part method of regulation. Since this is a post-

conviction order though, it is necessary for the perpetrator to have already been convicted of a 

criminal offence or given a conditional discharge.94  

In principle, a conviction for any offence (regardless of how minor this offence is) enables 

the prosecution to apply for the issue of a CBO. Evidently, this enables the prosecution and 

thus local enforcement agents to deal with a range of ASB. The broad drafting of ASB’s 

statutory definition though in conjunction with the absence of any proximity requirement 

between the offence that triggered the application for a CBO and the offender’s ASB, means 

that the commission of a minor offence along with some trivial ASB, i.e. which has not actually 

impacted negatively other people, can result in the imposition of a criminal order, breach of 

which carries a lengthy custodial sentence.95 

It is evident through a line of cases though that the CBO is usually reserved for offenders 

who have received a custodial sentence between 8 and 60 months. In the case of Janes, for 

instance, a CBO was imposed on an offender who was sentenced to 18 month’s imprisonment 

following his conviction for fraud under section 1 of the Fraud Act 2006.96 Similarly, in Asfi, 

a CBO was imposed on an offender who received a custodial sentence of 8 months suspended 

for 2 years following his conviction for the supply of and offering to supply dangerous 

products.97  

At first sight, it also seems that there is no need for the triggering offence to be connected 

to the perpetrator’s ASB.98 The courts though have made it clear that they will take into 

consideration the potential impact of a CBO on those against whom it is imposed whilst 

reiterating the need for this to be proportionate to the risk posed. The Court of Appeal in the 

case of Khan, for instance, explained that ‘it was [not] the intention of Parliament that criminal 

behaviour orders should become a mere matter of box-ticking routine…such orders are not 

lightly to be imposed; the court should proceed with a proper degree of caution and 

circumspection…and assessments of proportionality are intensively fact sensitive’.99 

 
94 Section 22(1). 
95 See 5.2.7. 
96 [2016] EWCA Crim 676. 
97 [2016] EWCA Crim 1236. 
98 Home Office, n.3 above, p.30. 
99 [2018] EWCA Crim 1472 at para. 20. 
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In addition to above, in order for a CBO to be imposed on someone both of the following 

two conditions must be met: 

1. The ‘court [must be] satisfied, beyond reasonable doubt, that the offender has engaged 

in behaviour that caused or was likely to cause harassment, alarm or distress to any 

person’;100 and 

2. ‘the court [needs to] consider that making the order will help in preventing the offender 

from engaging in such behaviour’.101 

 

5.2.2.1 The first limb of the test 

In order for the first limb of the test to be satisfied, the court must be satisfied beyond 

reasonable doubt that the offender behaved in an anti-social manner, i.e. that the offender’s 

conduct has ‘caused or was likely to harassment, alarm and distress’. In order to meet the 

required standard of proof, the prosecution can rely on both the offender’s previous convictions 

and/or other types of behaviour.102  

Despite the fact that the prosecution is required to prove that the offender has behaved 

in an anti-social manner at the criminal standard of proof, proceedings for the issue of a CBO 

remain civil in nature. This is evident by the wording of section 23(2) which states that both 

the prosecution and the defence can submit evidence which might not have been admissible 

during the criminal proceedings that led to the offender’s conviction, e.g. hearsay evidence. 

 

5.2.2.2 The second limb of the test 

The final limb of the test requires the court examining the application for the issue of a CBO 

to be satisfied that the order ‘will help in preventing the offender from engaging in such 

behaviour’. It is worth noting that in order for a CrASBO to be issued, the court examining the 

relevant application had to be satisfied that the imposition of the order was a necessary means 

to protect members of the public from further ASB.103 At first sight, therefore, the 2014 Act 

appears to lower the required threshold that must be met in order for a CBO to be issued when 

compared to the ASBO.  

 
100 Section 22(3). 
101 Section 22(4). 
102 Crown Prosecution Service, n.85 above. 
103 Crime and Disorder Act 1998, section 1C(2)(b). 
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 The imposition of a lower threshold was confirmed in DPP v Bulmer, where Lord 

Justice Beatson held that replacing ‘necessary’ with ‘help’ has indeed ‘lower the hurdle that 

has to be overcome’ in order for a CBO to be imposed.104 However,, Lord Justice Beaston has 

stated that the imposition of a lower threshold does not affect the nature of the exercise that 

judges need to conduct under section 22(4). This, according to him, ‘remains one of judgement 

and evaluation’ rather than a ‘factual one’.105 Simply put, after the first limb of the test is 

satisfied, it is then for the court to reflect on the facts of the case and determine whether indeed 

the imposition of a CBO can ‘help prevent the offender from engaging in’ further ASB.106 This 

was reaffirmed by the Court of Appeal in Khan, where it was held that in contrast with the first 

limb of the test, the second limb does not require courts to be satisfied beyond reasonable doubt 

that the issue of a CBO will ‘help prevent’ further ASB.107 However, the Court of Appeal 

reiterated the need for CBOs to be approached with caution and ‘not lightly to be imposed’.108 

 

5.2.3 The terms of a CBO 

Similar to the injunction, a CBO can include both positive and negative requirements, the aim 

of which should be to prevent the offender from engaging in further ASB in the future.109 As 

far as positive requirements are concerned, section 24(2) provides that the court examining an 

application for the issue of a CBO should receive evidence from those responsible for the 

supervision of the order regarding its ‘suitability and enforceability’. 

 As far as negative requirements are concerned, a number of factors (deriving from the 

relevant statutory provisions and case law) must be taken into consideration by both the 

prosecution and local enforcement agents before submitting an application for the issue of a 

CBO. First, according to section 22(9), any positive and/or negative requirements imposed 

should not interfere, as far as this is practicable, with the offender’s education and/or 

employment. Secondly, as reiterated by the Court of Appeal in Khan, the terms of the order 

should ‘be precise and capable of being understood by the offender’.110 Case law, such as 

 
104 [2015] EWHC 2323 (Admin) at para 30-32. 
105 [2015] EWHC 2323 (Admin) at para 30-32. 
106 [2015] EWHC 2323 (Admin) at para 33. 
107 [2018] EWCA Crim 1472 at para. 12. 
108 The Court of Appeal endorsed the High Court’s ruling in DPP v Bulmer. See: R v Khan [2018] EWCA Crim 

1472 at para. 16. 
109 Section 22(4). 
110 [2018] EWCA Crim 1472 at para. 14. 
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Simsek, clearly suggests that courts will reject prohibitions which are broad and vague.111 This 

will not only enable perpetrators to fully understand the terms of the order imposed on them, 

but it will also ‘make it easy [for local enforcement agents and courts] to determine and 

prosecute a breach’.112 Finally (and perhaps most importantly), any prohibitions imposed 

should be ‘reasonable and proportionate’ to the risk posed by the offender.113  

  

5.2.4 The duration of a CBO  

For those under the age of 18, the maximum duration of a CBO is 3 years whilst the minimum 

duration is 1 year. For those aged over 18, the terms of their CBOs can last for an indefinite 

period with a minimum duration of 2 years. Section 25(3), however, provides that ‘the order 

must specify the period for which it has effect’. Similar to the injunction, each 

prohibition/requirement can last for a specific time period, not necessarily for the entire 

duration of the order.114  

Despite the fact that the law requires the prosecution to specify the period for which the 

order must have effect, it is evident from the above analysis of the CBO, including the nature 

of the requirements/prohibitions that can be imposed, that an order of this kind can have a 

significant and longstanding effect on the offender’s liberty, albeit not targeting the most 

serious forms of criminality. It is, therefore, imperative for the prosecution (and local 

enforcement agents) to reserve the CBO for the most impactful forms of ASB that have a 

significant and adverse effect on other people’s quality of life.115 If the ASB in question is not 

serious enough to warrant the imposition of a CBO, local enforcement agents should instead 

apply for the issue of an injunction despite the fact that the perpetrator might have already been 

convicted of an offence. 

 

5.2.5 Applications to vary or discharge 

As far as perpetrators over the age of 18 are concerned, under section 27 the prosecution or the 

individual against whom a CBO was issued, can submit an application to court for the variation 

 
111 [2015] EWCA Crim 1268. 
112 R v Khan [2018] EWCA Crim 1472 at para. 15. 
113 R v Khan [2018] EWCA Crim 1472 at para. 15. 
114 Section 25(6). 
115 According to the CPS, even if both limbs of the legal tests are met, the prosecution will only apply for the issue 

of a CBO if this is in the public interest. See: Crown Prosecution Service, n.85 above.  
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or discharge of the order. The prosecution can, for instance, make an application under section 

27 in order to extend the duration for which the order or specific terms are to have effect and/or 

to add new terms.116 

 As far as those under the age of 18 are concerned, section 28 provides that the terms of 

the order should be reviewed annually. The review should be carried out by a chief police 

officer of the relevant police force.117 Under section 29(3), the chief police officer in question 

can invite other individuals or institutions to participate in the annual review of the order. Based 

on section 28(3), the purpose of this review is threefold. First, is to examine whether the 

perpetrator has complied with the terms of the CBO. Secondly, the reviewers need to assess 

the support network provided to the perpetrator and whether this has indeed managed to assist 

them in complying with the terms of the order. Finally, the reviewers need to examine whether 

the order must be varied or discharged. Although the chief police officer of the relevant police 

force is under no legal obligation to invite other individuals and/or organisations to participate 

in the annual review of the order, it is regarded good practice for the police to invite other 

relevant stakeholders to participate in this process. As mentioned earlier, this will enable them 

to examine the perpetrator’s behaviour and needs from various different perspectives and 

therefore assess more accurately the effectiveness of the order imposed.118  

 

5.2.6 Publicising the issue of a CBO 

Similar to the injunction, there are no reporting restrictions when a CBO is imposed on 

someone unless an order under section 39 of the Children and Young Persons Act 1933 has 

been made.119 As mentioned above, there is evidence to suggest that for some local 

enforcement agents, publicising information about the perpetrator is the only effective way of 

policing the enforcement of the injunction or the CBO imposed.120 This is primarily due to the 

limited availability of resources. Although the enforcement of the CBOs imposed is of 

paramount significance in terms of protecting members of the public from further ASB, it is 

worth reiterating that the publication of any information about the perpetrator and the terms of 

the order imposed should be necessary and proportionate to the risk posed.121 It is, therefore, 

 
116 Section 27(4). 
117 Section 29(1). 
118 See 4.3. 
119 Home Office, n.3 above, p.31-32. 
120 See 5.1.8. 
121 See 5.1.8. 
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necessary for local enforcement agents to carefully plan their publicity strategy ensuring that 

this does not go beyond what is absolutely necessary for the effective enforcement of the order. 

 

5.2.7 Breach of a CBO 

Breach of a CBO without reasonable excuse constitutes a criminal offence.122 Consequently, 

proceedings for the breach of a CBO are criminal in nature and therefore the criminal 

procedural and evidential rules apply.123 For those over the age of 18, the maximum sentence 

is 5 years’ imprisonment and a fine.124 For those under the age of 18, the maximum penalty is 

a 2-year detention and training order.125  

 As explained by the CPS, ‘there is a strong public interest in prosecuting’ those found 

in breach of the CBO imposed against them.126 In assessing whether it is in the public interest 

to prosecute those found in breach of their CBO, the CPS will take into consideration amongst 

other: i) the perpetrator’s past behaviour which led to the imposition of the order; ii) whether 

the victim was particularly vulnerable ; and iii) and ‘the reasons why the order was imposed’.127 

The importance of this assessment lies in the need to focus only on substantial rather than minor 

(technical) breaches of CBOs. To explain this further, consider Example B below: 

 

Example B: Prosecuting for breach of a CBO 

Two years ago, Jordan, who is 21 years of age, was convicted of criminal damage and given 

a CBO which prohibited him, amongst other, from entering a number of council estates 

across town, including Margaret’s Court. During the past couple of years, Jordan did not 

breach any of the terms of his CBO. Last week though, Jordan visited one of his friends in 

Margaret’s Court. A police officer who was patrolling the area, saw Jordan exiting 

Margaret’s Court and decided to arrest him for breaching the CBO issued against him. 

Although Jordan breached one of the terms of his CBO, there was no evidence to suggest 

that he behaved in an anti-social manner whilst in the Margaret’s Court. In fact, none of the 

other residents realised that Jordan entered Margaret’s Court. 

 
122 Section 30(1). 
123 Crown Prosecution Service, n.85 above.  
124 Section 30(2)(b). 
125 Home Office, n.3 above, p.32. 
126 Crown Prosecution Service, n.85 above.  
127 Crown Prosecution Service, n.85 above.  
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In Example B above, there is no doubt that Jordan has breached one of the terms of his CBO 

and has therefore committed an offence under section 30. Evidently, by entering Margaret’s 

Court, Jordan has shown disregard to a criminal court order.128  Nonetheless, Jordan’s 

behaviour did not cause ‘harassment, alarm or distress’ to any of the other residents. It is also 

worth noting that Jordan has not breached any of the terms of his CBO before. For these 

reasons, prosecuting Jordan for breaching the CBO issued against him might have been a 

disproportionate and unjustifiable response since this was only a minor (technical) breach of 

the order. This is not to suggest that nothing should be done here. Rather, the above is to argue 

that local enforcement agents should examine this on a case-by-case basis focusing on the 

impact of the perpetrator’s behaviour and whether this would warrant Jordan’s prosecution. As 

far as Jordan is concerned, it might have been more appropriate for the police to caution him 

rather than prosecuting him for breaching his CBO.   

 

 
128 Jordan could have applied for the variation or discharge of the order. See 5.2.5. 
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5.3 Community Protection Notice: Part 4 (Chapter 1) of the 2014 Act  

The Community Protection Notice (CPN) was introduced under Part 4 (Chapter 1) of the 2014 

Act as an alternative method of addressing certain kinds of ASB.129 As pointed out in the 

Explanatory Notes to the 2014 Act, CPNs should be used to address ‘unreasonable, ongoing 

problems or nuisances which negatively affect the community’s quality of life’.130 To this end, 

through a CPN certain prohibitions and/or requirements can be imposed upon an individual or 

a body.131  

A CPN can be issued against any person over the age of 16 or a body, such as a business 

or an organisation.132 Issuing a CPN against an individual appears to be relatively 

straightforward and unproblematic. This, however, might not be the case where a CPN is to be 

issued against a business or an organisation. Based on the Home Office’s guidelines, if the 

business is a small shop, then the notice should be directed to the shop owner whereas if it is a 

chain of shops, then the local enforcement agency needs to identify and issue the CPN against 

the manager of the particular premises.133 

In contrast with the injunction and the CBO which can only be issued against the 

perpetrator following an application to court, a CPN is an out-of-court measure.134 A notice of 

this kind, can be issued by any authorised person without the need to apply to court. Section 

53(1) defines, for this purpose, an authorised person as a constable (or a Police Community 

Support Officer if so delegated), the relevant local authority or a person designated by the 

relevant local authority.135 If the local authority decides to designate  these powers to a housing 

provider it is advisable they have a clear memorandum of understanding with the housing 

provider which covers the limitations on the powers, how they should be enforced and how 

data should be recorded and stored.136 Although there are a range of agencies that may use 

CPNs in most cases the relevant local authority will take the lead.  

 

 
129 Sections 43 to 58. 
130 House of Commons, n.30 above, para. 149. 
131 Section 43(3). 
132 Section 43(1). 
133 Home Office, n.3 above, p.40. 
134 See Figure 3. 
135 Section 53(5) of the 2014 Act a Chief Constable has the power to designate PCSO under section 53(5). The 

Anti-social Behaviour (Authorised Persons) Order 2015 applies to a housing provider as defined in section 20 

which includes non-profit private registered providers of social housing and charitable housing trusts. 
136 K. Bhogal, Cornerstone on Anti-Social Behaviour: The New Law (Haywards Heath: Bloomsbury Press, 2015), 

p.110. 
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Figure 3: The community protection notice  

 

Statute Part 4 (chapter 1) of the Anti-social Behaviour, Crime and Policing Act 2014 

Triggering 

behaviour 

1. conduct that is having a detrimental effect, of a persistent or continuing 

nature, on the quality of life of those in the locality; and  

2. conduct which is unreasonable (s.43(1)) 

Issuing 

authority 

Any authorised person under section 53 

The legal test 1. The authorised person is satisfied on reasonable grounds that the 

perpetrator’s conduct is having a detrimental effect, of a persistent or 

continuing nature, on the quality of life of those in the locality; 

2. The perpetrator’s conduct is unreasonable; 

3. A written warning was given to the perpetrator to stop their behaviour; 

and 

4. Despite the warning given, the perpetrator continues to behave in a 

manner that is having a detrimental effect on other people’s quality of 

life (s.43(1) and (5)) 

Requirements Negative and/or positive requirements (s.43(3)) 

Duration of 

the notice 

The notice may specify periods within which, or times by which, requirements 

imposed on the perpetrator are to be complied with (s.43(8)) 

Penalty on 

breach 

Breach of a CPN without reasonable excuse constitutes a criminal offence which 

can result in the imposition of a fine up to £2,500 when the notice was issued 

against an individual and up to £20,000 when the notice was issued against an 

organisation, such as a company.137 

 
137 House of Commons, n.30 above, para. 159. 
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5.3.1 The legal test 

As illustrated in Figure 3, a CPN can be issued if all of the conditions listed below are met: 

i) an authorised person is satisfied on reasonable grounds ‘that the conduct of the 

individual or body in question is having a detrimental effect, of a persistent or 

continuing nature, on the quality of life of those in the locality;  

ii) the conduct is unreasonable’; 138 

iii) a written warning was given to the perpetrator ‘that the notice will be issued unless 

[their] conduct ceases to have the detrimental effect’; 139 and 

iv) despite given the chance to alter their behaviour, the perpetrator continues to behave 

in a manner that has a detrimental effect on the quality of other people’s lives.140  

 

5.3.1.1 The first limb of the test  

Neither the statute nor the Home Office’s guidelines to local enforcement agents attempt to 

clearly define what constitutes behaviour which has ‘a detrimental effect on the quality of life’ 

of others. At first sight, the reluctance of both the 2014 Act and of the Home Office to identify 

precisely what kinds of behaviour should be dealt with through CPNs, appears to grant local 

enforcement agents with a significant magnitude of discretion regarding the scope of these 

notices. This was reaffirmed in the case of Summers v London Borough of Richmond Upon 

Thames where it was held that the way the legislation is phrased ‘strongly points to local 

authorities being given a wide discretion to decided what behaviours are troublesome and 

require to be addressed within their local area’. 141  

Moreover, it is evident by the wording of section 43(1) that CPNs can be used to address 

less serious forms of ASB than those dealt with through the injunction or the CBO. For 

instance, there is no need for the behaviour in question to cause or threatened to cause 

‘harassment, alarm or distress’. In theory, therefore, section 43 broadens the range of 

behaviours that may be considered to be anti-social. That notwithstanding, the Home Office’s 

 
138 Section 43(1). 
139 Section 43(5)(a). 
140 Section 43(5)(b). 
141 Summers v London Borough of Richmond upon Thames [2018] EWHC 782 at para. 25. This case was later 

applied in Dulgheriu v Ealing LBC [2018] EWHC 1667. 
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guidelines note that CPNs should be used against behaviour which is more than that which 

others ‘may just find annoying’.142  

As far as the ‘persistent or continuing nature’ requirement is concerned, again the Home 

Office’s guidelines offer little in the way of assistance other than by stating that this part of the 

legal test should be considered on a case-by-case basis.143 If, for instance, the perpetrator 

continues to behave in the same or similar manner after they have been warned by local 

enforcement agencies, then that could be deemed as persistent even if the conduct has been of 

short duration.144 On this view, local enforcement agents should not serve a CPN for activities 

that are a one off incident or rarely occur.   

 

5.3.2.2 The second limb of the test  

Even if there is evidence to suggest that the perpetrator’s behaviour is having a negative effect 

on other people’s quality of life, a CPN can only be issued if the conduct in question is 

unreasonable. The Home Office’s guidelines concede that what is unreasonable is a judgment 

exercise of the issuing officer, but it does warn against penalising those who have no real 

control over the behaviour by offering the example of a crying baby which may be disturbing 

to others but is neither unreasonable or controllable.145 To explain this further, consider 

Example C below. 

 

Example C: Issuing a CPN 

John owns a coffee shop near the town centre. The coffee shop is attached to a bungalow. 

The bungalow is currently occupied by Oliver and his partner Anne. Although Oliver and 

Anne are deeply in love, they are having heated arguments on a daily basis. On many 

occasions, John confronted the couple about their behaviour since this had an adverse effect 

on his business. Matthew, a 75-year-old who lives in a block of flats nearby, is extremely 

frustrated by the whole situation and he is seriously considering the possibility of selling his 

flat and moving elsewhere.      

 
142 Home Office, n.3 above, p.40. 
143 Home Office, n.3 above, p.40. 
144 Home Office, n.3 above, p.40. 
145 Home Office, n.3 above, p.40. 
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The local CSU find the behaviour of John, Oliver and Anne problematic, but they do not 

think that it is serious enough to justify an application for the issue of an injunction against 

them. Instead, they consider the possibility of issuing a CPN against them. 

 

In Example C above, it is evident that the behaviour of John, Oliver and Anne is continuingly 

having a detrimental effect on Matthew’s quality of life. Consequently, the first part of the legal 

test is made out. In order for a CPN to be issued against any of them, it is necessary for the 

CSU in question to consider their behaviour as unreasonable. As far as Oliver and Anne is 

concerned, it is apparent that their behaviour is indeed unreasonable. As far as John is 

concerned, however, it could be argued that his behaviour is not unreasonable since Oliver and 

Anne’s heated arguments have had a significant financial effect on his business.146 Hence, the 

CSU can only issue a CPN against Oliver and Anne.   

 

5.3.2.3 The third and fourth limb of the test 

As discussed above, it is common practice for local enforcement agents to try and address the 

perpetrator’s behaviour through a number of informal interventions, such as warning letters, 

albeit this not being necessary for the issue of an injunction or a CBO.  As far as the CPN is 

concerned though, the 2014 Act provides that before such a notice is issued, a formal written 

warning must be given to the perpetrator.147  The warning, usually a letter, must make clear 

that if the behaviour does not cease, then a CPN will be issued against the individual or body 

in question. There is no prescribed form for this warning, but this should include an outline of 

the behaviour complained and it should be clear which behaviour the perpetrator needs to stop 

or take steps to address.  Perpetrators should also be given a timescale as to when the 

requirements should be complied with and that should be sufficient time to make any 

changes.148  In some cases, there can be very little delay between the issuing of the written 

warning and the CPN.   In the case of Oliver and Anne, for example, if they still continue to 

behave in a manner that has a detrimental effect on John and Matthew’s quality of life, then a 

CPN can be issued against them even within minutes.149 It is also worth noting that the warning 

 
146 It is worth mentioning that if the conduct complained of takes place on or affects premises that a person owns, 

leases, operates, occupies, controls or maintains, the ASB is treated as the conduct of that person, unless they 

cannot reasonably be expected to control or affect it. See section 44. 
147 Section 43(5). 
148 Home Office, n.3 above, p.42. 
149 Section 43(5)(b). 
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should clearly set out the consequences of being issued with a CPN and the potential penalty 

on breach. 

 

5.3.2 The CPN process 

Similar to the injunction, it is considered good practice for local enforcement agents to work 

with each other to decide who would be the most appropriate agency to deal with the ASB and 

to ensure that information is sufficiently communicated between them. Once it is decided who 

will take the lead, the intention to issue a CPN should be communicated to any other 

appropriate individual or body.150 These are not defined under Part 4 since who will be 

appropriate will vary in each case. However, the Explanatory Notes to the 2014 Act suggests 

that the perpetrator’s landlord may be an appropriate person and if the CPN is to be addressed 

to young persons, i.e.16-17 years old, then the appropriate people may be their parents or social 

workers.151  

 

5.3.2.1 Notifying victims 

According to the Home Office’s guidelines, before issuing a CPN, local enforcement agents 

need to communicate with the victim in order ‘to gain a proper understanding of the harm that 

is being caused to individuals and the community’.152 This is not only in line with the 

Government’s desire for local enforcement agents to adopt a more victim-oriented approach, 

but it can also provide them with the necessary evidence needed to support the issue of a 

CPN.153 The Home Office’s guidelines also suggest that the victims of the ASB should be 

updated as the CPN process is worked through so they are clear that the agency is taking action 

and about the possible implications that this might have for the perpetrator.154  

 As noted above, a victim-oriented approach is not a panacea when dealing with ASB.155 

This is not to suggest that local enforcement agents should not take the victims’ complains 

seriously. Instead, it is to highlight the need for local enforcement agents to be content that the 

complaints are evidenced. Particular care needs to be taken if there is only one complainant 

 
150 Section 43(6). 
151 Home Office, n.3 above, p.42. 
152 Home Office, n.3 above, p.39. 
153 Home Office, n.3 above, p.39. 
154 Home Office, n.3 above, p.42. 
155 See 4.1. 
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and other agencies refuse to act in those situations. The importance of this lies in the fact that 

the CPN is an out-of-court measure and therefore it is subjected (at least based on how the law 

appears on the statute book) to little, if any, outside scrutiny.  

 

5.3.2.2 Overlap with statutory nuisance 

The behaviour for which a CPN can be issued may (under certain circumstances) also amount 

to a statutory nuisance under the Environmental Protection Act 1990. In those circumstances, 

a CPN may be issued while the local authority investigates whether the behaviour constitutes 

a statutory nuisance. If the perpetrator’s behaviour can be regarded as both statutory nuisance 

and one that falls within the ambit of section 43, then local enforcement agents are encouraged 

to use their statutory nuisance powers.156 This is due to the fact that local enforcement agents 

have a duty to issue a statutory nuisance notice if a nuisance is found.157  

 

5.3.2.3 Overlap with the Part 1 injunction 

As discussed above, the wording of section 43 appears to suggest that the CPN should be used 

to address less serious forms of ASB than those targeted through the injunction and the CBO.158 

The reluctance of the legislature to provide further guidance as to the kinds of ASB that fall 

within the ambit of section 43 creates ambiguities as to the precise distinction between the CPN 

and the injunction. In Example C above, for instance, the local CSU might not be sure whether 

they should issue a CPN against Oliver and Anne or proceed with an application for an 

injunction under Part 1 of the 2014 Act. In order to avoid any ambiguities as to the kinds of 

ASB that should be dealt with through a CPN, local enforcement agents are advised to pre-

determine the scope of this tool. Simply put, to decide in advance, following a consultation 

with other relevant stakeholders, that the CPN should only be used for certain kinds of 

behaviour.  

Cases, such as Reigate & Banstead Borough Council v Walsh, suggest that local 

enforcement agents will first try to deal with the perpetrator’s behaviour through informal 

and/or formal out-of-court interventions, such as the CPN, before applying to court for the issue 

 
156 Home Office, n.3 above, p.41. 
157 Home Office, n.3 above, p.41. 
158 See 5.3.1.1. 
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of an injunction.159 In theory, this can be a swift and cost-effective method of dealing with the 

perpetrator’s behaviour. The perpetrator’s failure to comply with the terms of the CPN can also 

provide local enforcement agents with additional evidence to support an application for an 

injunction under Part 1.    

 

5.3.2.4 Serving a CPN 

A CPN can be served by personal service, posted or left at the proper address.160 The CPN can 

be posted to the premises if reasonable enquiries, such as searches of the land registry, or the 

electoral roll have failed to ascertain the details of the occupier.161 The issuing officer has the 

power to enter the premises to the extent reasonably necessary to post the CPN, but should do 

no more as that may be deemed to be trespass.  

 

5.3.3 The terms of a CPN 

If the written warning does not produce the required changes, then local enforcement agents 

can proceed with the issue of a CPN against the perpetrator. Section 43(3) provides that through 

the issue of a CPN, both positive and negative requirements can be imposed on the perpetrator. 

As to the former, the perpetrator might be asked to ‘do certain things’ and/or ‘take reasonable 

steps to achieve specified results’.162 To explain this further, the Home Office’s guidelines 

provide the example of a dog that enters a neighbour’s garden through a broken fence and a 

CPN is issued against its owner requiring him to fix the fence and if appropriate to attend dog 

behaviour training classes.163  As to the latter, the perpetrator can be prohibited from ‘doing 

specified things’.164 In the Example C above, for instance, the CSU in question might choose 

to issue a CPN against Oliver and Anne through which they will be prohibited from being noisy 

and/or causing nuisance to others living in the vicinity.  

 It follows from the abovementioned examples that Part 4 (chapter 1) of the 2014 Act 

affords local enforcement agents with a significant magnitude of discretion regarding the nature 

of the requirements imposed on those against whom a CPN is issued. The importance of this is 

 
159 [2017] EWHC 2221 at para. 5. 
160 Section 55(1). 
161 Home Office, n.3 above, p.40. 
162 Section 43(3)(b) and section 43(3)(c) respectively. 
163 Home Office, n.3 above, p.43. 
164 Section 43(3(a). 
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heightened further by the fact that the CPN is an out-of-court measure of dealing with certain 

types of ASB. Simply put, in contrast with the injunction and the CBO, there are no court 

proceedings and therefore it is entirely up to the local enforcement agent in question to decide: 

i) whether the legal test for the issue of a CPN is made out; and ii) what requirements should 

be imposed on the perpetrator.165 The fact that the injunction and the CBO can only be issued 

following court proceedings means that an extra layer of review is added to the whole process. 

This, however, is not the case with informal and other formal out-of-court interventions, such 

as the CPN.  

Clearly, out-of-court interventions allow local enforcement agents to deal with the 

perpetrator’s behaviour instantly without the need to formally apply to court for the issue of an 

injunction or a CBO. Regardless of the expediency of this, CPNs have been subjected to 

considerable criticism.166 Some of the CPN’s critics argue, for instance, that those issuing 

CPNs lack proper systems of considering the evidence upon which the notices are based and 

that they should only be issued when there is sufficient evidence to meet the criminal standard 

of proof, e.g. to be convinced beyond reasonable doubt that the perpetrator’s behaviour has a 

detrimental effect on other people’s quality of life.167 There is also criticism of the 

inconsistency between the numbers of CPN issued with some local authorities issuing much 

more than others.168 Moreover, there have been criticisms that CPNs are too vague. For 

instance, Hull City Council issued a CPN prohibiting someone from ‘engaging in any conduct 

that is likely to cause nuisance to any person within Hull’.169 

Some of these criticisms have been refuted by the Local Government Association who 

stated that ‘CPNs can be used to address a range of anti-social activities, which are having a 

detrimental effect on the quality of life of local people … CPNs offer a quick response to 

problems raised by local residents and business without the expense and length of time of 

alternatives such as taking someone to court requires’.170  Nonetheless, it is advisable that local 

 
165 As discussed below, however, an individual or a body can challenge the issue of a CPN against them by 

appealing to the Magistrates’ Court. See 5.3.4. 
166 See, for example: J. Appleton, CPNs: The Anarchy of Arbitrary Power (2017) available at: 

http://manifestoclub.info/cpns-the-anarchy-of-arbitrary-power/ [last accessed 20 December 2018]. 
167 J. Appleton, n.165 above.  
168 A 2016 report found, following Freedom of Information Act requests, that in the year from October 2014 to 

October 2015 107 local authorities had issued 3,943 CPN’s. The London Borough of Newnham was the most 

prolific with 1,486 notices issued. See: M. Smulian, ‘Councils Issue Nearly 4000 Community Protection Notices: 

Report’ (2016) available at: https://www.publiclawtoday.co.uk/housing/community-safety/432-housing-

articles/housing-community-safety/community-safety-features-news/32124-councils-issue-nearly-4-000-

community-protection-notices-report [last accessed 20 December 2018]. 
169 M. Smulian, n.168 above. 
170 M. Smulian, n.168 above. 

https://www.publiclawtoday.co.uk/housing/community-safety/432-housing-articles/housing-community-safety/community-safety-features-news/32124-councils-issue-nearly-4-000-community-protection-notices-report
https://www.publiclawtoday.co.uk/housing/community-safety/432-housing-articles/housing-community-safety/community-safety-features-news/32124-councils-issue-nearly-4-000-community-protection-notices-report
https://www.publiclawtoday.co.uk/housing/community-safety/432-housing-articles/housing-community-safety/community-safety-features-news/32124-councils-issue-nearly-4-000-community-protection-notices-report
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enforcement agents consider these criticisms when issuing CPNs and use them with caution. 

To this end, before issuing a CPN, local enforcement agents should consider the following: 

1. Whether it is possible to discuss the issue and the content of the CPN with 

colleagues and other local partners. As mentioned above, the presence of review 

procedures (both internal and external) is capable of restricting the potential 

misuse of the ASB tools and powers;171 and 

2. A requirement must reasonably attempt to prevent the detrimental effect of the 

conduct from continuing or reoccurring or reduce the effect or reduce the risk 

of the conduct continuing or reoccurring.172 

 

5.3.4 Appeals against the issue of a CPN 

Although CPNs are out-of-court interventions, those against whom a notice of this kind has 

been issued can seek to challenge it by appealing to the Magistrates’ Court within 21 days of 

service.173  The appeal can be based upon:  

1. the behaviour not having taken place;  

2. that the behaviour did not have a detrimental effect on the quality of life on those in the 

locality; 

3. that the behaviour was not persistent or continuing; 

4. that the behaviour was not unreasonable or that those against whom a CPN has been 

issued cannot reasonably be expected to control or affect the behaviour; 

5. that the requirements are unreasonable or there is a material defect with the CPN; or 

6. that the Notice was issued to the wrong person. 174  

It is worth mentioning that during the period of the appeal, any positive requirements do not 

have effect whereas negative requirements continue to have effect.175   

 

 
171 See 4.3. 
172 Section 43(4). 
173 Section 46. 
174 Section 46(1). 
175 Section 46(3). 
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5.3.5 Breach of a CPN 

Failure to comply with a CPN constitutes a criminal offence.176 The issuing authority can deal 

with a breach of a CPN in the following ways: 

i) Fixed Penalty Notice 

The issuing authority can choose to serve a fixed penalty notice to the perpetrator.177 Although 

the maximum penalty should not be more than £100, it is for the issuing agency to determine 

what figure they set below that.178  

 

ii) Remedial action 

Remedial actions are intended to repair the harm/damage caused by the perpetrator. In the 

Home Office’s guidelines, the example of a local authority clearing a garden of rubbish and 

then claiming the costs from the perpetrator is provided.179  Only a local authority, or a body 

designated by a local authority can undertake remedial works.180 On completion of the works 

the perpetrator will have to pay for the related costs which include staff time and administrative 

costs.  The local authority may, as long as the land is ‘open to the air’, undertake the works 

without the consent of the owner or occupier.181 If, however, the work is inside a property, then 

the owner’s consent is needed.182 Before doing the works in default, the local authority should 

provide the perpetrator with the details of the works and the amount (which should be 

reasonable) they will be charged if they undertake the works.183 Under section 47(7), the 

perpetrator may appeal to the Magistrates’ Court on the ground that the cost of the works is 

disproportionate.  

 

 

 

 
176 Home Office, n.3 above, p.43. 
177 Section 52. 
178 Section 52(7). 
179 Home Office, n.3 above, p.44. 
180 Section 47(5). 
181 Section 47(3). 
182 Section 47(3). 
183 Section 47(3)(b). 
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v) Prosecution for the failure to comply 

The issuing agency has the power to prosecute those who fail to comply with a CPN.184  This 

will either be in the Magistrates’ Court or the youth court if the perpetrator is 16 or 17 years 

old. If convicted, an individual may receive up to a Level 4 fine (currently £2,500) or up to 

£20,000 in the case of a business or organisation.185  

In addition, to the fine imposed on the defendant for failing to comply with a CPN, the 

court may impose a remedial order which may require the defendant to carry out specified 

works or to allow the local authority to carry out the specified works.186 The court may also 

order forfeiture of any item used in the commission of the offence, such as sound equipment, 

and when forfeited the items can be destroyed or disposed of.187 Moreover, the court may issue 

a warrant authorising the seizure of equipment that has been used in the commission of the 

failure to comply with the CPN.188  If the defendant fails to comply with any part of the court 

order, then they will be in contempt of court which may lead to a custodial sentence of up to 

two years and an unlimited fine.189  

 
184 Section 48(1). 
185 Section 48(2). 
186 Section 49(1). 
187 Section 50(1). 
188 Section 51. 
189 Home Office, n.3 above, p.45. 
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5.4 Public Spaces Protection Order: Part 4 (Chapter 2) of the 2014 Act 

One of the most controversial elements of the 2014 Act was the introduction of Public Spaces 

Protection Orders (PSPOs) under Part 4 (chapter 2).190 Similar to the other ASB tools and 

powers discussed here, this power was created as part of the drive to put the needs of the victims 

of ASB first. In contrast with the injunction and the CBO, PSPOs focus on those kinds of 

behaviour that cause a nuisance to communities generally rather than those that impact upon 

specific individuals.191 The aim of PSPOs is to stop individuals behaving in an anti-social 

manner in public spaces and they are intended ‘to help ensure that the law-abiding majority 

can use and enjoy public spaces, safe from anti-social behaviour’.192  

It is also worth noting that a PSPO can be used to deal with existing problems and 

problems that are likely to occur in the future.193 Although initially PSPOs were not subjected 

to considerable scrutiny because they were deemed to be akin to byelaws, their implementation 

led some commentators to accuse local authorities of using these orders ‘to stifle fundamental 

freedoms and target vulnerable minorities’.194 As Bhogal explains, ‘PSPOs are a powerful 

remedy because they affect the behaviour of every person’ and therefore careful consideration 

needs to be given to human rights issues.195  For this reason, when considering making a PSPO 

the local authority must have particular regard to the rights of freedom of expression and 

freedom of assembly as set out in Articles 10 and 11 of the European Convention on Human 

Rights.196 To this end, local authorities should take care to balance the competing rights of the 

individual with the rights of the community as a whole.197 

 

5.4.1 Issuing authorities 

The local authorities which may issue a PSPO in England include district councils; the county 

council or unitary authorities may undertake the role where there is no district council; the 

London Boroughs and the Common Council for the City of London and the Isles of Scilly.198 

 
190 B. O’Brien, ‘Public Spaces Protection Orders: An “Attack of Vagueness”’ (2016) Safer Communities 

Vol.15(4) 183-189; 183. 
191 Home Office, n.3 above, p.48. 
192 Home Office, n.3 above, p.48. 
193 K. Bhogal, n.136 above, p.126. 
194 Unlike byelaws, PSPOs are not ultra-vies if they overlap with other legislation nor do they need to be monitored 

by central Government. See: K. Brown, ‘The Hyper-Regulation of Public Space: The Use and Abuse of Public 

Spaces Protection Orders in England and Wales’ (2017) Legal Studies Vol. 37(3) 543-568; 544. 
195 K. Bhogal, n.136 above, p.128. 
196 Section 72(1). 
197 Lough and Others v First Secretary of State [2004] EWCA 905. 
198 Section 74(1)(a). 
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As far as Wales is concerned, ‘local authorities’ includes county councils or borough 

councils.199 Parish and town councils (England) and community councils (Wales) do not have 

the power to issue PSPO’s and would need to ask the relevant authority if they require a PSPO 

in their area. 

 

5.4.2 Consultation  

Section 72(3) imposes a duty on each local authority to consult with the Police (the relevant 

Chief Constable and in many areas the Police and Crime Commissioner); the owner or occupier 

of the land (if that is not the local authority); and the appropriate community representatives, 

e.g. residents’ associations, before issuing a PSPO. Furthermore, the Home Office’s guidelines 

strongly recommend that the relevant local authority should consult as openly and widely with 

the public before making a PSPO including the regular users of the areas affected by the 

proposed PSPO or those involved with particular activities, e.g. busking.200 As Brown points 

out, ‘local authorities should avoid the temptation to consult only with those how they believe 

will be protected by the measures, rather than those who will be restricted by them’.201 Thus, 

local authorities should take steps to engage with those hard to reach communities who may be 

directly affected by the PSPO.202 This may include the local authority holding public meetings 

on the basis that the more consultation is undertaken the more the PSPO will be tailored to the 

needs of the local community. It is worth noting that on some occasions, strong public 

opposition to the local authorities’ plans resulted in the abandonment and/or modification of 

the proposed PSPOs.203  

Open and wide consultation will enable local enforcement agents to assess more 

accurately the potential ramifications of the PSPO both on those affected by the ASB in 

question and those whose behaviour is more likely to fall within the scope of the order. 

Although the underlying rationale for the introduction of the PSPO was the adoption of a more 

victim-oriented approach towards ASB, it is really important for local enforcement agents to 

constantly reflect on how the implementation of these measures is likely to affect potential 

 
199 Section 74(1)(b). 
200 Home Office, n.3 above, p.49. 
201 K. Brown, n. 194 above, 552. 
202 For example, with Gypsies, Travellers and rough sleepers.  
203 Some of these protests have been encouraged by organisations concerned about civil liberties including Liberty. 

See: Liberty, ‘Stand Against Councils Punishing Poverty’ (2016) available at 

https://www.libertyhumanrights.org.uk/campaigning/stand-against-councils-punishing-poverty [last accessed 21 

December 2018]. 

https://www.libertyhumanrights.org.uk/campaigning/stand-against-councils-punishing-poverty
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perpetrators as well.204 As mentioned above, there is evidence to suggest that on many 

occasions people do not behave in an anti-social manner purely out of choice. Instead, ASB is 

usually the direct result of a number of social problems, such as drug addiction and poverty.205 

Moreover, local enforcement agents need to bear in mind that in contrast with those taken to 

court for breaching their injunction, legal aid is not available to those who wish to challenge 

the issue of a PSPO.206 Consequently, it is imperative for local enforcement agents to be 

mindful of how the implementation of the PSPOs might affect those members of the 

community who are difficult to reach and do not have the necessary means needed to challenge 

the issue of such order. 

 

5.4.3 The legal test 

A PSPO can only be issued by certain local authorities if they are satisfied on reasonable 

grounds that the following two conditions have been met:  

1. That activities carried on in a public place within the authority’s area have had a 

detrimental effect on the quality of life of those in the locality or it is likely that 

activities will be carried on in a public place within that area and they will have 

such an effect; and 

2. The effect, or likely effect, of the activities is, or is likely to be, of a persistent or 

continuing nature; is, or is likely to be, such as to make the activities unreasonable; 

and justifies the restrictions. 207   

 

 

 

 

 

 

 
204 See 4.4. 
205 S. Demetriou, n.18 above. 
206 Brown v London Borough of Haringey [2015] EWCA Civ 483 para.29 - 31. 
207 Section 59. 
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Figure 4: The public spaces protection orders 

Statute Part 4 (chapter 2) of the Anti-social Behaviour, Crime and Policing Act 2014 

Triggering 

behaviour 

Behaviour that has or is likely to have a detrimental effect on the 

quality of life of those in the locality (s.59(2)) 

Issuing 

authority 

A local authority (s.74(1)) 

The legal 

test 

1. Activities carried on in a public place within the authority’s area 

have had a detrimental effect on the quality of life of those in the 

locality or it is likely that activities will be carried on in a public 

place within that area and they will have such an effect; and 

2. The effect, or likely effect, of the activities is, or is likely to be, of 

a persistent or continuing nature; is, or is likely to be, such as to 

make the activities unreasonable; and justifies the restrictions 

(s.59) 

The terms 

of the 

order 

Any positive and/or negative requirements (s.59(4)) 

Duration of 

the order 

Each order can last up to 3 years (s.60(1)) 

Penalty on 

breach 

Breach of a PSPO without reasonable excuse constitutes a criminal offence. 

A local authority can choose to impose a fixed penalty notice (up to £100) or 

prosecute the offender (the maximum fine is £1000) (s.67(1)). 
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5.4.3.1 The meaning of ‘public space’ 

Public space is widely defined in the 2014 Act as including any place to which the public or 

any section of the public have access, on payment or otherwise, as of right or by virtue of 

express or implied permission.208 It follows, therefore, that the way the law conceptualises the 

public spaces does not focus on the ownership of the land and includes spaces which are 

outdoors or indoors whether publically or privately owned.  

 

5.4.3.2 Triggering behaviour 

The legislative test does not require evidence that any individual has been or is likely to have 

been harmed by any of the activities that targeted by the PSPO.209 The legal test can even be 

met if it is likely for the kinds of behaviour targeted through a PSPO, to have a detrimental 

effect on the quality of people’s lives.210 Consequently, there is no need for a pattern of 

behaviour to have been established in order for the issue of a PSPO to be justified. It follows, 

therefore, that the relevant legal test is lower than the one that has to be met in order for a Part 

1 injunction to be imposed on someone.211 Nonetheless, according to the Home Office’s 

guidelines, the restrictions imposed through the issue of a PSPO still need to focus on specific 

behaviours and be necessary and proportionate.212 To this end, local enforcement agents 

should satisfy themselves that they are appropriately balancing the needs of those who find the 

activities detrimental against the value of those activities to others.213 Local enforcement 

agents, therefore, should be satisfied that the proposed restriction are not arbitrary, unfair or 

based upon irrational considerations.214 Further, even if the criteria for making a PSPO are met, 

local authorities should consider whether there are less restrictive means of addressing the ASB 

in question. The local authority is not bound to take the least intrusive approach, but they must 

at least consider whether there are less restrictive methods.215 

The case of Summers provides useful guidance on the use of the PSPOs. In particular, 

it was held that the local authority does not have to prove that they tackled the problem in the 

 
208 Section 74(1). 
209 K. Brown, n.194 above, 547. 
210 K. Brown, n.194 above, 547. 
211 K. Brown, n.194 above, 546. 
212 Home Office, n.3 above, p.51. 
213 K. Brown, n.194 above, 548. 
214 On a traditional public law basis and on a human rights basis. 
215 R (on the application of Daly) v Secretary of State for the Home Department [2001] 3 All ER 433. 
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best or most logical way, but only that they acted reasonably.216 As explained by Mrs Justice 

May, creating a PSPO ‘requires local knowledge, taking into account conditions on the ground, 

exercising judgement (i) about what activities need to be covered…. and (ii) what prohibitions 

or restrictions are appropriate…Deciding whether, and if so what, controls on certain 

behaviours or activities may be necessary within the area covered by a local authority is thus 

the very essence of local politics’.217 On this view, PSPOs can be a vital tool for local 

enforcement agents in terms of addressing what really matters to their communities.  

 

5.4.3.3 Land requiring special consideration 

Before issuing a PSPO, the local authority in question needs to carefully consider the issues 

involved if the land to which the proposed order would include registered common land; a 

registered town; or village green or open access land.218 Care should also be taken if the 

proposed PSPO would restrict activities or access to public rights of way and the 2014 Act 

allows for additional requirements whether public rights of way are affected.219 The local 

authority must consider the likely effect of making the order on the occupiers of premises 

adjourning or adjacent to the highway and the likely effect of making the order on others within 

the locality and in any case whether the highway constitutes a through route the availability of 

a reasonably convenient alternative route.220 Finally, it is worth noting that a PSPO cannot have 

the effect of restricting access to a public right of way over certain highways if that is the only 

or principal means of accessing a dwelling, or premises used for business or recreational 

activities.221 

 

5.4.4 The terms of a PSPO 

As seen above, the 2014 Act provides local authorities with a significant magnitude of 

discretion regarding the kinds of behaviour that can be addressed through a PSPO. This 

significant magnitude of discretion extends to the nature of the requirements and/or 

prohibitions that can be imposed through a PSPO as well. In particular, as noted in the Home 

Office’s guidelines, each PSPO can be ‘drafted from scratch’ and it can therefore contain one 

 
216 Summers v London Borough of Richmond Upon Thames [2018] EWHC 782 (Admin) at para 61.  
217 Summers v London Borough of Richmond upon Thames [2018] EWHC 782 (Admin) at para 25. 
218 Home Office, n.3 above, p.50. 
219 Section 64(1). 
220 Section 65. 
221 Section 64(5). 
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or multiple restrictions or requirements which can be applied to everyone or can apply to certain 

groups of people.222 In Bassetlaw, for instance, a PSPO which applies only to those who are 

under 18 who are not within the effective control of an adult has been issued.223 Section 59(7) 

though provides that each PSPO must: i) identity the activities which fall within the scope of 

the order;  ii) explain the potential sanctions that can be imposed on those found in breach of 

the order; and iii) specify the period for which the order has effect.  

 

5.4.4.1 Controlling dogs  

PSPOs can be utilised by local authorities as a means of controlling the behaviour of dog 

owners which might have an adverse impact upon on the life of the community. As explained 

by the Home Office’s guidelines, PSPOs can replace Dog Control Orders which had sought to 

ensure responsible dog control by requiring, for instance, dog owners to pick up faeces; keep 

dogs on leads in certain areas; exclude dogs from play areas; and have a maximum number of 

dogs being walked by one person any time.224 Many local authorities have already replaced 

their Dog Control Orders with PSPOs in similar terms.225  

If a local authority makes a PSPO which restricts the exercise of dogs, then they should 

take into account the provisions of the Animal Welfare Act 2006 which provides that dog 

owners are responsible for the welfare of their animals which includes exercising them.226 

Local authorities should, therefore, be encouraged to publish a list of alternative sites during 

the consultation period and should consult dog users and welfare experts, including for example 

the Kennel Club.227 They are also encouraged to consider other routes including targeting those 

specific individuals who are causing a problem through the use of CPNs. They should also 

provide education and information to dog owners to prevent the problems occurring in the first 

place.  

 

 
222 Home Office, n.3 above, p.50. 
223 Bassetlaw District Council, ‘Gateford Public Spaces Protection Order 2018’ (2018) available at < 

http://www.bassetlaw.gov.uk/media/2920/pspo-gateford-2018-2021-sealed-order.pdf> [last accessed 21 

December 2018. 
224 The power to make Dog Control Orders was contained within the Clean Neighbourhoods and Environment 

Act 2005. See: Home Office, n.3 above, p.52. 
225 Some of these local authorities include Adur District Council; Worthing Borough Council; Lewes District 

Council; and Eastbourne Borough Council. 
226 Home Office, n.3 above, p.52. 
227 Home Office, n.3 above, p.52. 

http://www.bassetlaw.gov.uk/media/2920/pspo-gateford-2018-2021-sealed-order.pdf
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5.4.4.2 Restricting alcohol  

Under 62, a PSPO can be used to control the consumption of alcohol in a public space, with 

certain exceptions, e.g. where the supply of the alcohol is licenced.228 If an authorised person 

reasonably believes that someone is or was consuming or intends to consume alcohol in breach 

of a restriction, then a local enforcement officer may instruct them to cease consumption and 

surrender to them the alcohol and/or the container suspected of containing alcohol.229 The local 

enforcement officer must inform the perpetrators that they will be committing a criminal 

offence if they do not comply with the instructions. A request not to consume alcohol or to 

surrender an item shall be made by an authorised person, but this will not be valid if when 

asked the local enforcement officer fails to provide evidence of their authorisation.230 

 

5.4.4.3 Homelessness and begging 

The Home Office’s guidelines clearly state that a PSPO should not be used solely to deal with 

the 'problem' of rough sleeping as street homelessness does not of itself constitute ASB.231 

According Liberty, however, some local authorities tried in the past to use PSPOs to tackle 

those living on the street.232  This focus on rough sleeping corresponds with the rise in rough 

sleeping which according to the Department for Communities and Local Government in 2016 

showed that rough sleeping had increased by 21% from 2015, and the figure in 2015 had in 

turn increased by 31% from 2014.233  

Similarly, local authorities have also been criticised for introducing PSPO which 

impose restrictions on begging or aggressive begging on the basis that there is already a 

criminal offence under the Vagrancy Act 1824 to cover that situation.234 Such a step may be 

considered to be an attack on the most vulnerable in society.235 This is not to suggest that local 

 
228 Section 62. 
229 Section 63. 
230 Section 63(4). 
231 Home Office, n.3 above, p.51. 
232 Liberty, ‘Liberty Welcomes Newport City Council’s Radical Overhaul of Unlawful and Unjustified PSPO 

Plans’ (2015) available at < https://www.libertyhumanrights.org.uk/news/press-releases-and-statements/liberty-

welcomes-newport-city-council%E2%80%99s-radical-overhaul-unlawful>. 
233 Department for Communities and Local Government, Rough Sleeping in England: Autumn 2016 (2017) 

available at < https://www.gov.uk/government/statistics/rough-sleeping-in-england-autumn-2016> [last accessed 

21 December 2018. 
234 B. O’Brien, n.190 above, 184. 
235 B. O’Brien, n.190 above, 184.  

https://www.gov.uk/government/statistics/rough-sleeping-in-england-autumn-2016
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authorities should not use the PSPOs or any other ASB tools and powers in order to address 

aggressive begging. Instead, this is to reiterate the need for local enforcement agents to: 

1. Take into consideration the causes of the ASB and how these can be best 

addressed; 

2. The fact that many of those who are most likely to be affected by the issue of a 

PSPO, e.g. rough sleepers, do not have the means to legally challenge such 

measures; and  

3. That breach of a PSPO constitutes a criminal offence.236   

 

5.4.4.4 Buskers 

Local authorities should bear in mind that when the ASB tools and powers were discussed in 

Parliament, it was clear that the Government did not intend for these measures to be used 

against buskers. The reason for this was that busking was considered to have a ‘positive effect 

on the community’.237 It is, therefore, imperative for local enforcement agents to ensure that 

the PSPOs should be aimed at negative and not positive behaviours. 

 

5.4.4.5 Congregating in groups 

Some of the most controversial restrictions contained within some PSPOs are those which 

prohibit people from gathering in groups of two or more persons unless for a specific 

purpose.238 There is no requirement that those people must behave in an anti-social manner and 

thus it is difficult to justify the use of these PSPOs. These restrictions are used particular against 

young people congregating in public spaces, for they are likely to be perceived as being anti-

social, and local authorities should consider the social harm caused to young people if they are 

not allowed to meet in public spaces.239  

 

 
236 See 5.4.8. 
237 House of Lords, ‘Public Order: Busking and Live Music’ (Column 570, 21 January) (2014) available at < 

https://publications.parliament.uk/pa/ld201314/ldhansrd/text/140121-0001.htm> [last accessed 21 December 

2018]. 
238 See, for example, those PSPOs issued by the London Borough of Hillingdon. Available at 

http://www.hillingdon.gov.uk [last accessed 21 December 2018].  
239 A. Crawford, ‘Criminalising Sociability Through Anti-Social Behaviour Legislation: Dispersal Powers, Young 

People and the Police’ (2009) Youth Justice Vol.9(1) 5-26. 

https://publications.parliament.uk/pa/ld201314/ldhansrd/text/140121-0001.htm
http://www.hillingdon.gov.uk/
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5.4.5 Publicising a PSPO 

A copy of the draft PSPO should be published on the local authority’s website and may also, 

at the discretion of the local authority, be published in a local newspaper.240 The publicity 

should be carried out in accordance with the provisions of the Anti-social Behaviour, Crime 

and Policing Act 2014 (Publication of Public Spaces Protection Orders) Regulations 2014. 

Nonetheless, local authorities are given significant discretion as to how they publish the 

proposed PSPO and simply placing the proposal onto its website may not attract much notice 

without additional publicity been given to the proposals. Notices should also be placed on or 

adjacent to the land to which the notice relates, such on information boards within parks at the 

entrances and exits and the number of notices should be such as the local authority consider 

sufficient.  

 

5.4.6 The duration of PSPOs 

According to section 60(1), a PSPO can have effect for a period of no more than 3 years. That 

said, each PSPO can be extended, for no more than 3 years,241 if the relevant local authority is 

satisfied on reasonable grounds that it is necessary to extend the order in order to prevent the 

occurrence or recurrence of the activities identified in the order or because there has been an 

increase in the frequency or seriousness of those activities that fall within the scope of the 

order.242  

At first sight, requiring local authorities to renew each PSPO every 3 years can be seen 

by some local enforcement agents as an unnecessary burden. Local enforcement agents though 

are encouraged to view this as a great opportunity to assess the overall effectiveness of each 

PSPO and consider whether this is still necessary. There is currently a debate as to whether a 

renewed PSPO is subjected to a lower level of scrutiny than the original order.243 In order to 

address any concerns regarding the integrity of this process, local authorities are advised to 

reapply the original legal test to satisfy themselves that the PSPO is still necessary. To this end, 

the issuing authority should examine objectively whether the PSPO is still necessary whilst 

contemplating on the order’s potential impact on those most likely to be affected by it, either 

as perpetrators or victims. 

 
240 Section 72(3). 
241 Section 60(3)(a). 
242 Sections 60(2). 
243 K. Brown, n.194 above, 557. 
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5.4.7 Challenging PSPOs in the courts 

Local authorities should bear in mind that PSPOs can legally be challenged.244 In particular, a 

challenge may be made to the High Court by an interested person within 6 weeks of a PSPO 

being made.245 An interested person is someone who lives, works or regularly visits the area 

covered by the PSPO.246 A PSPO can also be challenged on the ground that the local authority 

did not have the power to make or vary an order.247 Moreover, an order of this kind can be 

challenged on the basis that it did not comply with the requirements laid out under Chapter 2 

of the 2014.248 For example, this ground can be used if the consultation process has not been 

complied with, but only if the interest of the applicants has been substantially prejudiced by 

the failure to comply.249 It is worth noting that the standard of review adopted by the High 

Court, is the same as that laid out in Ashbridge Investment Ltd v Minister of Housing and Local 

Government, and other cases, unless it involves a Convention right in which case there is a 

higher standard of scrutiny.250 The High Court has the power to quash or suspend some or all 

parts of an order.251 Additionally a PSPO may be challenged by way of judicial review on 

public law grounds within 3 months of a PSPO being made, if the High Court gives 

permission.252  

Although PSPOs can only be challenged in limited circumstances, local authorities 

need to ensure that: i) each order meets the relevant legal test; and ii) that there is a robust 

procedure in place which includes both internal and external review mechanisms.253 

 

5.4.8 Breach of a PSPO 

Under section 67(1), breach of a PSPO without a reasonable excuse constitutes a criminal 

offence. The breach of a PSPO can be enforced by a properly delegated local authority officer, 

 
244 Section 66. 
245 Section 66(1). 
246 An ‘interested person’ is defined under section 66(1).  
247 Section 66 (2)(a). 
248 Section 66(2)(b) 
249 Section 66(2)(b). 
250 According to Lord Denning in Ashbridge Investment Ltd v Minister of Housing and Local Government [1965] 

1 WLR 1320 (para 1326) and Lord Lowrie in R v Home Secretary Ex p. Brind [1991] 1 AC 969 the question to 

be asked by the High Court is whether ‘a decision maker acting reasonably [would] have reached [the] decision’ 

as well. 
251 Section 66(5). 
252 Permission is required for a claim for judicial review brought under Part 54 of the Civil Procedure Rules. 

Nonetheless, on the face of the 2014 Act that route appears to be excluded by section 66 (7). 
253 See 4.3. 
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police officers and Police Community Support Officers (PCSO).254  The enforcement agencies 

should ensure that the enforcement officers have been properly delegated in line with their 

internal procedures and that if required to do, they can supply evidence of such delegation. 

Each local authority has considerable flexibility, following a breach of a PSPO as to whether 

to issue a Fixed Penalty Notice (FPN) or to prosecute the perpetrators. 

 

5.4.8.1 Fixed Penalty Notice 

An enforcement officer may decide that a FPN is the most appropriate sanction for breach of a 

PSPO.255 The FPN must contain reasonably ‘detailed particulars of the circumstances alleged 

to constitute the offence; state the period when proceedings will not be taken for the offence; 

specify the amount of the FPN [which cannot exceed £100]; state the name and address where 

the FPN may be paid; and specify the permitted methods of payments’.256 Although in theory, 

FPNs allow local enforcement agents to deal with breaches of PSPOs swiftly and effectively, 

concerns have been raised that there is little (if any) external oversight over the PSPOs.257  

 

5.4.8.2 Prosecution  

Instead of issuing a FPN, local authorities might choose to prosecute individuals who without 

reasonable excuse breach the terms of a PSPO.258 On summary conviction in the Magistrates’ 

court the maximum fine is of Level 3 on the Standard Scale, i.e. £1,000.259 The offence of 

failure to comply with a request to cease drinking or surrender alcohol in a controlled drinking 

zone carries a fine to the maximum of Level 2 of the Standard Scale, i.e. £500.260  

 

 

 

 
254 Under section 69, a PCSO may be authorised by the chief constable to enforce PSPO. 
255 Section 68. 
256 Section 68(5). 
257 K. Brown, n.194 above, 560. 
258 Section 67.  
259 Section 67(2). 
260 Home Office, n.3 above, p.55. 
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5.5 Enhancing local involvement and accountability: Part 6 of the 2014 Act 

In line with the then Government’s promise for a more victim-oriented approach to ASB, Part 

6 of the 2014 Act aims to give victims a more active role in terms of managing and shaping 

ASB strategies at a local level. As the title of Part 6 suggests, its main objective is to promote 

‘local involvement and accountability’ through the introduction of two new tools: (i) the 

Community Remedy; and (ii) the Community Trigger. 

 

5.5.1 Community Remedy 

Greater local involvement in the management of ASB is to be achieved by allowing local 

communities to develop their own unique Community Remedy. The Community Remedy is an 

‘out-of-court punishment’ available for those who have committed minor criminal offences 

and/or ASB.261 In particular, section 101(1) imposes a statutory duty on every Police and Crime 

Commissioner to draft a list of possible actions that the perpetrator might be asked to do (after 

consulting with local enforcement agents and the public) ‘when a community resolution is to 

be used’, e.g. a written apology to the victim.262 Section 101(3) provides that each possible 

action listed in the Community Remedy document must have at least one of the following 

elements:  

a) a punitive element, reflecting the nature of the wrong committed and the effect that 

this had on the victim and the wider community; 

b) a reparative element, e.g. to repair the harm/damage caused to the victim; or 

c) a rehabilitative element the aim of which is to address the underlying causes of the 

perpetrator’s behaviour. 

Each police force can only utilise its Community Remedy when this is deemed appropriate.263 

As part of this process, the police (along with other local partners) need to ensure that the 

following conditions have been met: 

1. The perpetrator has admitted committing a minor offence and/or behaved in an anti-

social manner; 

2. The perpetrator has agreed to participate in this ‘out-of-court’ process; 

 
261 Home Office, n.3 above, p.13. 
262 Home Office, n.3 above, p.13. 
263 Section 101(2). 
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3. Although there is sufficient evidence to apply for a Part 1 injunction, the police officer 

in question considers the Community Remedy to be the most appropriate method of 

dealing with the perpetrator’s behaviour; and 

4. In cases where the perpetrator has committed an offence, the community resolution is 

more appropriate than a caution or a FPN.264   

As explained in the Home Office’s guidelines, victims should be invited to choose what they 

think the most appropriate action in each case should be.265 In theory, this will provide victims 

with a more active role in this process and therefore ensure that their needs are taken into 

consideration. Moreover, the Community Remedy can be used as a means of circumventing 

the criminal justice process and the potential adverse effects that this might have on 

perpetrators, especially young people. That notwithstanding, local enforcement agents need to 

use the Community Remedy with caution bearing in mind that this method of dealing with 

ASB and low-level criminality might still be punitive in nature. It is evident from the close 

analysis of both the wording of Part 6 of the 2014 Act and the Home Office’s guidelines that 

one of the main objectives of the legislature was for the Community Remedy to be used as a 

means of diverting people away from criminality rather than using this as a means of punishing 

people indirectly. Consequently, it is imperative for each Community Remedy to be structured 

in such a way as to meet this objective rather than as a means of avoiding outside scrutiny, e.g. 

from courts. 

 

5.5.2 Community Trigger 

The main objective of the Community Trigger is to enable victims to ask for a review of their 

case.266 As explained by the Home Office, the Community Trigger should be viewed as a 

‘safety net for victims of persistent anti-social behaviour and those who may be most 

vulnerable’.267  To this end, section 104 provides that under certain circumstances, a local 

authority needs to review its response to a particular incident of ASB. According to section 

104(4), if a case review application is submitted about a specific kind of behaviour and at least 

three ‘qualifying complaints’ have been made about that same behaviour, then a case review 

 
264 Section 102(1). 
265 Home Office, n.3 above, p.13. 
266 Home Office, n.3 above, p.3. 
267 Home Office, n.3 above, p.3. 
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should be initiated.268 As explained by section 104(11), for the purposes of the Community 

Trigger a complaint has to be reported within one month of the alleged behaviour taking place 

and the application for a case review should be made within six months of the report of ASB. 

Even if no other ‘qualifying complaints’ have been made, the relevant local authority still needs 

to consider it must review its initial response to that incident taking into consideration: i) the 

persistence of the ASB; ii) the actual or potential harm to be caused; and iii) the efficiency of 

its initial response.269 

Under section 104(2), a duty is imposed on all local authorities to publish the ‘current 

case review procedures’ (including a point of contact) explaining the circumstances under 

which they will review their response to a potential incident of ASB. Of course, it is imperative 

for members of the public to be adequately informed about what constitutes ASB and how to 

go about making a complaint. Availability and accessibility of this information will encourage 

victims to put the Community Trigger measure into use whilst sending a message to the public 

that their voices are heard.270  

The Community Trigger is available to the complainant (e.g. an individual or a 

business); by someone else acting on behalf of the complainant (e.g. a family member; friend; 

carer; or councillor); a Member of Parliament; or other professionals.271 A person activating 

the case review on behalf of the complainant has to be aware of the complainant’s circumstance 

and most importantly, should have the complainant’s permission to act and may be invited to 

attend the case review by the local agencies.272  

As explained by the Home Office, in order for local enforcement agents to effectively 

review a case, it is important for them to share any relevant information they have got, e.g. 

previous complaints and any action taken to deal with the perpetrator’s behaviour. Of course, 

confidentiality should be prioritised not only because it will encourage victims to participate 

effectively but notably, the process would need to comply with the provisions of the Data 

Protection Act 1998 and Part 1 of the Regulation of the Investigatory Powers Act 2000. 

 
268 According to section 104(4)(b), each local authority can set its own threshold in terms of the ‘qualifying 

complaints’ that must be made in order for a case review to be initiated. 
269 Section 104(5). 
270 Concerns were raised in the past by victims that the complaints made were not taken seriously by local 

enforcement agents. See:  V. Heap, Understanding Public Perceptions of Anti-Social Behaviour: Problems and 

Policy Responses (University of Huddersfield, 2010) cited in V. Heap, ‘Putting Victims First? A Critique of 

Coalition and Anti-social Behaviour Policy’ (2016) Critical Social Policy Vol.36(2) 246. 
271 Home Office, n.3 above, p.3. 
272 Home Office, n.3 above, p.5. 
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At first sight, both the Community Resolution and the Community Trigger appear to 

deliver on the Government’s promise for a more victim-oriented approach since they enable 

victims to have a more active role in the way ASB is dealt with at a local level whilst providing 

them with the necessary means needed to challenge local enforcement agents’ initial response. 

As noted above though, a more victim-oriented approach to ASB is not a panacea.273 Local 

enforcement agents still need to be mindful of the principles (discussed above) that need to 

underpin the implementation of the ASB tools and powers. The fact, for instance, that the 

required threshold for review has been met does not necessarily mean that a more punitive 

approach needs to be adopted. Local enforcement agents should always contemplate on the 

impact of enforcement. 

 
273 4.1. 
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