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Improving SOGI Asylum Adjudication: Putting
Persecution Ahead of Identity

Moira Dustin * and Nuno Ferreira **

A B S T R A C T

This article addresses the concern that decision-making in sexual orientation or gender
identity (SOGI) asylum claims in Europe is often unfair, and that one way to remedy
this is by improving the guidance provided to decision-makers when interpreting the
Refugee Convention in respect of these claims. We begin by interrogating a number of
different decision-making guidelines and models to assess whether they contribute to a
fairer asylum system. We show that, for claims based on SOGI, success invariably
depends on the decision-maker’s assessment as to whether a claimant is, or would be
perceived in their home country to be, a member of a SOGI minority, and so belongs
to a Particular Social Group. Such focus risks neglecting analysis of the actual risk of
persecution. We set out our own recommendation for a fairer approach based on pri-
oritising SOGI-specific Country of Origin Information (COI) and the risk of persecu-
tion, rather than focusing on whether applicants are ‘genuinely’ members of a SOGI
minority. We argue that this will lead to fairer outcomes that are less likely to be over-
turned on appeal and more consistent with the Refugee Convention’s spirit and letter.
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1 . H O W D O Y O U S O L V E A P R O B L E M L I K E S O G I A S Y L U M ?
This article arises from a growing concern, reflected in scholarship, that decision-
making in sexual orientation and gender identity (SOGI) asylum claims in Europe is
often unfair (a term we will define in the following section) and fails to comply with
the spirit if not the letter of the Refugee Convention.1 One reason for this may be
the interpretation and application of international refugee law in different jurisdic-
tions, suggesting that decision-making might be improved by changing the guidance
provided to decision-makers when interpreting the Refugee Conventionin respect of
these claims.2

There is a range of conditions that needs to be met to decide a claim for asylum
positively. These include that a well-founded fear of persecution has been estab-
lished, that such fear is on account of one of the five Refugee Convention grounds
(namely race, religion, nationality, membership of a particular social group (PSG), or
political opinion), and that the home country authorities fail to provide protection.
While all of these – and other – factors need to be in place and are non-negotiable,
the balance between them may and does vary according to the decision-making body
or author of the guidance in question.

This article focuses on asylum claims based on sexual orientation and gender
identity (SOGI).3 In such claims, the focus for proving credibility is generally the
question of whether there is a credible fear of persecution on grounds of member-
ship of a PSG – the group being a SOGI minority.4 Following this, adjudicators’ rea-
soning tends to centre on the claimant’s identity – whether they are or are not
‘genuinely’ a member of the PSG in question. The exact details of the PSG may
change, but broadly speaking it is LGBTIQþ individuals in X country where identi-
ties or behaviours related to LGBTIQþ individuals are criminalised or subjected to
serious forms of legal or social discrimination.

To address the complexities and perplexities in making this assessment, there have
been attempts to advance models and guidelines that can support decision-makers.
Many of these attempts are born from the keen desire to find a single method that will
allow for fairer SOGI asylum adjudication, but, as we will explore below, they have
often been applied in diluted or inadequate ways, in the attempt to reach quicker and

1 Thomas Spijkerboer (ed), Fleeing Homophobia. Sexual Orientation, Gender Identity and Asylum, Routledge,
Abingdon / Northampton, 2013; C. Danisi, M. Dustin, N. Ferreira & N. Held, Queering Asylum in Europe:
Legal and Social Experiences of Seeking International Protection on Grounds of Sexual Orientation and Gender
Identity, Springer, Cham, 2021, ch 7.

2 In the category of decision-makers, we include the public officials in immigration and asylum departments
who assess asylum claims in the first instance and the judges who hear any appeals against initial decisions
at a later date.

3 We acknowledge that, as with much SOGI asylum literature, sexual orientation dominates over gender
identity in this article. However, we have resisted presenting our analysis as specific to sexual orientation
claimants for three reasons: first, most (if not all) of the approaches we discuss relate to the broader cat-
egory of SOGI; secondly, recognition of the fluidity of SOGI identities is in tension with an approach that
views sexual orientation and gender identity as separate siloes; and third, and most importantly, because
underneath all the case law, legislation and guidance is persecution of individuals who do not conform
with sex and/or gender-based norms and persecutors do not always distinguish the bases for their
discrimination.

4 It is worth noting, however, that asylum claimants who are members of a SOG minority may also have a
valid claim on the basis of other Refugee Convention grounds, such as political opinion.
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more straightforward decisions. In addition, some of the attempts we consider also fail
to recognise the strong cultural and individual variations that exist in terms of SOGI
identity, behaviour and personal development.5 We thus explore not only the limita-
tions inherent to some of the models discussed in this article, but also the shortcom-
ings in their application.

Following many reports of inappropriate questioning and evidentiary practices in
SOGI asylum claims across Europe for many years,6 particularly in relation to the
veracity of claimants’ alleged SOGI, there have been attempts from within as well as
beyond Europe to advance models and guidelines that can support decision-makers
by clarifying what their role should entail. Those discussed here are the UNHCR
SOGI Guidelines (Section 3.1), LaViolette’s work in the Canadian context (Section
3.2), Middelkoop’s work in the Dutch context (Sections 3.3), Chelvan’s DSSH
model – standing for Difference, Stigma, Shame and Harm – in the UK context
(Section 3.4), and Jansen’s work in the Netherlands (Sections 3.5). Other academic
works, policy documents and Third Sector initiatives have attempted to put forward
recommendations and guidance tools for SOGI asylum, including, for example, the
UK Home Office,7 the European Asylum Support Office (EASO),8 the International
Commission of Jurists,9 Berlit, Doerig, and Storey,10 and the Centre for
Transnational Development and Collaboration.11 However, while we refer to these
in passing where relevant, these approaches focus on specific jurisdictions, incorpor-
ate or rely on the approaches we have chosen to discuss, or are less influential. In
selecting models and guidelines for interrogation, we have attempted to choose ones
that are as diverse and distinct from one another as possible, to avoid duplication in
our analysis. Moreover, we recognise the significant differences in the aims and scope
of the selected frameworks: while some provide structured guidance to decision-
makers to apply on a case-by-case basis (DSSH), others instead resemble a set of
principles or checklist of factors for consideration. Therefore, we use ‘models’ and

5 S. Degges-White, B. Rice and J.E. Myers, “Revisiting Cass’ Theory of Sexual Identity Formation: A Study
of Lesbian Development”, Journal of Mental Health Counseling, 22, 2000, 318; H.L. Adams & L. Phillips,
‘Ethnic Related Variations from the Cass Model of Homosexual Identity Formation: The Experiences of
Two-Spirit, Lesbian and Gay Native Americans’, Journal of Homosexuality, 56, 2009, 959.

6 Danisi & others, Queering Asylum in Europe, ch 7.
7 Home Office, Asylum Policy Instruction. Sexual Orientation in Asylum Claims. Version 6.0, available at:

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
543882/Sexual-orientation-in-asylum-claims-v6.pdf (last visited 17 May 2021); Home Office, Gender
Identity Issues in the Asylum Claim: Transgender, available at: https://www.gov.uk/government/publica
tions/dealing-with-gender-identity-issues-in-the-asylum-claim-process (last visited 17 May 2021).

8 European Asylum Support Office (EASO), EASO Training Curriculum (Publications Office of the
European Union 2017) 16, available at: https://www.easo.europa.eu/sites/default/files/Training_
Curriculum_brochure-2017-EN.pdf (last visited 17 May 2021).

9 International Commission of Jurists (ICJ), Refugee Status Claims Based on Sexual Orientation and Gender
Identity: A Practitioners’ Guide (Practitioners’ Guide No. 11) (2016).

10 U. Berlit, H. Doerig & H. Storey, “Credibility Assessment in Claims Based on Persecution for Reasons of
Religious Conversion and Homosexuality: A Practitioners Approach”, International Journal of Refugee
Law, 27(4), 2015, 649–666. The approach put forward focuses on gay men and the questions suggested
tend to be too detailed, are sometimes linked to sexual activities, prompt claimants to rely on stereotypes,
and retain ‘discretion reasoning’.

11 N. Nasser-Eddin, N. Abu-Assab & A. Greatrick, “Reconceptualising and Contextualising Sexual Rights in
the MENA Region: Beyond LGBTQI Categories”, Gender & Development, 26, 2018, 173.
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‘guidance’ in a broad sense to cover a range of attempts by stakeholder individuals
and organisations to improve SOGI asylum decision-making by focussing on the ap-
plication and interpretation of international refugee law.

In this article, we assess these attempts at clarification to ascertain their fairness,
identify scope for improvement, and suggest avenues for developing more encompass-
ing and effective guidance for decision-makers. Our concern in this article is not with
the law – the Refugee Convention, European Union Directives and the expression of
these and other instruments in national law; rather, it is with how these are translated
into policy guidance and implemented by decision-makers in Europe. Our experience
shows that problems with SOGI asylum extend beyond the denial of protection to
people who should be granted refugee status within the current framework. Our re-
search demonstrated that in many instances claimants ultimately receive protection,
but this comes after a lengthy, costly and traumatising asylum process that involves in-
terrogation about the individual’s SOGI that is demeaning and should not be a part of
any fair or effective asylum process. It is unfair because there is no comparable legal
process in which heterosexual or cis-gender people are asked to prove their SOGI, and
it is ineffective in the face of society’s growing recognition that SOGI are fluid and can-
not be proved in an immigration interview or court of appeal.

In Section 2, we explain our methodology and criteria for assessing the fairness of
various models of SOGI asylum decision-making. In Section 3, we outline the key
elements of the more prominent models and approaches, starting with the UNHCR
guidelines, before considering some of the approaches set out by academics and
practitioners working in this field. We juxtapose these with the SOGICA fieldwork
and, based on the standards identified in Section 2, assess their fairness. We conclude
Section 3 by summarising the advantages and disadvantages of existing approaches.
In Section 4, we put forward an alternative approach, which we also critique.

2 . M E T H O D O L O G Y A N D D E F I N I T I O N A L C O N S I D E R A T I O N S
The models we have chosen to analyse relate to decision-making in different jurisdic-
tions, including ones outside Europe. However, our exploration is based not only on
documentary analysis of publicly available materials, but also on extensive fieldwork we
carried out in Germany, Italy, the UK and at EU and Council of Europe levels, between
2017 and 2019 as part of a four-year socio-legal research project – SOGICA.12 The ana-
lysis therefore has a European focus, although we hope that our argument and recom-
mendations for improving decision-making will be of wider interest and application.

The flaws in European decision-making processes that we identify reflect what we
heard from participants in the SOGICA project. The research team conducted 143
interviews with policy-makers, decision-makers, members of the judiciary, legal repre-
sentatives, NGO activists, and SOGI asylum claimants. Interviews were semi-structured
and questions looked beyond the facts of the decision-making process to ask about claim-
ants’ perceptions of various aspects of decision-making. A standard question asked of
claimants we interviewed was “In your view, what needs to change so that SOGI claims
are treated more fairly?” Similarly, we held 16 focus groups in which participants were

12 Sexual Orientation and Gender Identity Claims of Asylum. A European Human Rights Challenge. See
www.sogica.org for full details of the project.
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asked, amongst other questions, “Do you think there are changes needed to make it
fairer for people to claim asylum because of their sexuality or gender identity?” Fieldwork
also included 24 observations of asylum appeals, providing an opportunity to assess fac-
tors with an obvious bearing on fairness such as whether the proceedings were explained
to the appellant, the adequacy of any interpreting provision, and whether the appellant
was given a reasonable opportunity to provide an account of their experiences. In add-
ition, we conducted two online surveys of SOGI asylum claimants and refugees, and pro-
fessionals working with them. These were (if wished) completed on an anonymous basis
and provided a wider pool of quantitative and qualitative data to complement the
researchers’ qualitative interviews, focus groups and observations of asylum appeals.
Finally, further information was sought through Freedom of Information requests in the
three country case studies, with responses to these requests received in the case of
Germany and the UK.13

While acknowledging the legal procedural and substantive differences between
the jurisdictions on which we focussed in our research, asylum decision-making often
entails three key steps in European countries: an initial or screening interview (dur-
ing which the claimant is required to provide basic information about their identity,
journey to host country and risk of persecution, often by filling in a form); a main
interview (where an interviewer collects a broader body of evidence through a gener-
ally lengthy interview to determine whether the criteria for granting international
protection has been met or not); and, where the initial decision is a refusal, the possi-
bility of an appeal hearing (where a judicial authority considers possible grounds to
reconsider the initial decision).14 Throughout these three key steps, the evidence
gathered is used to establish whether – or not – the elements of the Refugee
Convention definition of refugee are present in the case in question.

The concept of fairness is at the heart of this process and, of course, may be
defined in many ways. For the purposes of SOGI asylum decision-making, we priori-
tise three elements. First, decision-making processes and outcomes must be consist-
ent with the criteria and standards set out in the Refugee Convention as it sits in
dialogue with international human rights law.15 Secondly, decision-making should be
based on equality and non-discrimination.16 This means it should be consistent and
recognisably so, without differences in outcomes that cannot be justified based on
the facts of the case. Finally, decisions should be made in a way that upholds the dig-
nity of the individual. At the heart of the international human rights framework is
the explicit recognition of the ‘inherent dignity and equal and inalienable rights of all

13 For full details of the SOGICA project methodology see Danisi & others, Queering Asylum in Europe, ch
2, and https://www.sogica.org/en/fieldwork/ (last visited 17 May 2021). The survey findings are avail-
able in V.L. Andrade, C. Danisi, M. Dustin, N. Ferreira & N. Held, Queering Asylum in Europe: A Survey
Report (SOGICA Project / University of Sussex 2020), available at: https://www.sogica.org/database/
andrade-danisi-dustin-ferreira-and-held-queering-asylum-in-europe-a-survey-report-2020/ (last visited 17
May 2021).

14 We explore the differences and commonalities of the asylum process for SOGI minorities in Germany,
Italy, and the UK elsewhere: Danisi & others, Queering Asylum in Europe, ch 6.

15 For a detailed discussion of the relationship between refugee law and international human rights law, see
Danisi & others, Queering Asylum in Europe, ch 3, sect 2.

16 See J. Hathaway on the “Prohibition of Discrimination between and among Refugees” in The Rights of
Refugees under International Law (2nd ed.), Cambridge University Press, Cambridge, 2021, 265.

Moira Dustin and Nuno Ferreira j Improving SOGI Asylum Adjudication � 5

D
ow

nloaded from
 https://academ

ic.oup.com
/rsq/advance-article/doi/10.1093/rsq/hdab005/6324087 by Sussex U

niversity user on 20 July 2021



members of the human family’.17 Dignity is embedded in the European Convention
on Human Rights, in particular Articles 3 and 8, and is foregrounded in core human
rights instruments such as the International Covenant on Civil and Political Rights.18

Feminist philosopher Martha Nussbaum embeds dignity in her Capabilities
Approach. As she explains, ‘[t]he core idea is that of the human being as a dignified
free being who shapes his or her own life in cooperation and reciprocity with
others’.19 Dignity is connected to ‘the idea that each human being is a maker of a life
plan, and that each should be treated as an end and none as the mere instrument of
the ends of others’.20 These three criteria for assessing fairness – consistency with
international refugee law, with principles of equality, and with respect for human dig-
nity – underpin our assessment of the models we consider below.

We take an interdisciplinary approach to addressing the concerns of this article,
recognising that while legal scholarship is the basis for exploring asylum decision-
making, a more comprehensive analysis of SOGI-based claims must look to other
fields, in particular queer scholarship and intersectionality theory, fields where schol-
ars have emphasised the heterogeneity of individual identities and experiences.
Queer theory has been a rich source of inspiration for this article, first and foremost
in challenging static and binary notions of sexuality and gender identity, and inter-
rogating heteronormative narratives.21 In doing so, it has paved the way for the
developing field of queer migration scholarship, mapping the complex ways in which
the movement of people is implicated in sexual and gender identity formation.22

Debates around homonationalism, homonormativity and ‘pink-washing’23 are of par-
ticular relevance in understanding how SOGI persecution and protection is situated
in relation to neoliberal agendas – a thread we return to in our conclusion.24 From

17 UN General Assembly, Universal Declaration of Human Rights, Resolution 217(III), 10 December 1948.
18 See, for example, the preamble to the International Convention on the Elimination of All Forms of Racial

Discrimination (UN General Assembly, 21 December 1965, United Nations). See also ‘The Core
International Human Rights Instruments and their monitoring bodies’, available at: https://www.ohchr.
org/EN/ProfessionalInterest/Pages/CoreInstruments.aspx (last visited 17 May 2021).

19 M.C. Nussbaum, Women and Human Development: The Capabilities Approach, Cambridge University
Press, Cambridge, 2000, 72.

20 Ibid., 284.
21 J. Butler, Gender Trouble: Feminism and the Subversion of Identity, Routledge, New York / London, 1990;

M. Warner (ed.), Fear of a Queer Planet: Queer Politics and Social Theory, University of Minnesota Press,
Minneapolis, 1993; E. Kosofsky Sedgwick, Epistemology of the Closet (Updated with a New Preface),
University of California Press, Berkeley / Los Angeles, 2008.

22 M.F. Manalansan IV, “Queer Intersections: Sexuality and Gender in Migration Studies”, International
Migration Review, 40(1), 2006, 224–249; E. Luibhéid, “Queer/migration: An Unruly Body of
Scholarship”, GLQ: A Journal of Lesbian and Gay Studies, 14(2), 2008, 169–190; D. Vigneswaran,
“Migration Control, Documentation, and State Transformation”, in A. Segatti and L. B. Landau, (eds.),
Contemporary Migration to South Africa. A Regional Development Issue, AFD/The World Bank, 2011, 105–
119; A. Bhagat, “Forced (queer) Migration and Everyday Violence: The Geographies of Life, Death, and
Access in Cape Town”, Geoforum, 89, 2018, 155–163.

23 The co-opting of LGBTIQþ rights to serve conservative or neoliberal agendas. The term is credited to
Sarah Schulman: S. Schulman, “Israel and ‘pink-washing’”, New York Times, 22 November 2011.

24 J. Puar, ‘Mapping US Homonormativities’, Gender, Place & Culture, 13(1), 2006, 67–88; L. Duggan, ‘The
New Homonormativity: The Sexual Politics of Neoliberalism’, in D. Nelson and R. Castronovo (eds.)
Materializing Democracy: Toward a Revitalized Cultural Politics, Duke University Press, Durham, NC,
2002; J. Puar, ‘Rethinking Homonationalism’, International Journal of Middle East Studies, 45(2), 2013,
336–339; R. Rao, “Global Homocapitalism”, Radical Philosophy, 194, 2015, 38–49; C. Weber, Queer

6 � Refugee Survey Quarterly

D
ow

nloaded from
 https://academ

ic.oup.com
/rsq/advance-article/doi/10.1093/rsq/hdab005/6324087 by Sussex U

niversity user on 20 July 2021



intersectionality we take the now widely-accepted argument that to focus on only
one identifier or characteristic in considering an individual’s situation – here the situ-
ation of a person claiming asylum – results in a narrow and partial understanding of
the claim.25 We integrate these insights at appropriate points throughout the article,
but here simply use them to highlight the need for any fair model of SOGI asylum
adjudication to recognise that this is not a homogenous group of claimants.

Before proceeding, we briefly explain some choices of terminology. First, we
opted for ‘asylum claimant’ as opposed to ‘asylum seeker’ owing to the increasingly
negative charge the latter expression has gained in popular discourses. Secondly, we
favour ‘SOGI asylum claim’ to ‘LGBTIQþ asylum claim’, in order to focus on char-
acteristics rather than Western-biased identities and identifiers.26 Thirdly, although
sexual orientation and gender identity are separate characteristics, they raise con-
nected issues,27 namely in relation to individuals ‘failing to conform to gender-
prescribed social norms and mores or for claiming their rights’.28 In the next section,
we consider some of the existing approaches to SOGI asylum decision-making that
have been proposed, before reviewing them against the standards outlined above.

3 . K E Y M O D E L S A N D A P P R O A C H E S T O S O G I A S Y L U M
In this section, we discuss in some detail a number of models or approaches that are
sufficiently different from each other to provide useful points of comparison. In this
way, after first considering the UNHCR SOGI Guidelines that are the necessary
benchmark and reference point for any model, we discuss the works of: LaViolette
(an early advocate of lines of questioning focusing on feelings and emotions);
Middelkoop (who favours a focus on persecution); Chelvan (who developed the
focus on feelings into the four-part DSSH model); and Jansen (suggesting a shift
away from the focus on feelings to prioritise other ways to establish credibility).

International Relations: Sovereignty, Sexuality and the Will to Knowledge, Oxford University Press, Oxford,
2016.

25 Intersectionality theory is generally attributed to US American legal scholar and civil rights activist
Kimberlé Crenshaw, however, the broader concept dates back to at least the late 1970s with the work of
the Combahee River Collective and over the years has developed in many directions: K. Crenshaw,
‘Demarginalizing the Intersection of Race and Sex: A Black Feminist Critique of Antidiscrimination
Doctrine, Feminist Theory and Antiracist Politics’, University of Chicago Legal Forum 139, 1989, 140;
Combahee River Collective, ‘A Black Feminist Statement’, Women’s Studies Quarterly, 2014, 271–280; E.
Grabham, D. Cooper, J. Krishnadas & D. Herman (eds.), Intersectionality and Beyond: Law, Power and the
Politics of Location, 1st edn, Routledge, Abingdon, Oxon; New York, NY, 2008; P. Hill Collins,
Intersectionality as Critical Social Theory, Duke University Press, Durham and London, 2019. These direc-
tions include applications to SOGI asylum – see N. Markard, ‘Persecution for reasons of Membership of
a Particular Social Group: Intersectionality avant la lettre?’ Sociologia del Diritto, 2016, 45–63.

26 Characteristics such as sexual characteristics (or intersex variations) and gender expression are also rele-
vant in this context, so it would also have been appropriate to use the acronym SOGIESC (sexual orienta-
tion, gender identity and expression, and sexual characteristics), but we have opted for SOGI for being a
more widely used—but still encompassing—acronym.

27 UN High Commissioner for Refugees (UNHCR), Guidelines on International Protection No. 1: Gender-
Related Persecution within the Context of Article 1A(2) of the 1951 Convention and/or Its 1967 Protocol
Relating to the Status of Refugees (HCR/GIP/02/01) (UNHCR 2002).

28 Committee on the Elimination of Discrimination against Women, General Recommendation No. 32 on the
Gender-Related Dimensions of Refugee Status, Asylum, Nationality and Statelessness of Women (CEDAW/C/
GC/32) (2014) para 15, available at: https://www.refworld.org/docid/54620fb54.html (last visited 17
May 2021).
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3.1 UNHCR as the star in the show
The UNHCR 2012 SOGI Guidelines arguably constitute the most encompassing
and balanced attempt undertaken to offer asylum adjudicators culturally sensitive
and overall appropriate guidance on how to deal with SOGI asylum claims, both
from a procedural and substantive perspective.29 Building on a 2008 Guidance
Note,30 and born out of a desire to offer decision-makers a comprehensive reference
point on practically all aspect of SOGI claims, they offer valuable and detailed advice
on virtually all aspects that asylum adjudicators should bear in mind in this type of
claims, including terminology, the notion of ‘well-founded fear of persecution’, the
role of laws criminalising same-sex relations, the (ir)relevance of ‘concealment’ of
one’s SOGI, the Convention grounds that can be used by SOGI refugees, credibility
assessment, the possibility of internal relocation, and several procedural and eviden-
tiary issues. The Guidelines have thus been crucial in informing and empowering
public authorities and the Third Sector, and in equipping them to deal with the par-
ticular nature of SOGI asylum claims. They are usually referred to in positive terms,
for example, as usefully cautioning adjudicators against stereotyped decision-
making.31

That does not make the Guidelines exempt from criticism. For example, eviden-
tiary matters (covered in paragraphs 64–66) might be more thoroughly addressed to
offer queer-sensitive guidance as to the range of means of evidence claimants should
be expected to provide and that authorities may request, as well as how such means
of evidence should be used. This is particularly important in the light of the lack of
positive guidance from other sources on this matter, and the fact that SOGICA field-
work unearthed the inappropriate use of means of evidence, including questions of a
sexual nature in Germany, a request to display signs of torture during interviews in
Italy, and selective use of evidence submitted to the UK Home Office.32

In countries where the UNHCR SOGI Guidelines are followed relatively closely,
like Italy, one may see sensitive lines of questioning and sensible approaches to as-
sessment of PSG membership. Indeed, Cristina, a UNHCR officer, told us that:

[The main issue is] The ability to do an open-ended, culturally sensitive inter-
view [. . .] it is down to the skill and the ability of the interviewer to think that
every case must be seen as separately, that every case is new and give the per-
son the possibility to speak, to tell, not to stop at what in a swift manner can
be seen like the usual story.

29 UN High Commissioner for Refugees (UNHCR), Guidelines on International Protection No. 9: Claims to
Refugee Status Based on Sexual Orientation and/or Gender Identity within the Context of Article 1A(2) of the
1951 Convention and/or Its 1967 Protocol Relating to the Status of Refugees (HCR/GIP/12/09) (UNHCR
2012).

30 UN High Commissioner for Refugees (UNHCR), UNHCR Guidance Note on Refugee Claims Relating to
Sexual Orientation and Gender Identity (UNHCR 2008).

31 E. Gomez, “The Post-ABC Situation of LGB Refugees in Europe” Emory International Law Review, 30,
2016, 475, 482.

32 Danisi & others, Queering Asylum in Europe, ch 7.
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Yet, in Italy we also noted the tendency by decision-makers to search for elements in
claimants’ testimonies corresponding with a plausible testimony (in Western terms),
with hints of painful journeys of sexual awakening and inner struggles to reconcile
sexuality with religious belief.33 For example, we heard that:

the Territorial Commission thinks from the point of view of who is European.
[. . .] Homosexuality must be the White one, which we’ve always known, the
one we’ve always seen before our eyes or that we’ve read about, maybe we
don’t know it up close, but we can’t think of it the same way as a Black guy
who maybe doesn’t think of himself as a homosexual, cannot even say the
word homosexual because maybe he has years of internalised homophobia and
it is difficult for him to understand and express it.34

This is not, however, attributable to the UNHCR SOGI Guidelines, but rather to the
way they are used (and possibly misused or ignored).35 Although the Guidelines
themselves establish that it is ‘essential that decision-makers understand both the
context of each refugee claim, as well as individual narratives that do not easily map
onto common experiences or labels’ (para. 10), decision-makers often use them se-
lectively to require narratives to adhere closely to the ‘statistically most probable’ fea-
tures in the experiences of SOGI asylum claimants. Consequently, relying on the
UNHCR SOGI Guidelines as the main tool in such claims does not seem to be a
guarantee of quality decision-making, despite the quality of the Guidelines them-
selves. It is therefore important to explore alternative models put forward to assist in
assessing SOGI based claims.

3.2 LaViolette and the Canadian template36

While the UNHCR Guidelines may be the primary and official source of guidance
for decision-making on SOGI asylum, the work of Nicole LaViolette is seen by many
as laying important foundations for adjudication in this field. There is no explicit
‘LaViolette’ model, but an approach can be extrapolated from a reading of her work,
in particular her paper written for the Immigration and Refugee Board in Canada in
2004 and updated in 2015.37 Although it was written specifically for the Canadian
asylum context, and thus aiming primarily at addressing the range of shortcomings of
Canadian SOGI asylum decision-making at the time (in assessing, e.g., claimants’
credibility and the persecution threshold), both the paper and LaViolette’s approach

33 Ibid.
34 Antonella, LGBTIQþ group volunteer.
35 M. Prearo, “The Moral Politics of LGBTI Asylum: How the State Deals with the SOGI Framework”,

Journal of Refugee Studies, 2020, 12.
36 While in this section we largely reference the 2015 version of the paper as the current published version,

the original work was published in 2004, thus, in taking a chronological approach to the models available,
we feel it is appropriate to start with the work of LaViolette.

37 N. LaViolette, “Sexual Orientation, Gender Identity and the Refugee Determination Process in Canada”
(Immigration and Refugee Board, Refugee Appeal Division 2015).
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in general have had a broader reach and have certainly influenced SOGI asylum lit-
erature internationally,38 as will be seen in the discussion of other approaches below.

LaViolette hones in on the difficulty that SOGI claimants have in demonstrating
not only that they have experienced discrimination, but also that they meet the
threshold for persecution because of the lack of independent documentation of the
human rights abuses they face:

In sum, there continues to be significant obstacles facing sexual minority claim-
ants in meeting the threshold of persecution rather than discrimination. One
of these hurdles is the fact that independent human rights documentation con-
tinues to be difficult to obtain for many parts of the world.39

This underlines the need for rigorous and reliable COI in these claims. This was con-
firmed by one of the SOGICA interviewees who identified the ‘lack of knowledge of
countries of origin and COI’ as a factor relevant to the outcomes of claims and went
on to prioritise the need for COI on SOGI – preferably on all categories of SOGI
(lesbians, gays, trans, etc.), but if not possible, at least on some of those identities
(Helen, EASO).

In the examples taken from Canadian case law, LaViolette shows her understand-
ing of the value of an intersectional analysis, pointing out that ‘[m]any identity
markers may intersect to create particular vulnerabilities to persecution’,40 before
moving on to consider how PSG membership may be established. She confirms that
it is the responsibility of the claimant to provide evidence to support their claim and

38 At an international (UN High Commissioner for Refugees (UNHCR), ‘The Protection of Lesbian, Gay,
Bisexual, Transgender and Intersex Asylum-Seekers and Refugees’, 22 September 2010; J. Millbank, ‘The
Right of Lesbians and Gay Men to Live Freely, Openly and on Equal Terms is Not Bad Law: A Reply to
Hathaway and Pobjoy’, New York University Journal of International Law and Politics, 44, 2012, 497, 515)
and European level (European Asylum Support Office (EASO), Researching the Situation of Lesbian, Gay,
and Bisexual Persons (LGB) in Countries of Origin, EASO Practical Guides Series, April 2015; J. L.
Gartner, ‘(In)credibly Queer: Sexuality-based Asylum in the European Union’, in A. Chase (ed.),
Transatlantic Perspectives on Diplomacy and Diversity, Humanity in Action Press, New York, 2015, 39–66),
as well as in certain countries such as Germany (N. Markard, ‘Sexuelle Orientierung als Fluchtgrund –
Das Ende der ‘Diskretion’ – Aktuelle Entwicklungen beim Flüchtlingsschutz aufgrund der sexuellen
Orientierung, Asylmagazin, 3/2013, S. 74–84), Norway (D. Akin, ‘Assessing Sexual Orientation-Based
Persecution: A Closer Look at the Norwegian Practices of Asylum Evaluation of Gay and Lesbian
Claimants’, 2015 Lambda Nordica, 20(1), 17–42), the Netherlands (S. Jansen, ‘Pride or shame?:
Assessing LGBTI Asylum Applications in the Netherlands Following the XYZ and ABC Judgements’,
COC Netherlands, 2019), the UK (M. Jung, ‘Logics of Citizenship and Violence of Rights: The Queer
Migrant Body and the Asylum System’, Birkbeck Law Review, 3(2), 305–335, December 2015), Sweden
(D. Hedlund and T. Wimark, ‘Unaccompanied Children Claiming Asylum on the Basis of Sexual
Orientation and Gender Identity’, Journal of Refugee Studies, published 23 June 2018), Switzerland (Asile
LGBT / Queeramnesty, ‘Geflüchtete LGBTI-Menschen: Praxisleitfaden für eine auf Integration und
Gleichbehandlung ausgerichtete Aufnahme’, July 2019), and USA (Organization for Refuge, Asylum &
Migration (ORAM), Opening doors: a global survey of NGO attitudes towards LGBTI refugees and asylum
seekers, ORAM, San Francisco, 2012).

39 Ibid., 9.
40 Ibid., 20.
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that the burden of proof lies with them, while also highlighting the need to avoid cul-
tural and other biases in denying the claimant’s plausibility. She further argues that:

decision-makers should be very cautious about assessing a claimant’s member-
ship of a PSG based on the perception of the claimant’s physical appearance,
mannerisms or manner of dress, or on any expectations of how they are to be-
have. Such conclusions may constitute stereotyping unless based on a sound
evidentiary foundation, such as evidence of how the claimant would be per-
ceived in his or her home country.41

Here she criticises stereotyping on the part of decision-makers, while at the same time
highlighting that what matters is the perception of the claimant in their country of ori-
gin. Despite this cautioning, stereotyping on the part of decision-makers remains
prevalent and affects outcomes: Diana, claiming asylum in Germany, was told by her
interviewer ‘You don’t look like a trans’, while Mariya, an NGO worker in the same
country, confirmed that ‘even if they [decision-makers] deal with refugees on a daily
basis, they still have internalised, unconscious stereotypes and ideas and that cannot
be eliminated all at once. And that always plays a role in the assessment’.

LaViolette thus concludes that:

The one aspect of the lives of sexual minorities that is universal is the pervasive
societal rejection of their sexual orientation or gender identity. There is no
country where LGBTI can grow up free of prejudice, discrimination, persecu-
tion or repression. The result is that most LGBTI will struggle with their sexual
orientation or gender identity at some point in their lives, and that struggle
will often move them away, or place them in opposition of their families,
friends, communities and society in general. It is suggested that inquiries into
areas that touch upon the claimant’s personal experience as LGBTI will pro-
vide the strongest basis for assessing the credibility of the claimant on the issue
of whether he or she is a member of the particular social group.42

This focus on personal experience corresponds to many of the testimonies we heard:

[Credibility] is based solely on the applicant’s story and, when the applicant’s
personal story is considered coherent, plausible and sufficiently detailed with
reference to what he declares of his orientation and also of the country from
which he comes, then credibility is normally accepted.43

LaViolette nowhere sets out a model for decision-making or template for decision-
makers, however, in an earlier variation of the paper dated 2004, she proposes a
model to question claimants about their sexual orientation in order to establish PSG
membership, again stressing that these are areas of inquiry and that there can be ‘no

41 Ibid., 26.
42 Ibid., 29.
43 Daniele, decision-maker, Italy.
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true answers to these questions’.44 In the 2004 paper, there are three suggested areas
of inquiry: personal and family; lesbian and gay contacts in the country of origin and
in Canada; and experience/knowledge of discrimination and persecution. Questions
for the claimant are suggested for each of these areas, such as (for personal and fam-
ily) ‘At what point in their lives did they come to realise their homosexual or bisexual
sexual orientation?’45 and (for experience/knowledge of discrimination and persecu-
tion) ‘What does the claimant fear will happen to them if they return to their country
of origin?’ and ‘What leads them to believe they will be persecuted?’46 These ques-
tions correspond to the current focus of interviewers on claimants’ internal emotion-
al processes, as discussed further below.

LaViolette’s work is important for two reasons. First, she is an exemplar for much
SOGI asylum scholarship in grouping her discussion, albeit not explicitly, into two
areas: factors relating to the potential persecution and the persecutors, such as COI
and criminalisation, and factors relating to the identity of the persecuted individual,
such as credibility as a member of a PSG. Secondly, her work has been very influential
and her approach reverberates in most of the work we discuss below, specifically the
focus on identity rather than behaviour as the appropriate basis for questioning.47

3.3 Middelkoop and the Dutch perspective
Writing in the context of the Netherlands, and on the basis of an analysis of 13 cases,
Louis Middelkoop asks how the Dutch Immigration and Naturalisation Service
(IND) defines the PSG of homosexuals and applies that definition in practice, before
outlining his alternative approach to refugee status determination.48 Aiming primarily
to address shortcomings in establishing membership of a PSG, he explains the way
that sexual orientation may manifest itself, distinguishing three ways: behavioural,
emotional and through self-identification.49 Pointing out that the PSG may cover
people who are ‘actually’ and also those who are perceived to be gay,50 he contrasts
‘someone who experiences sexual or romantic feelings towards someone of the same
sex’ and who is gay according to the Refugee Convention, with ‘[a] person who only
engages in same sex activities without experiencing feelings of attraction [and] is not
persecuted for who he or she is’.51

This act/identity distinction has come to dominate many debates about how
SOGI asylum claims should be proven, with this debate centring on whether sexual

44 N. LaViolette, “Sexual Orientation and the Refugee Determination Process: Questioning a Claimant
About Their Membership in the Particular Social Group” (Immigration and Refugee Board 2004) 12,
available at: https://papers.ssrn.com/abstract¼2294763 (last visited 17 May 2021).

45 Ibid., 13.
46 Ibid., 19.
47 S. Jansen, Pride or Shame? Assessing LGBTI Asylum Applications in the Netherlands Following the XYZ and

ABC Judgments (COC Netherlands 2019) 31, available at: https://www.coc.nl/wp-content/uploads/
2019/01/Pride-or-Shame-LGBTI-asylum-in-the-Netherlands.pdf (last visited 17 May 2021).

48 L. Middelkoop, “Normativity and Credibility of Sexual Orientation in Asylum Decision Making”, in
Thomas Spijkerboer (ed.), Fleeing Homophobia: Sexual Orientation, Gender Identity and Asylum,
Routledge, Abingdon / Northampton, 2013.

49 Ibid., 155.
50 Ibid.
51 Ibid., 157.
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orientation is verifiable by what one does or who one is.52 Middelkoop does not en-
dorse this approach and goes on to deconstruct the questions and answers in inter-
view transcripts from the 13 cases analysed to show how Dutch officials’ questioning
appeared to build on the model of homosexual identity formation developed by the
psychologist Vivienne Cass,53 and as discussed in the context of SOGI asylum by
Berg and Millbank.54 Middelkoop says:

According to this model, identity is developed in a number of stages: initial con-
fusion about sexual identity, comparison of sexual identity with others, tolerance
of own identity, acceptance of it, and pride and integration of the sexual identity
with the overall personal identity. It appears from the present research that IND
officials understand sexual identity development similarly to this model.55

The expectation that a claimant be able to describe their sexuality in emotional terms
(who they are) and not simply behavioural ones (what they do) can be observed in
other jurisdictions as seen in the following interview excerpt where Ruben, claiming
in the UK, describes what happened in his Home Office interview:

SOGICA interviewer: And this [sexual encounter] is 15 years ago, when you
were a teenager?

Ruben: Yes, so, first I don’t remember all of it, and second it wasn’t like this
deep relation, at some point I explained to her, this kind of relationships is dif-
ferent from here in the UK or Europe. It is not like we were going very intim-
ate. And she kept asking me about very detailed information which I don’t
have. It is not only that I don’t remember, basically I don’t have, I wasn’t very
deep in this relationship to this boy. At some point I had to explain to her I
know him for sex. I have to bring it frankly. I was trying to explain it in other
way, but at some point she provoked me that much that I told her I just know-
ing him for having sex with him, and that is it.

Ruben went on to describe the Home Office interviewer’s reluctance to drop this
question:

52 For a thorough analysis of the act/identity ‘double bind’, see Chapter 2.2.2 of J. Wessels, The
Concealment Controversy. Sexual Orientation, Discretion Reasoning and the Scope of Refugee Protection,
Cambridge University Press, Cambridge, 2021; N. LaViolette, “The Immutable Refugees: Sexual
Orientation in Canada (AG) v. Ward” UT Fac. L. Rev. 33; P. O’Dwyer, “A Well-Founded Fear of Having
My Sexual Orientation Asylum Claim Heard in the Wrong Court”, NYLS Law Review, 52, 2007, 185;
Nasser-Eddin, Abu-Assab & Greatrick, “Reconceptualising and Contextualising Sexual Rights in the
MENA Region”.

53 V.C. Cass, “Homosexual Identity Formation: A Theoretical Model”, Journal of Homosexuality, 4, 1979,
219.

54 L. Berg & J. Millbank, “Constructing the Personal Narratives of Lesbian, Gay and Bisexual Asylum
Claimants”, Journal of Refugee Studies, 22, 2009, 195.

55 Middelkoop, “Normativity and Credibility of Sexual Orientation in Asylum Decision Making”, 161.

Moira Dustin and Nuno Ferreira j Improving SOGI Asylum Adjudication � 13

D
ow

nloaded from
 https://academ

ic.oup.com
/rsq/advance-article/doi/10.1093/rsq/hdab005/6324087 by Sussex U

niversity user on 20 July 2021



And then she returned back to my relationship with this guy [. . .] and I didn’t
want to be close to him and classmates so I didn’t look very suspicious.
Somehow she didn’t accept that. She asked me like, I stayed with him like two
years, and she was like how come two years you don’t know what he is inter-
ested in. And at this point actually when I get very, I have to say upset, I just
told her I need to explain something, I just was meeting him for sex, and that
is it. Outside this I was just his classmate.

Here we see what can be the result of expecting asylum adjudicators – with large
workloads and in all likelihood covering claims made on grounds other than SOGI –
to build verification of human sexuality into the asylum interview. Unsurprisingly,
the interview becomes a tick-box exercise where the interviewee must provide a
standard narrative to meet the interviewer’s definition of what a gay relationship
looks like.

Middelkoop’s study leads him to argue for ‘a shift in focus from assessing whether
it is credible that the asylum seeker is gay to whether elements in the narrative indi-
cate that the actors of persecution perceive him to be gay’.56 The question of
whether or not the claimant is gay then becomes irrelevant, because what matters is
whether or not the persecutor believes the claimant to be gay. The burden of proof
remains with the claimant, but now they have to prove that they are perceived to be-
long to a sexual minority by the persecutor. The relevant questions for decision-
makers ‘then become whether the asylum seeker is likely to want to live an openly
gay life, whether the authorities will therefore perceive him as gay, and whether he
will be persecuted’.57 Focussing on the persecutor’s perception, however, has not
been the approach prioritised in other models, including the DSSH model to which
we now turn.

3.4 Chelvan’s DSSH model
Chelvan, a practising barrister in the UK, is the creator of the DSSH model, first pre-
sented in 2011, and comprising Difference, Stigma, Shame, and Harm.58 Chelvan
sees these as ‘basic characteristics or elements that are likely to be common’ in many
journeys of SOGI claimants.59 The DSSH model has been presented as a means to
address inappropriate lines of questioning and, simultaneously, inadequacies in cred-
ibility assessment.

‘Difference’ is connected to claimants’ non-conformity with ‘gender sex-roles,
gradual recognition of same-sex attraction or ‘gender difference’, and ‘association
with other LGBTIs’. ‘Stigma’ relates to the non-approval of such difference by family,

56 Ibid., 169.
57 Ibid., 171.
58 UN High Commissioner for Refugees (UNHCR), International Association of Refugee Law Judges

(IARLJ) & European Legal Network on Asylum (ELENA), Summary Report, Informal Meeting of Experts
on Refugee Claims Relating to Sexual Orientation and Gender Identity, para 32, available at: https://www.ref
world.org/docid/4fa910f92.html (last visited 17 May 2021).

59 G. Gyulai (ed.), D. Singer, S. Chelvan & Z. Given-Wilson, Credibility Assessment in Asylum Procedures: A
Multidisciplinary Training Manual, Volume 2, 77, available at: https://helsinki.hu/wp-content/uploads/
CREDO-training-manual-2nd-volume-online-final.pdf (last visited 17 May 2021).
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neighbours, and religious and political leaders on the basis of social, cultural, and reli-
gious norms. ‘Shame’ consists of the ‘internalised feelings’ and ‘avoidance strategies’
that claimants develop as a consequence of stigma, including isolation and broader
impact of being the ‘other’. Finally, ‘harm’ pertains to the ‘specific forms of persecu-
tion that may be perpetrated upon LGBTI persons’ and, more broadly, negative con-
sequences of physical, socio-economic, legal, spiritual, and medical–psychological
nature that SOGI claimants derive from their difference (or are unable to address ef-
fectively owing to their difference), both at the hands of State and non-State
actors.60

The model relies on ‘trigger questions’ that should take the form of open ques-
tions related to the four key elements identified, with the aim of eliciting a more
detailed narrative.61 It is true that many SOGI claimants may not feel ‘shame’ or may
not have suffered any harm in the past and simply fear future harm. Furthermore, it
has been suggested that the DSSH model has not departed ‘radically enough from
the assumptions of universal “gay” identities’.62 Addressing these and other possible
points of contention, Chelvan recognises that the model ‘will not apply to every ap-
plicant’,63 and ‘will not provide a one-size-fits-all recipe equally applicable in all rele-
vant cases’.64 Rather than providing a list of questions, the model includes examples
of themes that asylum adjudicators may wish to explore.65 Chelvan also warns against
‘stereotypical recipes’ of what is ‘difference’ and points out that such realisation of
difference may come early or late in one’s life.66

We devote considerable space to the DSSH model because of the discussion it
has provoked in conjunction with its widespread use, including by UNHCR and
EASO (see below). At a national level, Cyprus, Finland, Poland and the UK asylum
authorities acknowledge using the DSSH model,67 and asylum authorities in New
Zealand and Sweden have also been reported as using it.68 In the UK, the Home
Office 2016 Asylum Policy instruction on sexual orientation makes reference to stig-
matisation, shame, feelings of difference, and harm, but amongst many other issues

60 S. Chelvan, “From ABC to DSSH: How to Prove That You Are a Gay Refugee?” (Free Movement, 23 July
2014), available at: https://www.freemovement.org.uk/from-abc-to-dssh-how-to-prove-that-you-are-a-
gay-refugee/ (last visited 17 May 2021); UNHCR, IARLJ & ELENA, Summary Report, Informal Meeting
of Experts on Refugee Claims Relating to Sexual Orientation and Gender Identity, para. 32; S. Chelvan, The
Assessment of Credibility of Women, . . . Victims of Torture . . . within the Decision Making Process and
Whether This Is Reflected in Appeal Outcomes, available at: https://publications.parliament.uk/pa/
cm201314/cmselect/cmhaff/71/71vw32008_HC71_01_VIRT_HomeAffairs_ASY-35.htm (last visited
17 May 2021); Gyulai & others, Credibility Assessment in Asylum Procedures, 77 ff.

61 Chelvan, “From ABC to DSSH”; Gyulai & others, Credibility Assessment in Asylum Procedures, 77 ff.
62 P.T. Olsen, Inclusive Guise of “Gay” Asylum: A Sociolegal Analysis of Sexual Minority Asylum Recognition in

the UK (PhD thesis, University of Edinburgh 2017) 197, available at: https://era.ed.ac.uk/handle/1842/
22983 (last visited 17 May 2021).

63 Chelvan, “From ABC to DSSH”.
64 Gyulai & others, Credibility Assessment in Asylum Procedures, 77.
65 Ibid., 79.
66 Ibid., 78.
67 European Migration Network, Ad Hoc Query on NL AHQ on National Asylum Policies Regarding LGBT-

Asylum Seekers (2016), available at: https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-
do/networks/european_migration_network/reports/docs/ad-hoc-queries/ad-hoc-queries-2016.1061_-_
nl_ahq_on_national_asylum_policies_regarding_lgbt-asylum_seekers.pdf (last visited 17 May 2021).

68 Gyulai & others, Credibility Assessment in Asylum Procedures, 77.
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and without explicit reference to the DSSH model.69 Although this does not neces-
sarily read as a fully-fledged endorsement of the model, it is undisputable that Home
Office decision-makers have been trained on the DSSH model to help them explore
credibility in sexual orientation asylum claim interviews in an effective and sensible
way,70 and that they use it in their asylum decisions.71 One of the participants in the
SOGICA project confirmed this as follows:

So, I would sort of say ‘right, I am now going to ask you about your sexuality’
[. . .] then we would move on to talking about the realisation of their sexuality,
so sort of beginning from their childhood. . . the method that we use, it is
called the DSSH method [. . .] So, with the initial difference, what we are try-
ing to establish is how they felt growing up, how was their childhood different
from those of other people around them. [. . .] with LGBT applicants we learn
that often they come from quite conservative countries, so growing up the real-
isation of their sexuality is quite a painful process for them. [. . .] and it is
about talking to them about how they worked through that process. How they
came to that realisation. It is the most important part of a LGBT claim.72

The DSSH model’s elements can be seen here in the focus on the claimant’s internal
emotional processes. However, a different Home Office decision-maker, Emily,
spoke of the DSSH model in slightly more cautious terms: ‘I would use it, but I
wouldn’t base an entire decision on it because every case is different’.

Another SOGICA participant saw the adoption of the DSSH model as a positive
move: ‘to be fair to the Home Office [. . .] the Chelvan model tries to move them be-
yond stereotypes’ (Joseph, NGO volunteer, UK). However, the way the model has
been deployed has been criticised by the UK Independent Chief Inspector of Borders
and Immigration: ‘the Home Office’s current approach to DSSH seems to us to be a
“half-way house” and rather confusing’. The Inspector recommended that the Home
Office ‘[p]rovides more detail about the DSSH model in its training for caseworkers
so that it can contribute to the quality of interviewing’.73 Responding to a lack of con-
sensus about the model on the part of stakeholders, the Government’s reply to the

69 Home Office, Asylum Policy Instruction. Sexual Orientation in Asylum Claims. Version 6.0.
70 Home Office, Policy Equality Statement (PES): Policy on the Processing of Asylum Claims in Detention, avail-

able at: https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/667250/
Home_Office_PES_-_Processing_asylum_claims_in_detention_-_September_2017.pdf (last visited 17
May 2021).

71 UK Lesbian and Gay Immigration Group (UKLGIG), Still Falling Short: The Standard of Home Office
Decision-Making in Asylum Claims Based on Sexual Orientation and Gender Identity (2018) 23–26, available
at: https://uklgig.org.uk/wp-content/uploads/2018/07/Still-Falling-Short.pdf (last visited 17 May
2021); A. Gray & A. McDowall, “LGBT Refugee Protection in the UK: From Discretion to Belief?”
(2013) 42 Forced Migration Review 22, 24.

72 Qasim, decision-maker.
73 Independent Chief Inspector of Borders and Immigration (ICIBI), An Investigation into the Home Office’s

Handling of Asylum Claims Made on the Grounds of Sexual Orientation March-June 2014 (GOVUK 2014)
14, available at: https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/547330/Investigation-into-the-Handling-of-Asylum-Claims_Oct_2014.pdf (last visited
17 May 2021).
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recommendation of the Independent Chief Inspector was that ‘[w]e will consider the
scope for providing greater detail and clarity in our training on the DSSH model but
will want to do this in consultation with other partners as there is not necessarily con-
sensus amongst them on the efficacy of the model’.74

The DSSH model has been applied, if not formally adopted, by authoritative sour-
ces: it is an element of the EASO Training Curriculum that cascades learning
through a ‘train-the-trainers’ approach across EU Member States.75 It is also thought
to have been endorsed by UNHCR.76 Paragraph 62 of the UNHCR SOGI
Guidelines states that ‘[e]xploring elements around the applicant’s personal percep-
tions, feelings and experiences of difference, stigma and shame are usually more likely
to help the decision maker ascertain the applicant’s sexual orientation or gender
identity, rather than a focus on sexual practices’. Yet, there is no clear reference to
the model, only to three out of the four elements of this model as ‘usually more like-
ly’ to be relevant in SOGI claims. It is thus doubtful whether this constitutes an en-
dorsement as such.77 Moreover, paragraph 63 of the Guidelines advocates ‘open-
ended questions that are crafted in a non-judgmental way’ and states that ‘there is no
magic formula of questions to ask and no set of "right" answers in response’. In rela-
tion to what questions interviewers should ask, and on the matter of ‘non-conform-
ity’ in particular, para. 63(v) of the Guidelines states that:

LGBTI applicants may have grown up in cultures where their sexuality and/or
gender identity is shameful or taboo. As a result, they may struggle with their
sexual orientation or gender identity at some point in their lives. This may
move them away from, or place them in opposition to their families, friends,
communities and society in general. Experiences of disapproval and of ‘being
different’ or the ‘other’ may result in feelings of shame, stigmatization or
isolation.

As Jansen points out, ‘[f]rom the consistent use of the word "may" in this passage it
is clear that UNHCR is aware of the possibility that LGBTI asylum seekers do not
struggle with their sexual orientation or gender identity and that they are not

74 Home Office, The Home Office Response to the Independent Chief Inspector’s Report: “An Investigation into
the Home Office’s Handling of Asylum Claims Made on the Grounds of Sexual Orientation” (2014) 5.

75 EASO training targets decision-makers and other asylum officials in EU Member States and a module on
Gender, Gender Identity and Sexual Orientation was developed in 2015. DSSH underpins the unit in the
training on structuring the asylum interview (‘Sub-module 4: The Interview’). According to EASO,
‘[s]ince the module was developed, a total of 10 train-the-trainer sessions have been organised with 154
trainers trained. Additionally, 62 national sessions have been organised resulting in 889 participants
trained’: EASO, EASO Annual Training Report 2019 (2019) 62, available at: https://easo.europa.eu/sites/
default/files/easo-training-report-2019.pdf (last visited 17 May 2021). The training package itself is not
accessible to the public.

76 Gyulai & others, Credibility Assessment in Asylum Procedures, 77.
77 Paragraph 62 is complemented by a footnote that refers to a UNHCR Summary Report where there is an

explicit (and ominous) reference to the DSSH model as a ‘useful identity checklist’ (UNHCR, IARLJ &
ELENA, Summary Report, Informal Meeting of Experts on Refugee Claims Relating to Sexual Orientation and
Gender Identity, para 32.), but the UNHCR SOGI Guidelines have clearly opted for a more cautious use
of the model.
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ashamed of it’.78 Nonetheless, the training package developed by UNHCR and the
International Organization for Migration (IOM) does explicitly use the DSSH model:

Participants are taught the Difference, Stigma, Shame, Harm (DSSH)
model. The premise of the DSSH model is that there are several characteris-
tics that are nearly universal among LGBTI people, and that the vast majority
of individuals we interview will be able to discuss them in some capacity.
Those characteristics are difference and stigma. Many people will additional-
ly have experienced shame and harm.

The reason this model is so useful is that it allows participants to conduct
interviews in a way that is non-judgmental and employs non-intrusive and
non-sexual questions. For RSD interviews, it is also an alternative means of
assessing credibility for individuals who are not ‘out’ or have not engaged in
same-sex partnerships. The DSSH model is based upon open-ended questions
and employs a non-adversarial approach.79 (bold as in original text)

The DSSH model is thus presented as a nuanced approach, adaptable to the diversity
of SOGI claimants, and a positive alternative to the more intrusive, sexualised, and
adversarial techniques used by asylum authorities in some countries. It has many sup-
porters, with one suggesting it as an optional protocol to the Refugee Convention;80

however, the risk of asylum authorities applying it in a simplistic and damaging way
has also materialised. While sometimes facilitating positive outcomes, the DSSH
model may have the unfortunate effect of narrowing the mind-set of decision-
makers. They may be less accepting of different narratives, less common experiences
of sexuality, and accounts that combine socio-economic, cultural or religious factors.
Certain expectations may develop, as is patent from what we heard from Qasim, a
UK decision-maker:

When you have someone who is a genuine LGBT applicant, they are really en-
joyable interviews. My last LGBT applicant was really, really enjoyable to talk
to, because you are learning so much about the kind of things they feel inside,
when they are growing up and that kind of conflict and how they deal with it
and how they lived with that sort of sense of shame whilst in secrecy and then
how it felt when they were allowed to open up.81

Qasim’s words show a welcome openness to listen to the claimant’s own account,
but at the same time they show an expectation that certain experiences and emotions

78 Jansen, Pride or Shame?, 30.
79 International Organization for Migration (IOM), UN High Commissioner for Refugees (UNHCR) & J.

Rumbach, LGBTI Training Package – Module 2 – Facilitation Guide (IOM 2016) 2, available at: https://
lgbti.iom.int/lgbti-training-package (last visited 17 May 2021).

80 M.Y. Saila-Ngita, “Sex, Lies, and Videotape: Considering the ABC Case and Adopting the DSSH Method
for the Protection of the Rights of LGBTI Asylum Seekers”, Southwestern Journal of International Law 24,
2018, 275, 297.

81 Emphasis added.
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will be present – conflict and shame – and that these are the trigger for recognising a
‘genuine’ applicant. The absence of one or more of the common themes identified
by the DSSH model indeed constitutes an ideal pretext to undermine a SOGI claim-
ant’s credibility. The feeling of ‘difference’, for example, may be peripheral to the
experiences of many SOGI asylum claimants, and will not be a universal element in
all claimants’ narratives.82 However, it is a basis for assessing credibility, as this UK
Home Office decision reveals:

When asked to explain how you came to realise that you were different from
other people, you responded ‘I used to read poems like Shakespeare and Ilham
Al Mohammed Iqbal’.

When asked to explain how this made you realise that you were different, you
failed to explain.83

Some SOGICA participants saw such an expectation of ‘difference’ as dehumanising.
Alphaeus described how he felt on being asked about feeling ‘different’ by officials:
‘So, in that instance it makes you inhuman somehow. [. . .] Because it’s like you
were human and now you’re becoming inhuman. "How did you start feeling that
you’re different?" Really? Really? Me, I’m like "no", but you just have to answer’.

Similarly, the absence of feelings of shame may – in the eyes of a decision-maker –
undermine the claimant’s credibility, even if insights from cultural anthropology and psych-
ology deny the absolute need for a ‘struggle’ to accept one’s sexual orientation:84

in many ways is quite a useful model but then case workers apply it inflexibly at
the Home Office [. . .] [two claimants] in their statements, they experienced
stigma and they experienced horrible oppression from their families, but they
never felt ashamed. So, the Home Office felt they can’t be gay because they
didn’t feel shame and I am thinking ‘well, actually, they are in their 20s, they
have been here for 4 or 5 years, Pakistani culture is changing, with satellite TV
you can watch telly from all over the world, why should they feel shame?’ But
this is this model of difference and shame and stigma, [it] is applied inflexibly.85

An expectation of shame may be re-framed in terms of ‘inner conflict’, as in this deci-
sion from Germany: ‘The interviewer also wants to know whether he was unsure
about this new homosexual side that he had just discovered; and whether this led to
any inner conflict about his homosexuality’.86

82 E. Connely, “Queer, Beyond a Reasonable Doubt: Refugee Experiences of ‘Passing’ into ‘Membership of
a Particular Social Group’”, UCL Migration Research Unit Working Papers, 3, 2014, 30.

83 Mary, Home Office Asylum Decision letter (refusal), 2016.
84 Jansen, Pride or Shame?, 28, in relation to the case of a Ghanaian asylum claimant in the Netherlands.
85 Joseph, NGO volunteer, UK.
86 Decision regarding participant DE34 in N. Held & others, Projektbericht: Erfahrungen mit der Anhörung

von LSBTIQ* Geflüchteten (2018), available at: https://schwules-netzwerk.de/wp-content/uploads/2018/
10/Projektbericht-zur-Anh%C3%B6rung-von-LSBTIQ-Gefl%C3%BCchteten.pdf (last visited 17 May
2021).
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Harm is often absent as well, as claimants may have only recently started explor-
ing their sexuality, as Marlen, a lawyer in Germany, told us: ‘I have a client who
comes from Morocco [. . .] And it was very hard for him to talk about it [his sexual-
ity] [. . .] and then he also told me that he somehow also only started to meet men
here’. When decision-makers focus on past harm and not risk of future harm, the
‘harm’ element becomes problematic.

As noted by Grønningsæter, there are signs that the DSSH model is used in
Norway, and she points out that ‘[s]uch notions fail to take into account the diversity
that exists in human sexuality and therefore creates a risk that the claims for refugee
status from lesbian, gay and bisexual asylum applicants are rejected on the wrong
ground’.87 The model has thus been criticised for being used by decision-makers in a
way that normalises and homogenises claimants’ sexuality and identity and how these
should be expressed, thus replacing old stereotypes with new (Western) ones about
the – assumed to be stable and linear – ways in which individuals realise their sexual
orientation and what emotions accompany that process.88 This undermines anti-
essentialist approaches to sexuality, gender and a range of other individual character-
istics, which are ‘socially constructed and therefore fluid and contestable’.89 As ‘sexual
orientation identities are the result of social constructivist forces’,90 SOGI asylum
decision-makers need to engage with those forces and all their complexity and nuan-
ces. This would produce fairer outcomes in terms of dignity, self-determination and
diversity in asylum decision-making.

Finally, the model risks being deployed in a way that disadvantages particular
groups of claimants. Dawson and Gerber, writing about female claimants in particu-
lar, have highlighted the fact that the DSSH model ‘continues to perpetuate onto-
logical constructions of non-heterosexuality as linear and ultimately fixed’, which
affects not only non-heterosexual women but potentially also ‘transgender and gen-
der diverse, intersex, asexual and other non-normative sexualities and practices’.91

Similarly, Amanda, an NGO worker in Brussels interviewed for SOGICA, reiterated
this concern in relation to asexual people, questioning how applicable the DSSH
model would be in such cases.

Some authors wish to retain the DSSH model but strip it of one or another of its
elements. Gomez, for example, argues that ‘shame’ should be removed from the

87 A.G. Grønningsæter, “Establishing a Sexual Identity: The Norwegian Immigration Authorities Practice in
Sexuality-Based Asylum Cases”, paper presented at COC Out and Proud Conference “LGBTI Asylum in
Europe” (2017) 17, available at: http://www.sogica.org/database/gronningsaeter-establishing-a-sexual-
identity-2017/ (last visited 17 May 2021).

88 Asile LGBT Genève, Réfugié.Es LGBTI – Lesbiennes, Gays, Bisexuel.Les, Transgenres et Intersexes: Guide
Pratique Pour Un Accueil Inclusif et Égalitaire, 37, available at: http://www.sogica.org/wp-content/
uploads/2017/11/asileLGBTI-brochure.pdf (last visited 17 May 2021).

89 C.A. Ball, “Martha Nussbaum, Essentialism, and Human Sexuality”, Columbia Journal of Gender and Law,
19, 2010, 3, 3.

90 Ibid., 5.
91 J. Dawson & P. Gerber, “Assessing the Refugee Claims of LGBTI People: Is the DSSH Model Useful for

Determining Claims by Women for Asylum Based on Sexual Orientation?”, International Journal of
Refugee Law, 29, 2017, 292, 293.
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model because it ‘is worryingly susceptible to reliance on stereotypes by adjudica-
tors’.92 Yet, there is a real risk that any of the elements in the DSSH model can be
misused if privileged over other elements, held as essential despite the endless variety
of experiences within SOGI minorities, or applied in inflexible ways that rely on
fixed, linear and universalized conceptions of SOGI.93

In this debate, one can see the tensions that exist between the strategic need to set
out a strong claim while doing justice to the truth of each individual claimant, in all their
complexity. Some thus make an overall cautious assessment, as, for example, Amanda:

We have heard mixed opinions so far [. . .] we have heard people are very sup-
portive because it offers some positive guidance [. . .] But then we have also
heard some legal practitioners and NGOs who are very worried because it is
becoming another dogma [. . .] which then boxes asylum seekers again into
certain categories and if they don’t prove those elements, then they are again
out of the system. [. . .] I think it filled a gap where a gap was totally present,
and something needed to be done, but I understand in creating a formulaic
kind of approach, yes, and a tick box exercise, then that obviously excludes to
the detriment of that applicant. . . yes, it is very tricky.

If the DSSH model has not achieved all that might be hoped, in part because of the
way it has been implemented, other approaches should be considered and we con-
clude this section with a final example.

3.5 Jansen and a further perspective from the Netherlands
The emphasis on claimants’ feelings and emotions visible in some of the approaches
discussed so far represents a clear rejection of the model for decision-making in
SOGI cases that was prevalent before the 2014 CJEU judgment in A, B and C,94

which ruled out questions about sexual activity and sexually explicit material as the
basis for determining credibility. However, concerns began to emerge in some
European countries in the years following that judgment that the pendulum had
swung too far in a particular direction. Such concerns are most clearly articulated by
Sabine Jansen in her report for COC in 2019, but have been voiced in relation to of-
ficial practice in the UK, Norway and Sweden,95 and reflect a lack of ‘room for a dif-
ferent experience’.96 Using Dutch case law and IND case files, Jansen sets out to
understand current SOGI asylum decision-making in the Netherlands as the basis for

92 Gomez, “The Post-ABC Situation of LGB Refugees in Europe”, 478.
93 Berg & Millbank, “Constructing the Personal Narratives of Lesbian, Gay and Bisexual Asylum

Claimants”.
94 Joined Cases C-148/13 to C-150/13, A, B and C v Staatssecretaris van Veiligheid en Justitie, 2 December

2014, ECLI:EU:C:2014:2406.
95 Jansen, Pride or Shame?. See also the presentations at the SOGICA conference by L. Zadeh regarding the

UK, A.G. Grønningsæter regarding Norway and A. Gröndahl regarding Sweden (SOGICA conference,
Session 20 – Credibility III, available at: https://www.sogica.org/en/final-conference/ and https://youtu.
be/6Kr7OE1n-NE (last visited 17 May 2021).

96 UK Lesbian and Gay Immigration Group (UKLGIG), “Decision-Making Processes at Both UK and
Swedish Agencies Are Based on Enduring Stereotypes” (UKLGIG, 9 June 2019), available at: https://ukl
gig.org.uk/?p¼2810 (last visited 17 May 2021).
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making recommendations for improving decision-making, in particular addressing
existing shortcomings with interviewing, credibility assessment and evidence issues.
She draws attention to the Netherlands’ Working Guidelines 2015/9 for
‘Interviewing and decision-making in cases in which LGBT orientation has been put
forward as an asylum motive’ and the themes they lay out as guidelines for assessing
LGBT credibility. These are summarised by Jansen as (our paraphrasing): private
life, including religion; present and past relationships, including country of origin
LGBT contacts and knowledge; Dutch LGBT contacts and information; country of
origin discrimination and persecution; and ‘future after (forced) return to the coun-
try of origin’.97

Jansen traces the sources for these points, including the UNHCR Guidelines,
pointing out that they are not prescriptive in requiring that claimants struggle with
self-acceptance.98 She goes on to problematise the use of the Cass model of staged
identity development in SOGI asylum, building on the work of Berg and Millbank:

This staged model of homosexual identity development poses the problem
that it is based on the experience of white, middle-class men in the United
States. Although it is presented as generally valid, a model like this cannot be
applied to other groups, such as women or people from non-western countries.
Even in western countries alone, there are big differences between the experi-
ences of lesbians and those of gay men.99

Jansen then demonstrates the flawed outcomes of a model of decision-making reliant
on a staged process of SOGI minority identity development that differentiates be-
tween behaviour and identity and privileges the latter. Specifically, she identifies the
following features of the IND decision-making process: a focus on processes of
awareness and self-acceptance on the part of the claimant; the expectation of an in-
ternal struggle (particularly where religion is concerned); the prioritisation of feelings
and identities; and the de-prioritisation of statements by partners and others. To
Jansen’s mind, a new dominant stereotype has been created:

On the basis of the current policy, it is expected that lesbian, gay and bisexual
asylum seekers first go through a process of guilt and shame before they come
to terms with their sexual orientation. This is unacceptable. Strictly speaking,
the question ‘What did it do to you, when you discovered you were gay/les-
bian/bisexual?’ is an open-ended question, but the files clearly show that many
asylum seekers do not understand this question. Of course, there are LGBTIs
who are ashamed or feel unhappy because they are different from the rest, but
it is stereotypical to expect negative emotions in all cases. . ..100

97 Jansen, Pride or Shame?, 26.
98 Ibid., 30.
99 Ibid., 32. See also Berg & Millbank, “Constructing the Personal Narratives of Lesbian, Gay and Bisexual

Asylum Claimants”.
100 Jansen, Pride or Shame?, 122–123.
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Jansen further points out that the expectation that claimants have a negative self-
opinion is inconsistent with claimants’ experiences: ‘In many of the examined files,
the person concerned says they have not struggled with the sexual orientation and
did not have any problems with self-acceptance. Sometimes, there is a sense of re-
lieve [sic] when it becomes clear to them what is going on. The problems lie rather
with the others, with their environment’.101 In addition, this stereotype is not only
based on a Western male model of sexuality, but it may also fail to take account of
different educational levels and verbal abilities on the part of claimants.102

This expectation and the fact that it may not correspond to claimants’ lived expe-
riences tallies with the testimonies given by some of the SOGICA participants. On
the one hand, we heard from Maria Grazia, a decision-maker in Italy, that:

The first experience of attraction towards a person of the same sex in my opin-
ion is important because in a context in which homosexuality is defined as a
crime or socially reprehensible, it must necessarily have been significant for the
applicant, both because it was experienced with shame, and because it is prob-
lematic and in any case emotionally strong.

In contrast, when asked if he was scared before his interview with the Italian Territorial
Commission, Kamel told us: ‘Absolutely not, because I don’t feel there is a shame that
I have to hide. Even when I was raped in prison. I said it. Even when my father beat
me, even when they left me in a 1 meter x 1 meter room and didn’t give me food’.

In setting out her proposals for how decision-making should be carried out,
Jansen starts by stating that the core requirement for SOGI claimants to articulate
processes of awareness and self-acceptance must be abandoned. She continues to
propose greater recognition than at present for forms of evidence such as partner
statements, photographs and witness evidence. She prioritises the ‘four-eye’ principle
of assessment where credibility is in question, whereby a second officer becomes
involved with the adjudication process. Jansen also recognises the significance of
COI that is disaggregated to a greater extent than is presently the case, calling for
COI ‘that makes a distinction between different sub-groups’.103 However, the con-
cluding recommendations are less a proposal for a new and coherent approach to
SOGI decision-making and rather a checklist of what to do and what not to do,
based on a strong conviction that the current approach goes too far in one particular
direction to the detriment of SOGI claimants who do not fit a particular mould.

3.6 Taking stock of the options
While there are distinct elements to each of the approaches discussed – and these
were the basis for our selection – they are not conflicting models or approaches but
rather emphasise different elements of the Refugee Convention definition and
UNHCR SOGI Guidelines as the focus for decision-making. Moreover, they largely
and properly include many of the same elements that will always need to be included

101 Ibid., 169.
102 Ibid., 124.
103 Ibid., 175.
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in the adjudication process, many of which were included in the SOGICA project
policy recommendations, such as avoiding stereotypes and the importance of COI
for these applications.104

However, two of the models particularly indicate a course that is based on inter-
rogating the claimant’s feelings as the basis for establishing credibility. Both
LaViolette and Chelvan argue that the impact of societal and/or State discrimination
and/or persecution will impact on individuals in a way that is likely to have common
elements that are the basis for credibility questioning. LaViolette suggests as a pos-
sible area to explore: ‘What did they [the claimant] personally believe about homo-
sexuality at the time they came to realize that they were lesbian or gay?’105 Chelvan
suggests that ‘[i]n most cases, it may be helpful in the credibility assessment process
to focus on: The applicant’s feelings about her/his own sexual orientation or gender
identity, including changes in this (gradual self-acceptance vs. gradual internalisation
of stigma, or both)’.106 As discussed above, these approaches correspond with the as-
sumption of a staged process of SOGI development that is implicitly based on the
work of Vivienne Cass and involving an internal conflict which may or may not lead
to final acceptance of SOGI on the part of the claimant.

As we have shown, not all SOGICA participants were able to articulate a SOGI
narrative in these terms. The other two writers we have discussed – Middelkoop and
Jansen – take a different approach. While Middelkoop appears to begin with the as-
sumption that PSG should be the focus, launching directly into a consideration of
manifestations of sexual orientation,107 he ultimately questions whether it is ‘appro-
priate for a government agency to determine who is and is not actually gay’.108 The
alternative Middelkoop suggests is to focus on whether a claimant would be per-
ceived to be gay: ‘a refocus on the outward and the visible and whether it attracts
persecution’.109 Jansen too problematises approaches that centre on the claimant’s
narrative of awareness of their SOGI. She suggests greater reliance on self-
identification as well as other forms of ‘evidence’.110

Our research findings suggest that the approaches outlined in this article, while
helpful in promoting fairer SOGI asylum adjudication in many cases, would not re-
sult in an effective process in all cases. Specifically, they fail to conform to the ele-
ments that underpin our conceptualisation of fairness for the purposes of this
analysis as set out in Section 2, nor do they adequately recognise the heterogeneity
of SOGI asylum claimants and their experiences, thus failing to adequately reflect
insights from queer migration and intersectionality research fields. We thus need to
consider an alternative approach.

104 SOGICA Project, Recommendations for improving the lives of people claiming asylum on the basis of sexual
orientation or gender identity (SOGI), 2020 (versions tailored to Germany, Italy, and the UK available at:
https://www.sogica.org/en/final-recommendations/).

105 LaViolette, “Sexual Orientation and the Refugee Determination Process”, 13.
106 Gyulai & others, Credibility Assessment in Asylum Procedures, 83.
107 Middelkoop, “Normativity and Credibility of Sexual Orientation in Asylum Decision Making”, 155.
108 Ibid., 169.
109 Ibid., 170.
110 Jansen, Pride or Shame?, 174.
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4 . A N A L T E R N A T I V E E M P H A S I S

4.1 Persecution, persecutor, or persecuted?
The approaches we have identified as the most common in SOGI adjudication focus
on SOGI identity and vary as to whether the focus is on the ‘fundamental character-
istic’ or the ‘social perception’ approach as the basis for determining SOGI credibil-
ity. What is common to them all, and causes difficulties, is that they tend to take the
claimant’s identity and the question of whether they belong to a PSG as the starting
point. This is problematic, as has been recognised by queer scholars, in leading to ‘es-
sentialist juridical discourses of asylum [that] produce the refugee as one with a fixed,
timeless, and universally homogenous identity’.111 While the sources we discussed
above take pains to recognise the heterogeneity of SOGI, establishing PSG member-
ship inevitably means the focus of the decision-making process is on how SOGI is
established. Replacing questions about sexual behaviour with a focus on
the claimant’s self-awareness and individual narrative (as happened in the period after
the judgment in A, B and C) is largely positive, but, as Jansen in particular points out,
this risks marginalising some claimants who are not able to meet decision-makers’
expectations of a journey of self-discovery. She and Middelkoop prioritise other pos-
sible avenues for decision-makers, including those that might demonstrate a perception
of PSG membership by the persecutor. However, that is not the only question that
needs to be asked for Convention purposes.

If we return to the need to establish a causal nexus between PSG membership
and persecution, giving sufficient weight to identifying (the threat of) persecution
and its source, alongside the question of PSG and identity, leads to a difference in ap-
proach and one that is fairer and corresponds better to the principles of the Refugee
Convention. It is after all the threat of persecution by State or non-State actors that
is the catalyst for the claimant’s need to seek protection. Yet, in many of the cases
analysed by the SOGICA team, consideration of the persecutory environment was al-
most entirely absent. While the prurient nature of decision-making that existed prior
to the 2014 CJEU ruling is no longer lawful, it has been replaced by an obsessive
focus on other ways of demonstrating SOGI that are also intrusive and often
demeaning to the claimant. This is particularly the case in public appeal hearings,
where questions such as whether the claimant is or is not a lesbian and, if they are,
whether they would live openly if returned, are debated between lawyers, immigra-
tion officials and judges, while the individual at the centre of inquiry is silent. In a
SOGICA observation of an Upper Tribunal hearing in the UK in February 2018, this
debate between the judge and the Home Office presenting officer took place in front
of the appellant:

Judge: What about the issue of whether she did indeed live discreetly. This is
someone who had relationships in Uganda, in this country, who went to
groups. It doesn’t seem to me that is what is normally [meant] by discreet?

111 S. Shakhsari, “The Queer Time of Death: Temporality, Geopolitics, and Refugee Rights”, Sexualities,
17(8), 2014, 1004.
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Home Office presenting officer: As Lord Rogers made the point,112 there are
infinite gradations of living discreetly. My submission is the appellant for her
own personal reasons had conducted herself and would on her return [live]
discreetly in Uganda.

This is not a particularly shocking example, rather it highlights the small and cumula-
tive ways in which the privacy of SOGI minorities is intruded upon, and the personal
details of their lives, including how they would or would not behave in the future,
are dissected in public.

Here we wish to clarify that we are not suggesting that the models discussed in
this paper ignore the ‘well-founded fear of persecution’ or fail to recognise the im-
portance of COI in demonstrating that well-founded fear.113 However, in many con-
tributions, this is or appears to be secondary to the key question: is the claimant
credibly lesbian or gay?114 For example, the work by Middelkoop analysed here, after
initial comments, begin with the question of ‘manifestations of sexual orientation’.

At this point it is important to consider the context of SOGI asylum decision-
making, given that the purpose of this article, and of the work we have discussed, is
to improve SOGI asylum adjudication in light of the realities of European asylum
and immigration systems. In Europe, asylum and immigration officials, regardless of
their individual sympathies, will be operating in a climate of hostility to refugees
heightened by inflammatory media reports.115 Equally important, first instance case-
workers and decision-makers are generally not lawyers nor do they have extensive
legal training. They operate within resource constraints that prevent them from read-
ing lengthy and nuanced academic or legal contributions such as those discussed in
this article. As a result, any approach will inevitably be simplified and condensed into
something that is workable for adjudicators who need to keep up-to-date on chang-
ing legislation and policy in a number of areas – not just SOGI. This explains the
tendency to use one approach, and in recent years this has been the expectation of
an emotional journey as reported across a number of European countries and found
in SOGICA’s research. As one example of this, Jayne’s appeal refusal included the
statement by the tribunal judge: ‘What struck me was that her account lacked any
kind of emotional depth or detail of her journey towards her sexuality in a place
where such relationships are criminalised and taboo’.116

One problem is the incongruence between legal and academic discourse, on the
one hand, and the policy and decision-making environment on the other. The writers
discussed here do not suggest that their approaches provide a single script to be

112 This is a reference to the Supreme Court case of HJ (Iran) and HT (Cameroon) v. Secretary of State for
the Home Department, [2010] UKSC 31.

113 Whether or not the persecutory threshold is met is yet another, conceptually different matter, which we
have addressed in Danisi & others, Queering Asylum in Europe, ch 7, sect 3.

114 We omit B, T, I, Q and þ here because, in the SOGICA fieldwork, the focus in relation to PSG mem-
bership and credibility assessment matters lay almost entirely on these two categories.

115 In the UK context, for example, see D. Barrett, “Cost of Britain’s Asylum System DOUBLES in Five
Years to £1billion, New Figures Reveal”, Mail Online (1 September 2020), available at: https://www.dai
lymail.co.uk/news/article-8683503/Cost-Britains-asylum-DOUBLES-five-years-1billion-new-figures-re
veal.html (last visited 17 May 2021).

116 First Tier Tribunal decision, UK, 2017.

26 � Refugee Survey Quarterly

D
ow

nloaded from
 https://academ

ic.oup.com
/rsq/advance-article/doi/10.1093/rsq/hdab005/6324087 by Sussex U

niversity user on 20 July 2021



applied to all claims and, as the UNHCR Guidelines point out, ‘[d]eveloping a list of
questions in preparation of the interview may be helpful, however, it is important to
bear in mind that there is no magic formula of questions to ask and no set of "right"
answers in response’.117 However, when detailed and nuanced approaches filter
down to the level of decision-making, they appear to be both simplified and taken as
the approach to be used in all situations. As Jansen points out, and as mentioned
above, for many claimants, the problem is not their inner sense of identity, but quite
simply a hostile and discriminatory external environment. To focus almost exclusive-
ly on the individual claimant’s personal struggles and emotional development is to
lose sight of the structural factors – including but not only homo- and transphobia,
racism and inequality – that are universally prevalent and impact on all claimants.
This rightly requires that decision-makers pay adequate attention to historical, geo-
political, social, and economic aspects of homophobic and transphobic violence.118

Nonetheless, the expectation that claimants experience and articulate these factors in
a particular and similar way explains the inconsistencies that are present in decision-
making, because different individuals are not (and should not be expected to be)
able to do this to the same degree or in a similar manner. Nor does this approach
have relevance in cases where a claimant is persecuted not because they belong to a
SOGI minority, but because they are perceived as being so – the distinction pointed
out by Middelkoop and mentioned above. It is thus crucial that decision-makers con-
sider both structural and individual factors that may have led to a risk of persecution
and the need to seek sanctuary elsewhere,119 against the backdrop of good quality
and relevant COI.

Having identified what we see as the main problems inherent in the application of
current approaches, we now develop our alternative. The element of PSG that entails
consideration of a claimant’s ‘true’ or perceived identity sadly remains an inevitable
one given the Refugee Convention provisions. However, in addition to encouraging
more frequent use of the other four Convention groups in SOGI cases,120 there is
scope for establishing PSG membership through acceptance of self-identification as a
default position and more consistent recognition of the principle of the benefit of
the doubt. What is needed is good faith on the part of decision-makers in believing
that people do not want to leave their homes and families unless they have a very
strong reason to do so, something that the principle of the benefit of the doubt – a
key principle in international refugee law – requires them to do at any rate.121

Moreover, and this is at the centre of our proposal, this should be accompanied by a
greater focus on conditions in the country of origin (with all that entails in terms of
resource allocation and guidance), given the widespread recognition that this is a

117 UNHCR, Guidelines on International Protection No. 9, 15–16.
118 Edward Ou Jin Lee, “Tracing the Coloniality of Queer and Trans Migrations: Resituating

Heterocisnormative Violence in the Global South and Encounters with Migrant Visa Ineligibility to
Canada”, Refuge: Canada’s Journal on Refugees, 34(1), 2018, 60–74.

119 Danisi & others, Queering Asylum in Europe, ch 5, sect 2.
120 See discussion in C. Danisi, M. Dustin, N. Ferreira & N. Held, Queering Asylum in Europe: Legal and

Social Experiences of Seeking International Protection on Grounds of Sexual Orientation and Gender Identity,
Springer, 2021, ch 7, section 2.1.

121 UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention
and the 1967 Protocol Relating to the Status of Refugees, 196, 203–204.
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particular need in SOGI asylum decision-making and the risk that a lack of COI
about SOGI persecution will be interpreted as evidence that persecution does not
exist.122

What we suggest here is a clearer delineation between the two elements of the ad-
judication process: the evidentiary stage (including interviewing) and the decision
made on the basis of that evidence. It is the former that needs revision, by focusing
more on persecution and the threat of persecution and the evidentiary basis for that.
Prioritising COI in the first, evidentiary stage of the claims process would then pro-
vide a sounder basis for decision-makers at the second stage of assessing whether,
based on the established facts, claimants meet the criteria as laid out in Article 1 of
the Refugee Convention.

The need for granulated and up-to-date COI is stressed by many of the authors
discussed here, most recently by Chelvan in his thematic review of the Home
Office’s COI products that was commissioned by the Independent Chief Inspector
for Borders and Immigration.123 In this, Chelvan calls for ‘separate sections in the
[Home Office] reports with respect to lesbian and bisexual women, trans and gender
expression applicants and intersex applicants’ to enable a ‘user-friendly approach and
accurately determine risk to these groups’.124 We would also suggest that Home
Office COI guidance – Country Policy Information Notes (CPINs) – are reformat-
ted to lead with COI information, rather than beginning with an ‘Assessment’ guid-
ance section which has a subsection on ‘Credibility’.125 This would be helpful in
prioritising key country information and avoiding the risk of decision-makers assess-
ing an individual’s credibility based on assumptions about their SOGI in advance of
consideration of country conditions.

This recommendation would probably be welcomed by Daphne, a lesbian woman
who spent six years going through the UK asylum system before finally receiving
refugee status. In Daphne’s view, it was COI that caused the Home Office to cede
the case. Her claim was successful on appeal without her having to appear in court,
and when asked why she thought that was and what had changed since her initial ap-
plication, she explained that her lawyers had ‘worked very, very, very hard to find
somebody to write [a] Kenya report, so when they see that report, and the other
things I had put in, [the Home Office] said there is no point for you to come to the

122 ICJ, Refugee Status Claims Based on Sexual Orientation and Gender Identity: A Practitioners’ Guide
(Practitioners’ Guide No. 11), 53.

123 Independent Chief Inspector of Borders and Immigration (ICIBI), Inspection of Country of Origin
Information Thematic Report on Sexual Orientation and Gender Identity or Expression (ICIBI 2020), avail-
able at: https://www.gov.uk/government/publications/inspection-of-country-of-origin-information-the
matic-report-on-sexual-orientation-and-gender-identity-or-expression (last visited 17 May 2021);
UNHCR, Guidelines on International Protection No. 9, para 66; S. Jansen, Good Practices Related to
LGBTI Asylum Applicants in Europe (ILGA Europe 2014) 35, available at: http://www.ilga-europe.org/
resources/ilga-europe-reports-and-other-materials/good-practices-related-lgbti-asylum-applicants (last
visited 17 May 2021); ICJ, Refugee Status Claims Based on Sexual Orientation and Gender Identity: A
Practitioners’ Guide (Practitioners’ Guide No. 11), 228–229; Danisi & others, Queering Asylum in Europe,
ch 6.

124 ICIBI, Inspection of Country of Origin Information Thematic Report on Sexual Orientation and Gender
Identity or Expression, 86.

125 All CPINs are available at https://www.gov.uk/government/collections/country-policy-and-informa
tion-notes (last visited 17 May 2021).
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court’. Up-to-date and disaggregated data on the specific harms experienced by les-
bian women in Kenya was thus critical to establishing Daphne’s case. If the relevant
Home Office CPIN had provided more up-to-date information about the situation
for lesbian women in Kenya, and Daphne’s solicitor in her initial claim had used this
information, she might have received a fair decision far sooner than she did.126

Recognising the importance of COI could alleviate some of the dehumanising ele-
ments of current procedures. Current common lines of questioning could be
avoided, such as ‘when/how did you first realise/discover you were LGBTI?’127 or,
as in a refusal by the UK Home Office:

You state that you went to church and ignored what the bible said about
homosexuality and that you felt ‘normal’ and ‘OK’ with this. Given that you
are practicing Christian, your failure to raise any potential conflict in relation
to your behaviour and belief raises doubts regarding your credibility.128

Decision-makers might instead start by asking: ‘What do you fear would happen to
you if you were returned to your country of origin?’ Claimants’ answers could then
be mapped onto what is known about the treatment of SOGI minorities in the coun-
try of origin and coherence between the two would be a good indicator of whether
refugee status should be granted. This would avoid an excessive focus on the claim-
ant’s ‘true’ SOGI and would help to address the problem of stereotyping.
Stereotyping is rightly recognised as a problem in SOGI asylum decision-making, yet
this was not adequately addressed by the CJEU’s ruling in A, B, and C, which only
precluded asylum decisions from being taken solely on the basis of stereotypes.129

Efforts to eliminate adjudicators’ stereotypes are often made through recommenda-
tions for (better) training of decision-makers. LaViolette supports what she terms
cultural competency training, while the DSSH model has been set out as a chapter of
a larger multi-disciplinary training manual.130 Likewise, the avoidance of stereotypes
and the need for better training is included within the SOGICA policy recommenda-
tions in recognition of their importance.131 Yet, it is unrealistic to imagine that indi-
viduals can free themselves entirely from stereotype-based assumptions; that will
always remain a problem while one person’s assessment of another’s SOGI remains
the core element of the decision. Again, more emphasis on disaggregated and good
quality COI may help to address this problem.

126 Home Office, Country Policy and Information Note Kenya: Sexual orientation and gender identity and
expression. Version 3.0, April 2020.

127 ICJ, Refugee Status Claims Based on Sexual Orientation and Gender Identity: A Practitioners’ Guide
(Practitioners’ Guide No. 11), 49.

128 SOGICA fieldwork, anonymised refusal letter from the Home Office, July 2018.
129 Joined Cases C-148/13 to C-150/13, A, B and C v Staatssecretaris van Veiligheid en Justitie, para. 62.
130 N. LaViolette, “Overcoming Problems with Sexual Minority Refugee Claims: Is LGBT Cultural

Competency Training the Solution?” in Thomas Spijkerboer (ed.), Fleeing Homophobia. Sexual
Orientation, Gender Identity and Asylum, Routledge, Abingdon / Northampton, 2013; Gyulai & others,
Credibility Assessment in Asylum Procedures.

131 SOGICA Project, Recommendations for improving the lives of people claiming asylum on the basis of sexual
orientation or gender identity (SOGI).
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Such shift of emphasis would also provide a fairer burden of proof. The UNHCR
position is that:

while the burden of proof in principle rests on the applicant, the duty to ascer-
tain and evaluate all the relevant facts is shared between the applicant and the
examiner. Indeed, in some cases, it may be for the examiner to use all the
means at his disposal to produce the necessary evidence in support of the
application.132

However, many States choose to emphasise that the burden lies with the claimant.
The UK Home Office, for example, states that ‘[a]s in all claims, the burden is on
the applicant to establish their case’.133 Greater emphasis on the persecutory envir-
onment would require States to invest in producing more comprehensive and up-to-
date COI, ideally in partnership with one another, with EASO and with experienced
NGOs in both host countries and countries of origin. The requirement for asylum
decision-makers to assess claims based on rigorous COI would inevitably shift the
burden of proof to something more equitable and reduce the frequency of refusals
based on very minor inconsistencies on the part of the claimants, as is so often the
case at present.134 At the same time, this shift also incurs risks as we recognise in our
concluding remarks.

4.2 Concluding remarks
All the models and guidance tools explored above have shortcomings. At the same
time, even models that have been criticised on several accounts, such as LaViolette’s
or the DSSH model, are acknowledged as useful in preparing SOGI claimants for
their interviews.135 The question remains: how to include those who do not fit those
models and guidance tools?

SOGI asylum claims currently invariably centre on identity. Often demeaning and
meaningless debates between lawyers and officials across the person at the heart of it
all, about whether they are gay or not, etc., lead to questions that spin out into
debates between academics, lawyers, and policy-makers about how SOGI is deter-
mined – by behaviour or identity. These are questions that cannot be answered and,
even if they could, would not show whether an individual is at risk of persecution.
The change that took place in Europe following the 2014 CJEU judgment was posi-
tive in one way – largely eliminating the prurient focus on sexual activity – but it sim-
ply shifted that focus towards the expectation of a narrative based on childhood
memories, moments of discovery, an inner struggle and a process of self-awareness.
Whether or not one thinks this shift has gone too far, it is still the PSG component

132 UN High Commissioner for Refugees (UNHCR), Handbook on Procedures and Criteria for Determining
Refugee Status under the 1951 Convention and the 1967 Protocol Relating to the Status of Refugees
(UNHCR 2019) 43.

133 Home Office, Asylum Policy Instruction. Sexual Orientation in Asylum Claims. Version 6.0, 18.
134 UKLGIG, Still Falling Short, 31; J. Millbank, “The Ring of Truth: A Case Study of Credibility

Assessment in Particular Social Group Refugee Determinations”, International Journal of Refugee Law,
21, 2009, 1, 12–13.

135 Asile LGBT Genève, Réfugié.Es LGBTI – Lesbiennes, Gays, Bisexuel.Les, Transgenres et Intersexes, 38.
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of the refugee definition that takes precedence over the need to demonstrate a fear
of persecution. It is still therefore the case that decision-making revolves around the
need to establish SOGI, albeit now on the basis of who one is rather than what one
does.

Claimants may no longer be asked to give graphic accounts of their sexual history
but they are still expected to reveal many other personal and private aspects of their
lives in ways that undermine their dignity and which would be unthinkable to most
people. SOGI claimants are routinely treated in ways that no other individual who
has not been charged with an offence is likely to be treated.136 Prince Emrah
(Germany) told us: ‘Usually I am so shy, to tell this stuff. I’m not so open. . . I don’t
like to talk about this kind of stuff’.

We wish to stress that in critiquing existing approaches, we are not arguing against
them, but rather pointing out that if any of these is taken as the only approach, then
the result will not be a fair adjudication process for all claimants. The models we
have looked at are not competing models; for example, they all emphasise to some
extent the need to avoid stereotypes and ask open-ended questions, as well as the
need for better training of decision-makers. Equally, all the authors discussed here
draw attention to the different elements of the refugee definition, including the fact
that what matters is whether the claimant would be perceived to be LGBTIQþ.
However, many of the approaches above fail to follow through on the recognition
that perception on the part of the persecutor is critical, instead returning to an em-
phasis on the ways that the claimant’s SOGI should be verified – implicitly accepting
the legitimacy of this question.

We conclude by recognising the difficulties and possible flaws in our preferred ap-
proach to SOGI asylum decision-making. First, and particularly in the context of
anti-asylum sentiments, it is likely that policy-makers will claim that if the focus is
not on the claimant’s ‘true’ identity but the risk of persecution, then claimants will be
more easily able to abuse the system by conforming to the kinds of gay stereotypes
that most of us would like to see abandoned. Yet, those stereotypes are already in op-
eration and they do not work for many claimants.

There is also the risk that, by diverting focus from the individual’s ‘true’ sexuality
or gender identity towards the risk of persecution in the state they come from, we
will bolster the binaries of refugee-producing and refugee-receiving, and of more and
less ‘civilised’ States that queer migration scholarship has helped to debunk. A now-
extensive body of work associated with the concepts of homonationalism and ‘pink-
washing’ has pinpointed the way that States exploit queer bodies and lives to pursue
neoliberal agendas.137 Asylum decision-making is an obvious sphere in which to see
this played out and an enhanced focus on COI may make it more likely that

136 It is important to highlight that victims of trafficking and FGM will also have to answer intrusive and po-
tentially re-traumatising questions during their asylum application, and that we are highlighting prob-
lems that are symptomatic of asylum determination beyond SOGI-based claims.

137 J. Puar, ‘Mapping US Homonormativities’, Gender, Place & Culture, 13(1), 2006, 67–88; L. Duggan,
‘The New Homonormativity: The Sexual Politics of Neoliberalism’, in D. Nelson and R. Castronovo
(eds.), Materializing Democracy: Toward a Revitalized Cultural Politics, Duke University Press, Durham,
NC, 2002; E. Luibhéid, “Queer/migration: An Unruly Body of Scholarship”, GLQ: A Journal of Lesbian
and Gay Studies, 14(2), 2008, 169–190.
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advocates will further emphasise ‘civilizational binaries that separate the homophobic
"third world" from the free and gay-friendly "first world"’ in the interests of claim-
ants.138 If claims are won and lost based on COI, a responsible lawyer will want to
highlight the persecutory nature of the claimant’s country of origin. To do otherwise
would risk jeopardising the client’s claim. Yet, on a macro and micro level, this is
problematic. On a macro level, it reinforces simplistic stereotypes of countries that
uphold and countries that flout SOGI rights. This ignores the breaches of SOGI
rights that persist in every country, making it harder to address them. It may also en-
trench what has been described as ‘political homophobia’ – the ‘calculated deploy-
ment of homophobia’ in rhetoric and policy by State actors in countries of origin,
reinforcing illiberal nationalist projects.139 Furthermore, to be of real value in SOGI
asylum claims, COI materials would need to recognise rural/urban, socio-economic
and other differences within SOGI communities in countries of origina, all of which
would require a sizeable investment that authorities in receiving countries are unlike-
ly to welcome. We suggest that EASO may play a key role here (see 4.1 above).
Calling for greater reliance upon SOGI COI is also risky on a micro level, in that
where it is not available or obtainable, already marginalised claimants within the
LGBTIQþ group such as bisexual people become even more invisible and disadvan-
taged by the asylum process.

While queer and queer migration scholars have thoroughly deconstructed
assumptions about SOGI in the context of asylum, the problem is that these
expanded and expansive understandings are at odds with the narrow and tightly
delineated guidance and law that informs asylum caseworkers. As Luibhéid rightly
shows, there are no easy answers to some of these tensions:

Asylum issues thus exemplify how homonormativity — queer complicities
with dominant neoliberal, imperial, nationalist, racialist, and heterosexist log-
ics — generates acute dilemmas where queer migration is concerned. Yet asy-
lum also makes plain that these issues have to be addressed. Quite simply,
queers facing violence and persecution demand justice and transformation.140

We recognise that there are risks attached to basing SOGI asylum decisions on either
identity or COI, and we are certainly not suggesting that there is a one-size-fits-all so-
lution that addresses all risks. However, building on the significant contribution of all
the authors mentioned in this article, we argue that a shift in approach such as the
one we recommend may lead to fairer decision-making as assessed on the basis of
our earlier definition of fairness. It would do so by: properly privileging the ‘well-
founded fear’ element of the Refugee Convention; facilitating equality and

138 S. Shakhsari, “The Queer Time of Death: Temporality, Geopolitics, and Refugee Rights”, Sexualities,
17(8), 2014, 1005.

139 M. Bosia & M. Weiss, ‘Political Homophobia in Comparative Perspective’, in M. Weiss & M. Bosia
(eds.), Global Homophobia: States, Movements, and the Politics of Oppression University of Illinois Press,
Urbana, IL, 2013, 1–29; J. Puar, ‘Mapping US Homonormativities’, Gender, Place & Culture, 13(1),
2006, 68.

140 E. Luibhéid, “Queer/Migration: An Unruly Body of Scholarship”, GLQ: A Journal of Lesbian and Gay
Studies, 14(2), 2008, 180.
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consistency in outcomes based on granulated COI reflecting the diversity of SOGI
claimants’ experiences; and, by focusing on the causes of flight, it would avoid the in-
trusive and demeaning lines of interrogation that so often breach the dignity of
claimants. We hope that the discussion this article generates will contribute to incre-
mentally improving the SOGI asylum process.

Moira Dustin and Nuno Ferreira j Improving SOGI Asylum Adjudication � 33

D
ow

nloaded from
 https://academ

ic.oup.com
/rsq/advance-article/doi/10.1093/rsq/hdab005/6324087 by Sussex U

niversity user on 20 July 2021


