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8.3.2 The Canadian Charter of Rights and Freedoms

The doctrines of reluctance are modified somewhat by the Charter. Legal federalism
survives but as an additional ground of unconstitutionality alongside the Charter. Yet
conformity with legal federalism alone cannot save a Charter violation. As for parliamentary
supremacy, the Charfer limits the doctrine somewhat but there is still the possibility of
Section 1 justification or Section 33 override.” For Section 1 any justification must be
narrowly tailored as to means.” As for the essential purpose doctrine, this is modified by
the Charter as there is now a greater scrutiny of effects when considering Charter values.”

As to the scope of application, in an early case it was held that the Charter only
applies to governmental entities not purely private activity.” By contrast, section 35
aboriginal rights are also binding on private parties.”” Furthermore, “[tlhe Charter is
intended to set a standard upon which present as well as future legislation is to be tested.
Therefore the meaning of the concept of freedom of conscience and religion is not to be
determined solely by the degree to which that right was enjoyed by Canadians prior to the

proclamation of the Charter.””’This rejects the frozen rights approach of the Bil/ of Rights.

8.3.2.1 Religious Freedom and Section 2(a) of the Canadian Charter’*

The first step in a Charter freedom of religion case analysis is to determine whether
the activity is religious. The Supreme Court of Canada helpfully gave a definition of religion
in Syndicat Northerest v. Amselem: “Religion is about freely and deeply held personal

convictions or beliefs connected to an individual's spiritual faith and integrally linked to

8 Section 1: The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject
only to “such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic
society.”

Section 33: “(1) Parliament or the legislature of a province may expressly declare in an Act of Parliament or of
the legislature, as the case may be, that the Act or a provision thereof shall operate notwithstanding a
provision included in section 2 or sections 7 to 15.”

8 Moore, D. (19906) gp.cit., p1132.

9 The Queen v. Big M Drug Mart 1Ltd., [1985] 1 S.C.R. 295, 334 (Can.) (emphasis added).

N RWDSU v Dolphin Delivery [1986] 2 S.CR. 573

92 Monahan, P. (20006) op.cit., p406

93 Big M at 343

% 2) Everyone has the following freedoms: a) freedom of conscience and religion
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one's self-definition and spiritual fulfilment, the practices of which allow individuals to
foster a connection with the divine or with the subject or object of that spiritual faith.””

The next step is the section 1 justification which is a qualification on the seemingly
absolute rights contained in the Canadian Charter. According to Section 1, they are “subject
only to such reasonable limits prescribed by law as can be demonstrably justified in a free
and democratic society."” In Regina v. Chanlk’ the Supreme Court explained that this
meant that, once an infringement of religious liberty had been shown, the government
must then demonstrate that a sufficiently important government interest exists and that the
means used to fulfil this interest pass a proportionality test. To pass this test the means
chosen must be rationally connected to the objective, infringe the right as little as possible
and be proportionate to the objective.”

The leading post-Charter case is Big M Drug Mart,” which concerned a challenge to
the Lord’s Day Ac"" that prohibited opening a business on Sunday. The Supreme Court
considered the act religious in purpose and moreover infringed the religious rights of non-
Christians: “If I am Jew or a Sabbatarian or a Muslim, the practice of my religion at least
implies my right to work on a Sunday if I wish. It seems to me that any law purely religious
in purpose, which denies me that right, must surely infringe my religious freedom.”'”"
Similarly, the non-religious were equally protected from such coercion: there is a freedom
from, as well as a freedom to, religion.'” Significantly Dickson ] rejected the artificialities of
a formal neutrality in favour of an anti-subordination approach: “The equality necessary to
support religious freedom does not require identical treatment of all religions. In fact, the
interests of true equality may well require differentiation in treatment.”'” Thus the federal

Lord’s Day Act was held to violate section 2(a) because its purpose was observance of the

9 Northerest v. Amselem, [2004] 2 S.C.R. 551 at para 39

% Constitution Act, 1982 pt. I (Canadian Charter of Rights and Freedoms), s1

9711990] S.C.R. 1303, 1335-36

98 1bid

9 R. v. Big M Drug Mart, [1985] 1 S.C.R. 295
100 R.S.C. 1970, c. L-13

101 7hid at para 100

102 Moon, R. (2002). "Liberty, Neutrality, and Inclusion: Religious Freedom under the Canadian Charter of
Rights and Freedoms." University of Louisville Law Review 41: 563-574, 565.

105 Big M at 362
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Sabbath. Significantly, pre-charter, the legislation was upheld' as it could conceivably, if
disingenuously, come within the federal criminal power of promoting “public peace, order,
105

security, health [and] morality” but now is caught by section 2(a).
the difference between the Charter and Bill of Rights.

This starkly illustrates

By contrast, in Edward Brooks (1986) the Supreme Court held that providing a
“uniform day of rest,” which was the ostensible purpose of Ontario’s Sunday Closing Law,
could come within provincial secular powers of “property and civil rights within the
province” under $92(13)."" Once a conceivable secular purpose (although rather spurious)
has been found, such as a uniform day of rest and it is within the federal entity’s
competency then the court proceeds to a balancing analysis."”” The justices understandably
were split: two thought there was no impingement on religious freedom and four thought
there was but that it could be justified under section 1. Significantly, the law in Edwards
Brooks did provide for a limited Saturday exemption: “retailers having no more than seven
employees or 5000 square feet of store space could stay open on Sunday if they closed
their stores for a twenty-four hour period Friday to Saturday evening.”'” This undermined
the sacrosanct nature of Sunday and emphasised the secular nature of the legislation. The
law was actually challenged on the basis that there was no complete exemption for
Sabbatarians. Although this was an infringement of religious freedom, it was not found to

be disproportionate to the legislative objective after balancing under section 1.

8.3.2 2 Establishment Concerns

There is no non-establishment component to the religious freedom clause in the
Charter as this would have been inconsistent with the history of constitutionally entrenched
denominational schooling.'” The government need not remain neutral to religion or indeed
observe a strict and formal neutrality besween religions. It is only where the government

endorsement has the effect of imposing “coercive burdens on the exercise of religious

104 Roberts and Rosetanni v. The Queen [1963] S.C.R. 651

105 Regina v. Big M Drug Mart, [1985] 1 S.C.R. 295.

106 Regina v. Edwards Books and Art, 1.4d., [1986] 2 S.C.R. 713.

107Tn light of Big M Drug Mart, if the law had a religious purpose, it would also be violative of section 2(a).
108 Sedler, R. (1988) gp.cit., p587

109 jbid 582
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beliefs” that there is a violation of section 2.’ This coercive element can be quite broad,
for example in Re Zylberberg and Director of Edncation’'” a section 2(a) challenge to a school
bible reading and Lord’s Prayer was upheld even though there was a pupil opt-out. The key
point was that it forced the pupil to make a religious statement, thus inviting stigma.'"

By contrast, Catholic denominational school funding and the refusal of funding for
other denominations were unsuccessfully challenged in Adler v Ontaria’” as a violation of
the equal protection and religious freedom provisions of the Canadian Charter. The Court
held that Catholic funding was constitutionally entrenched by section 93 of the British North
American Act 1867 and immune to challenge.'"* This holding determined that funding for
other denominations is not mandated but is also not proscribed.'” It is left to the political

® In general in Canada the state may support religion, provided it does so in a

process.'’
non-coercive manner, which means usually it has to be spread evenly across denominations
and similarly may fund religious education provided it is non-discriminatory. There is thus
less of a rigid separation of church and state in the educational field than in the United

States.'”

10 See Regina 1. Edwards Books and Art, 1.td, [1986] 2 S.C.R. 713; Regina 1. Big M Drug Mart, [1985] 1 S.C.R. 295.
111 Re Zylberberg & Director of Educ., [1986] 55 O.R. 2d 749, 763 (Ont. H.C)).

112 Patrick, J. (2006) gp.cit., p39.

113 [1996] 3 S.C.R. 809.

114 T'his reiterated the Court’s pronouncement in Reference re Roman Catholic Separate High Schs. Funding, [1987] 1
S.C.R. 1148. From Albert, R. (2004) op.cit., p879.

115 Benson, 1. (2007) gp.cit., p130.

116 These protection for denominational schooling were remarkably removed pursuant to referendums in
Newfoundland and Quebec in 1998 and 1997 respectively fn 69 from Benson, 1. (2007) op.cit., p166

117 Moon, R. (2002) gp.cit., p564
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8.4 Conclusion

A comparison between the two countries is slightly artificial as the Canadian
jurisprudence is still evolving, having only had entrenched substantive protection for 30
years instead of 200 as in the United States.

Although the Canadian Charter contains no explicit Establishment Clause, case law
illustrates that any establishment of religion is policed indirectly via the free exercise clause
and the prohibition of coercion, which often form the same analysis. In the United States
there tends to be a more rigid dichotomy with cases categorised as either establishment or
free exercise questions with the other element subsequently marginalised in the analysis.'"

The most glaring difference would be the permitted funding of Canadian
denominational schools. Yet this does not proscribe nor does it mandate other
denominational school funding. Outside this context Canadian courts demonstrate similar
vigilance to the United States in policing any coercive effect on young and impressionable
minds.

The major facial differences would be the Section 1 justification provision for
Charter abridgements that “can be demonstrably justified in a free and democratic society,”
although admittedly this can operate in a similar way to the United States Compelling
Interest Test. The section 33 “notwithstanding provision” that permits a province or
parliament to circumvent sections 2 (and 7 to 15) has no equivalent in the United States.
Yet Collins has speculated that this legislative override facility may make Canadian judges
less risk-averse as their decision may not have the constitutional finality of their US
counterparts.'’ Having said that, the political costs of invoking section 33 are perhaps

prohibitively high.

118 Beschle, D. (2001) gp.cit., p485.

119 Collins, R. (2002). "Sacred Sites and Religious Freedom on Government Land." University of Pennsylvania

ournal of Constitutional Law 5: 241-270, 270.
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CHAPTER NINE

9 Sacred Obijects’

9.1 Introduction

During the dark days of the late Nineteenth Century Indian culture and religion
were regarded by North American governments as something to be destroyed in the name
of assimilation, although the private citizen was often not averse to attending a Wild West
Show and buying the odd commemorative trinket. Yet to the scientist and the
anthropologist, Indian cultural artefacts were objects of fascination which were destined for
the laboratory and the museum. Gradually the governments themselves, by often funding
such enterprises, endorsed a less assimilative but more acquisitive attitude. Cultural
appropriation therefore replaced cultural destruction, but both policies resulted in
acculturation.

Museums have undoubtedly played a role in preserving disappearing cultures with
the western viewpoint traditionally regarding cultural artefacts as universal patrimony.” Yet
when spiritual objects are displayed in museums they are unavailable for ongoing rituals
and as such can represent another example of western cultural imperialism. In the final
analysis, the scientist and tourist are seemingly prioritised before the practitioner of the
religion.” This attitude is at best paternalistic and at worst spiritual genocide.

The museum argument is also problematic because it assumes that preservation and
display are the only natural and desirable outcomes for such objects.” Yet totem poles are
meant to decay, not to be displayed in perpetuity within a glass case. Similarly, the
destruction of items such as the Haida end-of-mourning ceremonial masks is not simply
physical destruction but “returning the object to the spirit world by fire.”” The conflict can

thus be between the preservation of a sacred item and the perpetuation of a religion.

! Sacred objects include ceremonial headdresses, sacred drums, totem poles, staffs, pipes, rattles, medicine
bags, medicine bundles and ceremonial face masks.

2 Cuk, N. (1997). "Carrying the Battle into the Form: Repatriating First Nations' Cultural Artifacts.”
Dalhousie J. Legal Stud. 6: 157-186, 167.

3 ibid p171
4 ibid p198

5 ibid p188.
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This chapter will discuss the treatment of Native American sacred objects. There
will first be a discussion of how archaeological protection laws failed to extend to Native
American resources until the passage of the Native American Graves Protection and Repatriation
Act NAGPRA) in 1990. There will then be a discussion of NAGPRA, which now obliges
museums to catalogue their inventory of such artefacts, and imports a presumption that
these items must be returned to tribal descendants of the original owners. The importance
of articulating tribal law on cultural property will also be stressed, both as a litigation
strategy for the recovery of cultural objects, and as a measure to prevent further alienation.

The discussion will then turn to Canada and a comparison with her repatriation
legislation. In particular, how cultural confiscation has not been so flagrant but neither has

there been meaningful correction of the historical abuses that have occurred.

9.2 United States

9.2.1 Early Legislation

The Abntiquities Act of 1906 punished anyone “who shall appropriate, excavate,
injure, or destroy any historic or prehistoric ruin or monument, or any object of antiquity
that is situated on federal lands without first obtaining permission from the Secretary of the

”6 This statute has been of limited use

Department that has jurisdiction over that land.
because of the mild punishments and the fact that the Ninth Circuit in Diag held it
unconstitutionally vague because it failed to define “object of antiquity” and “ruin.”” Most
importantly, it did not apply to Indian burials, graves or objects found therein which meant
that federal agencies and private parties could loot them with impunity.*

The Archaeological Resources Protection Act (ARPA) of 1979° was both a response to
the Ninth Circuit in Dizz and an attempt to improve the 1906 act. It covers artefacts 100
years old and before the issue of an excavation permit there must be consent from Native

10

Americans if on Indian land and consultation if on public land.™ Excavation in violation of

the permit provisions attracts criminal penalties of either a fine of $10,000 and/or

616 U.S.C. s 433 (1982).
7 United States v. Diaz, 499 F.2d 113, 115 (9th Cir. 1974) Boyd, T. (1990) gp.cit., 894.

8 Trope, J. (1996). "Mending The Citcle: A Native American Repattiation Guide." American Indian Ritual
Object Repatriation Foundation, New York, NY. p76

916 U.S.C. ss 4702a-47011 (1982).

10 Boyd, T. (1990) gp.cit., p898
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imprisonment for one year.'"" Nevertheless, it is of limited use as there is no citizen suit
available in the ARPA, so enforcement depends on federal authorities."”” Furthermore, there
is no provision ensuring confidentiality,” although Section 9 permits federal land managers to
withhold information from the public concerning the exact location and nature of

archaeological resources.

9.2.2 Native American Graves Protection and Repatriation Act (1990)

NAGPRA extends protection to cultural items more recently excavated or
discovered on federal or tribal land. Tribal land includes “all land within the exterior
boundaries of any Indian reservation” and thus includes non-member lands within the
reservation boundaries, in contrast to ARPA. For federal lands any removal must be after
consultation with the relevant Indian tribes, for tribal lands there must be consent.'* As
well as the restrictions on new excavations, the repatriation provisions of the Native
American Graves Protection and Repatriation Act of 1990 INAGPRA) were an attempt to reverse
the historical cultural appropriation.15

NAGPRA is multi-faceted: it is property law, as it extends ownership over artefacts
and bodies; human rights law, as it remedies longstanding violations; and administrative
procedure law, as it establishes processes to be followed in repatriation.16 Furthermore, it is
Indian Law, as it is based on a government-government relationship; as such the

sympathetic Canons of Construction'” should be deployed to facilitate the Ac’s purpose.'®

11 Section 6(d)

12 Suagee, D. (1996). "Tribal Voices in Historic Preservation: Sacred Landscapes, Cross-Cultural Bridges, and
Common Ground." Vermont Law Review 21: 145-224, 202.

13 Ward, R. (1992) gp.cit, p819.

14 There is no application to state ot private land. Dussias, A. (1996). "Science, Sovereignty, and the Sacred
Text: Paleontological Resources and Native American Rights." Maryland Law Review 55: 84-159, 151.

15 "The National Musenm of the American Indian Act (20 U.S.C. § 80q (2000) , which applied to the Smithsonian
Institution, was a precursor to NAGPRA and has similar provisions relating to the return of human remains
and funerary objects but only NAGPRA includes sacred items and other cultural patrimony. Trope, J. (1996)
op.cit.,pl The Smithsonian independently developed its own repatriation policy which does include sacred items
and other cultural patrimony. Trope, J. (1996) op.cit., p40.

16 Hutt, S. (2003). "If Geronimo Was Jewish: Equal Protection and the Cultural Property Rights of Native
Americans." N. Ill. UL Rev. 24: 527-562, 547.

17 Discussed in Chapters 3 and 7.

18 Trope, J. and Echo-Hawk, W. (1992) gp.cit., p76.
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9.2.2.1 Main Provisions

NAGPRA applies to all federal agencies, defined as any federal governmental
entity, as well as all federally-funded museums."” As well as human remains there are four
other categories.”’ For our purposes the most relevant are “sacred objects” and “objects of

>

cultural patrimony.” “Sacred objects,” are defined in terms of their contemporary use as
“specific ceremonial objects which are needed by traditional Native American religious
leaders for the practice of traditional Native American religions by their present day
adherents.”” The legislative history suggests that this extends to the renewal of traditional
religious ceremonies™ and the ultimate determination of continuing sacredness must be
made by the Native American religious leaders themselves.” This is the first time that
federal entities must consider what is sacred from an Indian perspective.” “Objects of
cultural patrimony” are defined as: “[O]bject[s|] having ongoing historical, traditional, or
cultural importance central to the Native American group or culture itself, rather than
property owned by an individual Native American, and which, therefore, cannot be
alienated, appropriated, or conveyed by any individual”*

There is a four-step process in securing repatriation.z6 First, there must be an
identification of the item as coming under the Act. Second, cultural affiliation must be

established, * or an Indian grouping must demonstrate prior ownership or control either

by the tribe or if individually by a lineal descendant. Thirdly, the claimant must demonstrate

1925 U.S.C. 3001(4); 20 U.S.C. 80q-9.

20 Please see Trope, | (1996) op.cit., for further details. The other two categories are associated funerary objects
and unassociated funerary objects.

21 25 U.S.C. 3001(3)(C).

22 “the practice of some ceremonies has been interrupted because of governmental coercion, adverse societal
conditions or the loss of certain objects through means beyond the control of the tribe at the time” H.R.
REP. No. 877, 101st Cong., 2d Sess. 8 (1990) at 14

23 Trope, J. and Echo-Hawk, W. (1992) op.cit., p 66.
24 ibid p 76.

2525 U.S.C.A. s 3001(3)(D). Items include nominally sacred items such as wampum belts and Zuni War Gods
which may not fall under the definition of “sacred objects” if they are not regarded as necessary for the
contemporary practice of Indian religions.

26 Trope, J. and Echo-Hawk, W. (1992) gp.cit., pp 65 et seq

27 Trope, J. (1996) op.cit., p11 For “Cultural Affiliation” to be established “a reasonable connection ("shared
group identity") must be shown between the present-day tribe or organization making the request and the
eatlier tribe or group.” Evidence used can be "geographical, kinship, biological, archaeological,
anthropological, linguistic, folkloric, oral traditional, historical, or other relevant information or expert
opinion.” s3005 (a) (4)
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a prima facie case that the museum or organization does not have right of possession.
Fourthly, the museum or organization must then rebut this and prove right of possession.
Right of Possession is defined as. “[PJossession obtained with the voluntary consent of an
individual or group that had authority of alienation.””

Boyd remarks that burdening museums with the task of proving right of possession
is unfair for several reasons.” Firstly, demonstrating right of possession may be evidentially
extremely difficult due to the passage of time and lack of documentation. Secondly, it may
be prohibitively expensive to investigate and impossible to conclusively prove who had the
original authority to alienate the object. Finally the requesting party has merely to make out
a prima facie case on the preponderance of evidence, not a requirement to actually prove a
better title.”

Yet for sacred objects in particular, surely there could never have been a tribal
consensus to convey them to museums and private collectors as this would have been to
invite spiritual censure.”’ Such alienation must have been by rogue individual tribal
member. Shifting the burden to the government also quite rightly recognises that there was
an acknowledged historical practice of excavating Indians’ graves and looting items and
remains contained therein. This received governmental imprimatur as evidenced by the
Surgeon General’s order of 1868 to excavate crania and funerary items for scientific study.
Estimates of the number of Indian graves ransacked range from 100,000 to two million.”
In the final analysis the assumption should be against lawful alienation, particularly for
sacred objects, which should not receive a sterile property law analysis.

Nafziger cites several weaknesses in the legislation.” Firstly, only federally
recognised tribes are protected. Secondly, there is no application to private land or indeed
to privately-held property, unless the object was obtained from a museum or discovered on

federal or tribal land after November 16 1990, as evidenced by the sale at Sotheby’s of two

283001 (13)
2 Boyd, 'T. (1990) gp.cit,, p 930.
30 ibid p930.

31 Tsosie, R. (2002). "Reclaiming Native Stories: An Essay on Cultural Appropriation and Cultural Rights."
Arizona State Law Journal 34: 299-358, 314.

32 Trope, J. and Echo-Hawk, W. (1992) gp.cit., p 40.

3 Nafziger, J. A. (20006). "The Protection and Repatriation of Indigenous Cultural Heritage in the United
States." Willamette Journal of International Law and Dispute Resolution 14: 175-225, 219-222.
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Hopi and one Navajo mask in May of 1991.* Thirdly, although there have been some
exemptions granted by NAGPRA’S Review Committee to the Freedom of Information Act
(FOIA) requirements, these are piecemeal and unclear. Fourthly, the Review Committee’s
findings are not binding but merely advisory. Lastly, civil penalties apply only to museums
and not federal agencies. As for the considerable cost of conducting research, tribes may
apply for grants from the National Park Service Tribal Preservation Program to help with
research into the provenance of items.” Similarly, there is a provision for grants under
NAGPRA to assist in repatriation.”

The National Association of Tribal Historic Preservation Officers (NATHPO)
released a report in 2008 on governmental implementation of NAGPRA.”Government
agencies reported lack of funding as seriously hampering compliance, with several still not
having inventorised their sacred objects, despite the deadline being 1995. ** Although, as
mentioned above, tribes can apply for grants, there remains a lack of serious funding as
tribes must sort through thousands of inventories and then enter into an exhaustive
consultation to prove cultural affiliation and ensure repatriation. Between 1994 and 2004
only $16.5 million was awarded for 562 federally recognised tribes. * Similarly, only $9.8
million has been awarded to federal museums to assist their repatriation efforts.

There are many items which have been classified as Native American but
insufficient evidence exists to establish “cultural affiliation” with a tribe and thus ensure
repatriation. *' Strickland has suggested that hundreds of thousands if not millions of sacred
objects may fall into this limbo. * Indeed, as of 2008, only 4629 sacred objects and items of

cultural patrimony have so far been identified for repatriation.

3 Marsh, G. (1992). "Walking the Spirit Trail: Repatriation and Protection of Native American Remains and
Sacred Cultural Ttems." Ariz. St. 1] 24: 79-133, 102.

3 http://www.nps.gov/history/nagpra/FAQ/INDEX.HTM [Accessed 20 April 2010]

3 25 U.S.C. 3008(a).

3 Cryne, J. A. (2009). "NAGPRA Revisited: A Twenty-Year Review of Repatriation Efforts." American
Indian Law Review 34(1): 99-122, 104.

38 4bid pp106-107.

¥ Gunn, S. J. (2010) gp.cit., pp524-525.
40 4bid pp525-526

4 4bid p507

42 7bid p518

 ibid p521


http://www.nps.gov/history/nagpra/FAQ/INDEX.HTM
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9.2.3 Litigation and Tribal Law

Outside the framework of repatriation legislation the refusal to return religious
objects may give rise to a First Amendment claim to enable the performance of
contemporary religious rites.* However, it must be remembered that First Amendment
claims against most museums are unavailable because they are non-governmental
institutions.” In such cases the return of sacred objects is dependent on goodwill or
alternatively a reliance on principles of property law to defeat title. This naturally becomes
more difficult the longer the period of alienation.

Litigation for the return of cultural objects dates from 1899 when the Onondaga
Nation failed in their lawsuit for the return of four wampum belts in the possession of a
private New York collector that had been “sold” by a Chief.* Subsequently, in 1909 the
New York State Legislature passed the Wampum Law that bestowed upon themselves the
title of “Wampum Keeper,” and “claim[ed] the right to any wampum once in the
possession of any Iroquois, past, present or future.”’ The wampum belts were eventually
returned to the Onondaga Nation on October 21, 1989,* with the patronising proviso that
the tribe display the belts to museum standards."

A different result may ensue when greater deference is shown to tribal law as the
determining factor in demonstrating title. The relationship between tribal law and federal
law was raised in the Ninth Circuit case of Chilkat Indian Village v. Johnson.”” In 1976 The
Chilkat Village Council passed the following ordinance:

“No traditional Indian artifacts, clan, crests, or other Indian art works of any kind may
be removed from the Chilkat Indian 1 illage without the prior notification of and
approval by, the Chilkat Indian Village Council.””’

4 Boyd, T. (1990) gp.cit., p890

4 7bid p909

4 Onondaga Nation v. Thacher 61 N.Y.S. 1027 (Sup. Ct. Onondaga County 1899).

47 Trope, J. (1996) op.cit., p76

8 7bid p76

4 Byrne, C. (1993). "Chilkat Indian Ttibe v. Johnson and NAGPRA: Have We Finally Recognized
Communal Property Rights in Cultural Objects." Journal of Environmental Law and Litigation 8: 109-131,
124.

50 870 F.2d 1469 (9th.Cir 1989).

51 Byrne, C. (1993) op.cit., p 115.
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When several tribal members removed various cultural and religious artefacts in
1984 for the eventual sale to a collector, the tribe sought their return. Judge Canby
recognised the sovereign authority of the tribe to enact the ordinance and remanded the
matter back to the tribal court on jurisdictional grounds.™

In the context of the protection of sacred objects it is therefore crucial for tribes to
articulate their own legal protections which, following Chilkat, can be dispositive. Although
the acknowledged su: generic nature of tribal law can impede its applicability outside Indian
country, and in certain circumstances within Indian country over non-Indians, it can
influence the dominant society’s legal system as well as enhancing tribal sovereignty.”
Defined tribal codes have the benefit of putting everyone on notice of potential alienation
restrictions and can circumvent the perceived lack of transparency in indigenous customary
law.”* A tribal code specifying the non-alienability of items would also be of evidential value
for statutes such as NAGPRA.” The actual codification and accompanying jurisprudence,
although non-customary and perhaps assimilative, provides certainty, precedent and
predictability. Codification and detailed description facilitates the conferral of full faith and
credit of tribal judgements in other forums and enforcement of judgements outside tribal
jurisdiction.” Furthermore, any conflict of laws is more likely to be decided in favour of
tribal law should it be readily discernible.”’

Riley researched 351 tribal legal systems to determine which tribes protect tangible
cultural property.” The majority of tribes had desecration statutes protecting sacred sites,
burial sites, tribal antiquities, sacred objects and monuments.” One tribal example is the
Navajo Nation's Cultural Resources Protection Act, 1988 which provides protection for any

cultural property listed in the Navajo Register of Cultural Properties and prohibits anyone

52870 F.2d 1469, 1476 (9th.Cir 1989).
53 Riley, A. (2005) gp.cit., p74.
5% Conway, D. (2009). "Indigenizing Intellectual Property Law: Customaty Law, Legal Pluralism, and the

Protection of Indigenous Peoples’ Rights, Identity, and Resources." Texas Weslevan Law Review 15: 207-256,
252-253.

55 Nakai, K. (2003). "When Kachinas and Coal Collide: Can Cultural Resources Law Rescue the Hopi at Black
Mesa?" Ariz. St. L] 35: 1283-1330, 1326.

%6 Riley, A (2005) p66
57 ibid p67
8 Riley, A. (2005) op.cit., p97

% ibid p106.
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other than enrolled members of the tribe from “visiting or investigating cultural property
on non-public Navajo lands, destroying or removing cultural properties on Navajo lands,
and selling or transporting cultural resources on Navajo lands.”” There are criminal and
civil penalties.

The Center for the Study of American Indian Law and Policy at the University of
Oklahoma has developed a model tribal repatriation law, the “Cultural Heritage
Ordinance,” which may be of some use, although of course with adaptation for inter-tribal
variation.”’ Of course any model repatriation law could be an exercise in homogeneity. Yet
cultural distinctiveness could still be preserved by the parochial interpretation of the code

rather than its formalistic application.62

9.2.4 United States Reform

Thus we may see how archaeological resources legislation provided little protection
for Indian artefacts. NAGPRA was a considerable improvement and also sought to reverse
the historical appropriation through its admittedly imperfect repatriation provisions.
Successful implementation of NAGPRA’s objectives will depend on much greater funding.
Furthermore, state entities remain outside its ambit.” To obtain the return of objects from
a non-federal entity recourse must be had to property law principles and demonstrating
superior title, which is uncertain and expensive. Defined tribal codes on cultural property
would import presumptions of inalienability and repatriation could thus be facilitated as an
expression of tribal sovereignty. As for any free exercise claims, these are only available
against governmental entities, which prevents litigation against private parties and most
museums.

A more comprehensive legal framework for the return of all spiritual artefacts,
held in both private and public hands and in federal and state possession, would redress
such longstanding injustice. This could be either a judicially-recognised inherent right to all
sacred objects or a statutory repatriation framework, reaching private and public parties,

with market value compensation provisions.

60 Harris, S. (2005). Sacred Sites and Cultural Resource Protection: Implications for Mineral Development on,
and off, Indian I.ands. Rocky Mountain Mineral Law Foundation: Natural Resources Development in Indian

Country p18

51 Trope, J. (1996) gp.cit, p34
% ihid p62

63 Although several states have similar repatriation laws for example Arizona, Kansas, Nebraska and
California the vast majority of sacred objects are in federal museums. Gunn, S. J. (2010) op.ciz.,, p511.
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9.3 Canada

9.3.1 Archaeological Resources

There is no federal law governing archaeological resources discovered on federal
land.** There is varying provincial law, a detailed treatment of which is outside the scope of
this thesis. In general, sacred objects that are excavated can be protected by challenging
provincial legislation on the grounds that it is assigning ownership to non-Indians. This

. 65
goes to the “core of Indianness”

and is #/tra vires the province, or alternatively violates the
fiduciary relationship.® For Indian reserve lands the federal government makes no claim of
title to items found and First Nations have in certain cases developed their own heritage
policies and permit systems.”” Due to the limited geographical span of such reserves, in
contrast to United States Indian land,” these policies fail to provide comprehensive
protection.

As for the large scale land and self-government agreements that have been
negotiated in recent times, the Nunavut Agreement provides that the Inuit Heritage Trust
will grant or refuse permits and retain title to cultural objects found within Inuit-owned
land.” On the other hand the federal or territorial government will determine the fate of
other objects found within Nunavut Territory and retain title but must surrender
possession to the Inuit government if requested.”

The Nisga'a Final Agreement provides that legal title to any Nisga'a artefact currently

held by the Canadian Museum of Civilization and the Royal British Columbia Museum will

64 Kagan, T. (2005). "Recovering Aboriginal Cultural Property at Common Law: A Contextual Approach."
University of Toronto Faculty of Law Review 63: 1-43, 11.

% “Indians and land reserved for Indians” remain nominally a federal competency under section 91(24) of the
British North American Act 1867. However provincial laws of general applicability can apply to Indians
provided they do not go to the “core of Indianness” which broadly means anything which would fall within
the I7an Der Peet category of “integral to a distinctive culture.” Monahan, P. (2006) gp.cit., p459 but also see s88
of the Indian Act

%Bell, C.(2008) op.cit., pp37-38.

87 4bid p36

8 0.5% of Canada and 3% of the United States. Morse, B. (1997) op.cit., p123.

0 Kersey, A. (1994). "The Nunavut Agreement: A Model for Preserving Indigenous Rights." Ariz. ]. Int'l &
Comp. 1. 11: 429-468, 461

70 ibid pA62
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be transferred if requested.” It also recognised that the Nisga’a have control over
archaeological sites and materials on their lands.” Paragraph 17 requires that joint custodial
arrangements “must respect Nisga’a laws and practices relating to Nisga’s artefacts and
comply with federal and provincial laws of general application and the statutory mandate of
the Canadian Museum of Civilization.” Noble notes the differences: Nisga’a laws must be

respected while federal and provincial laws must be complied with.”

9.3.2 National Repatriation Legislation

There is no legislation ob/iging tederal museums to inventorise and repatriate native
items similar to NAGPRA in the United States.”* Nor is there a positive duty to notify or
indeed provide grants to assist First Nations as there is under NAGPRA.”

The Canadian Museum of Civilization, under the Musenm Act,” may dispose of or
loan materials on approval by the Board of Trustees. It has also developed an informal
repatriation policy which aims to balance the needs of First Nations and the museum’s
responsibility to the Canadian public at large. Objects will be returned to claimants who can
demonstrate “an undisputed historical relationship to objects that are alleged to have been
acquired under conditions which were illegal at the time.””” Sometimes burdensome
conditions are placed on the repatriation of objects, in particular that there should be
suitable museum facilities for their display. This can impose considerable costs on the
receiving tribe, which should ideally be borne by the society that benefited from their illegal

confiscation.”

TFN51 FROM Kagan, T. (2005) gp.cit., Enacted in British Columbia as Nisga'a Final Agreement Act, S.B.C.
1999, c. 2, and federally as the Nisga'a Final Agreement Act, S.C. 2000, c. 17, s. 1, online: Department of Justice
Canada <http://laws.justice.gc.ca/en/N-23.3h,, s5. 8(a), 22(a).

72 McLay, E et al (2008) gp.cit., p190

73 Noble, B (2008) op.cit., p471

74 Paterson, R.K. “Ancestral Remains in Institutional Collection: Proposals for Reform” in Bell, C. E. and
Paterson R. K. (2008) gp.cit.,p171

75 ibid p172
765.C.1990 ¢3
7 Bell, C.E. (2008) gp.cit., p48

78 Bell, C and Napoleon, V. “Introduction, Methodology, and Thematic Overview” in Bell, C. E. and
Napoleon, V. (2008) gp.cit., p70
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First Nations have submitted claims under the generic Specific Claims Process,
although this has the disadvantage that monetary compensation is the only remedy
available and there is no provision for the return of cultural objects.” Furthermore, the
federal government is both defendant and arbiter of the validity of the claims.™

There may actually be a greater chance of obtaining the cross-border repatriation of
objects from the U.S. Smithsonian Institution, which developed its own policy enabling
Canadian Indians to apply for repatriation. Several items have already been returned from
the Smithsonian, specifically Alert Bay potlatch paraphernalia.’ Indeed, the absence of a
specific inter-governmental agreement does not stop cross-border co-operation between
tribes.

The U.S. NAGPRA may also be recruited. In 2000 the Canadian Blackfoot enlisted
the help of the American Blackfoot to receive medicine bundles recovered under
NAGPRA and then transfer them across the border.” Similarly, under Alberta’s Repatriation
Aect the Theodore Last Star Medicine Pipe Bundle was claimed in 2002 and then shipped
from Canada to the Montana Blackfoot. In a ceremony to commemorate this event on 1

July 2002 the bundle was opened for the first time since 1942.%

9.3.3 Provincial Repatriation Legislation

As for provincial repatriation legislation, protection varies with Alberta’s First
Nations Sacred Ceremonial Objects Repatriation Act’providing the strongest protection which
mandates the repatriation of a “sacred ceremonial object...used in the practice of sacred
ceremonial traditions” and that continue to be it/ to those traditions.” Vital, as Bell
remarks, is a stricter approach than the standard aboriginal right threshold of “integral to a

distinctive culture test.”® Pursuant to the Ac the Blackfoot First Nations Sacred Ceremonial

7 ibid p84
80 ihid p85
81 ibid p70

82 Bell, C et al “Repatriation and Heritage Protection: Reflections on the Kainai Experience” in Bell, C. E. and
Napoleon, V. (2008) gp.cit., p222

8 Bell, C (2008) gp.cit., p372

84 R.S.A. 2000, c. F-14. It applies to objects in the care of the Provincial Museum of Alberta or the Glenbow-
Alberta Institute

85 Section 1(e)

8 Bell, C (2008) gp.cit., p4l
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Objects Repatriation Regulations’ came into force in May 2004 and requires that for any
agreement to repatriate an object there must be an undertaking to put it back in use.*

Similar phraseology is found in the Royal British Columbia Museum Repatriation
policy which applies to items “of religious significance and essential to the continuation of
ceremonial and ritual life among aboriginal people.”™ Furthermore, First Nations must
demonstrate that “the materials are needed by a traditional aboriginal leader or leaders for
traditional aboriginal practices™

The difficulty is that provincial legislation may prove to be unconstitutional as it
applies solely to First Nations culture and could be #/fra vires the province as it relates to the
“core of Indianness.”” In any case, federal laws over provincial property within provincial
borders may be politically unfeasible as well as illegal.” However, culture per se is not a
federal competency,” and in the absence of challenge the laws would continue to operate.
Bell suggests the use of parallel federal legislation to endorse provincial initiatives in an
attempt to solve the fundamental jurisdictional impasse that federal jurisdiction does not
extend over provincial property and provincial jurisdiction does not extend over matters

relating to the core of Indianness.”

9.3.4 Litigation and Tribal Law

Tribal law is marginalised in Canada as the Indian Act swept away virtually all
sovereignty conferring merely a municipal level of government. Any recognition of
aboriginal rights to self-government, as discussed in Chapter 7, is speculative and uncertain.
Therefore, in contrast to the United States tribes, any full faith and credit or recognition of

tribal jurisdiction is unavailable as a practical matter. Litigation must therefore rely on pure

87 Alta Reg. 96/2004

8 Bell, C (2008) op.cit., p42

89 7bid p48
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91 Bell, C (2008) op.cit., p42.

92 ibid p44
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property law principles and proving better title as tribal law is unavailable to create a
presumption of inalienability.

A major difficulty is that remedies for interference with real property centre on the
uniqueness of the land whereas actions for personal property more often involve pecuniary
remedies.”” Cultural property is in an anomalous position as a non-fungible chattel and the
common law has never recognised different categories of personal property based on a
cultural or religious hierarchy.” Yet some legal systems do recognise a category of res sacrae,
for example the Quebec Court of Appeals set aside sales of liturgical silver objects which
had been alienated in violation of canon law.”

Property law strategies could include a contractual claim to defeat title, for example
the forced alienation by spurious “sale,” to avoid imprisonment, of potlatch paraphernalia
could amount to “fraud, mistake, or undue influence, [and] a court might be inclined to
void the contract.”” Potential hurdles of limitation periods and equitable defences remain.
As for limitation periods the Supreme Court in City of Kamloops v. Nielson and Central Trust
Co. v. Rgfme,(” held that discoverability, which triggered the start of the limitation period,
would only occur when facts relevant to determine that a cause of action exists were
known. In M (K.) .M (H.),'in a case regarding stolen artwork during World War II, the
plaintiff had to be reasonably aware that a cause of action did in fact exist and the court
said that the “larger social context” could not be ignored. This could be relevant for the
covert dispossession of indigenous cultural property.

As a response to these rulings some provinces enacted legislation that specified
“ultimate limitation periods” which were to be binding irrespective of any discoverability
issues. The Ountario Limitations Act now stipulates that “a plaintiff has no claim for the
recovery of personal property against a good faith purchaser after two years have passed,

notwithstanding any notion of reasonable discoverability.”'" Kagan suggests that the “good

% Kagan, T. (2005) op.cit., p37.

% Paterson, R. (2006) "Resolving the Material Culture Disputes: Human Rights, Property Rights and Crimes
against Humanity." Willamette Journal of International Law and Dispute Resolution 14: 155-174,162.

9 ibid p162.

% Kagan, T. (2005) gp.cit., p20.
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faith” element could be targeted which refers to a purchaser who “buys something for
value without notice of another’s claim to the property and without actual or constructive
notice of any defects against the seller’s title.”'” This would not protect a purchaser who
knew or ought to know of the provenance and history of the item, which may be the case
with sacred objects.

Paterson has analogised the theft of sacred objects to the Nazi looting of the
Second World War. Like crimes against humanity, recovering the proceeds from such
crimes should not be subject to limitation periods due to the gravity of crime committed
and the nature of the property taken.'"” If such a suspension of limitation periods can be
regarded as Customary International Law then this could be applied domestically."™ In any
case, The Rome Statute of the International Criminal Court was enacted into Canadian Law by the
Crimes Against Humanity and War Crimes Act (the Act) which dispenses with limitation
petiods for crimes against humanity.'” Categorising the treatment of First Nations and
their sacred objects as a crime against humanity may however be a step too far for

Canadian jurisprudence.

9.3.5 Canadian Reform

It must be remembered that much of the federal repatriation detailed above is
policy rather than legislation. There should be a U.S. style national repatriation statute such
as NAGPRA, both to enhance federal policies and to bolster the uneven provincial
legislation with its varying and difficult thresholds.'” As for the jurisdictional impasse
regarding federal legislation over provincial property and provincial legislation pertaining to
Indianness, simultaneous and identical legislation by each federal component could be
enacted.

Mclaughlin suggests alternatives to repatriation such as negotiated access, more

culturally sensitive display and storage, replications, computer-imaging, on-line access, as

102 Gatner, B. A. and. Black, H. C. L.. (2004). Black's Law Dictionary. St. Paul, MN, Thomson/West, p1271

103 Paterson, R. (2000) gp.cit., p159.
10% ibid p160.
105 Criminal Code, R.S.C. 1985, c. C-46, § 462.32(4.1) Paterson, R. (20006) gp.cit., p160.

106 Cuk, N. (1997) gp.cit., p 184.
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well as loans and shared control.'"” Indeed the International Law Association (ILA)
Principles for Cooperation in the Mutual Protection and Transfer of Cultural Material (the
ILA Principles), adopted at the June 2006 meeting of the International Law Association in
Toronto, endorses alternatives such as long term loans, exchanges of objects, and the
making of copies.'” However, these compromises are unsatisfactory with their paternalistic
and colonial emphasis on First Nations having to beg favours to gain access to their
culture. Furthermore, for First Nations to have to continually prove concepts such as
“vital” and “essential” in regard to sacred objects is offensive in the extreme.

Other more general strategies include the use of the Canadian Charter and its
freedom of religion rights. However, it is more relevant in striking down legislation rather
than forcing positive government action thus its application in the context of repatriation is
limited."” Furthermore, it provides no rights against private entities, only governments.'"
An unsuccessful attempt at obtaining the return of a ceremonial face mask occurred in
Mohawk Bands of Kahnawake, Akwesasne and Kanesatake v. Glenbow Alberta Institnte.”"" Mohawk
Indians had objected to the display of the mask as part of the 1988 Calgary Winter
Olympics presentation. The request for return was refused on the grounds that it had been
displayed elsewhere by the Royal Ontario Museum for sixty years despite Mohawk protests
that it was equivalent to “putting the Catholic Host in a strip show.”""” It was stressed that
the Glenbow-Alberta Institute Act states that the museum collection is held for the benefit of
all the people of Alberta.'”” This is symptomatic of the Western doctrine that culture is a
universal patrimony.

Ultimately, the recognition of a right to repatriation of a particular sacred object as
a section 35 right would be the best solution. In Canadian Law there are aboriginal rights to

hunt, fish and hold land which should be joined by a right to possess their own spiritual

107 McLaughlin, R. (1996) gp.cit., p 790.
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artefacts.'"* Furthermore, section 35 aboriginal rights are enforceable against private entities
such as museums.'"Kagan has suggested that a claim for control over specific cultural
objects could be made under the test articulated in R. 2. Van der Peet."" The VVan der Peet
requirements are that the right must be of “central significance to the aboriginal society”
and have existed prior to contact and has been in continual, although not necessarily
unbroken, existence since then.'"” Of course demonstrating continuity for an item that has
been in 2 museum is not straightforward.'"

Simpler and more comprehensive would be a generic section 35 aboriginal right to a//
sacred objects without a tortuous incremental proof, object by object. It would be assumed
that all sacred objects were integral to culture, together with a presumption of their
inalienability. While it could be conceivable that an indigent indigene could sell other
cultural items, the sacred would surely not have been voluntarily and consciously
relinquished.

There is a further difficulty to circumvent: section 35 only conferred protection to
rights that had not been extinguished prior to 1982. To meet the test for extinguishment
the sovereign’s intention had to be “clear and plain.”""” Under the specific object analysis of
Van der Peet this could potentially pose problems for individual items removed during the
relentless assimilation of the late Nineteenth Century. Under a generic right this is
circumvented as it would be impossible to demonstrate that the federal government

extinguished wholesale the right to the possession of a// sacred objects.
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9.4 Conclusion

Indians must reguest that sacred items be returned to them with various thresholds
to cross such as “needed” for contemporary spiritual practices as in NAGPRA or
essential/vital as found in Canadian provincial legislation. Furthermore, NAGPRA and the
Canadian provincial legislation are not binding on private parties and so the ultimate goal
of returning such objects to Indian tribes can only ever be partially accomplished. Export
controls merely prevent trans-border movement and do not facilitate repatriation.

As for litigation, this is expensive and protracted and the creative avoidance of
limitation periods and various other litigation strategies are uncertain. Analogising the theft
of sacred objects to the proceeds of crimes against humanity may be a step too far.

In general, Canada has repatriation policy whereas the United States has national
legislation. Although laudable in intent NAGPRA has its disadvantages, the most
fundamentally objectionable being that Indians must actively claim for a return of their
culture. Comprehensive legislation and/or the recognition of inherent aboriginal rights to
all spiritual objects would be the ideal solution.

This chapter has demonstrated how the governments have been sporadically
magnanimous when conferring rights of repatriation for objects held by third parties. The
next chapter will show that when the government itself has to make a more tangible and

significant sacrifice over its own public land then accommodation has its limits.
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CHAPTER TEN

10 Sacred Sites

10.1 Introduction

“The irony of the situation is, you can go on public lands to ski, to strip a mountain to
mine, or leave a cyanide pool, but you can't go on public lands to pray for its continued
fertility.”! (Vine Deloria Jnr.)

Sacred sites can be places where gods reside and direct spiritual contact is obtained,
places where creation stories originated, where ancestors were buried or where important
tribal events occurred.” Each site is spiritually unique and access by non-practitioners, or
even divulging the location, may disturb the inherent sacredness.’

Sacred sites on Indian land usually present few problems of desecration as tribal
sovereignty, at least in the United States, mostly ensures protection, secrecy and access for
prayer. However, due to massive land dispossession many sacred sites are now on public
land and the Indians feel, in the words of Charlotte Black Elk, that “when we go back to
these places we have to get permission from the government, or we have to sneak in as
tourists to pray.”

The previous chapter discussed some areas in which the North American
Governments have recognised that both the destruction and appropriation of Indian
culture had to be corrected. This magnanimity came at little governmental cost; if at times
there was substantial cost to third parties. Yet when the government itself is required to
exercise restraint over the use of its own land and thus make a more tangible concession
then accommodation becomes somewhat less enthusiastic.

This chapter will begin with the case law in the United States up to the seminal

Supreme Court holding in Lyng v Northwest Indian Cemetery Association.” In particular, there

! Rivera, D. (2003) op.cit., p443.

2 Albert, M. (2008). "Obligations and Opportunities to Protect Native American Sacred Sites Located on
Public Lands." Colum. Hum. Rts. I.. Rev. 40: 479-521, 482.

3 ibid pa83
4 ibid p485.

5485 U.S. 439 (1988).
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will be an investigation into the extent to which a nominally independent judiciary has been
complicit in preserving not the sanctity of religious sites, but the sacrosanct nature of
property rights. Such a tension has always existed, but it must be remembered that the
seizure of churches, under legal doctrines such as eminent domain, means they can be built
elsewhere, the destruction or desecration of a unique and geographically-specific Indian
sacred site is irretrievable.’

The degree of federal agency accommodation will then be examined and in
particular how this can be circumscribed by Establishment Clause strictures. Indeed, how
framing Indian religious activities as cultural, rather than religious, can paradoxically
circumvent this limitation. Other potentially protective strategies include the use of heritage
and environmental legislation, which can provide an incidental protection for sacred sites.
Similarly, a creative pleading and sympathetic interpretation of retained rights in treaties
may prove to be of some use. Finally, there will be an appraisal of direct congressional
intervention in conveying selected sacred sites to Indian tribes. Although this has only been
sporadic and limited it remains perhaps the most realistic hope for any definitive
protection.

As discussed in Chapter 7, aboriginal land in Canada, in contrast to the United
States, has not been subjected to any large scale treaty process or any Canadian equivalent
to the US Indian Claims Commission. This influences the legal strategies pursued since
Canadian tribes, as well as having other constitutional claims, also have the option of
claiming un-extinguished aboriginal title to those areas which contain sacred sites. Since the
passage of section 35 such rights may enjoy constitutional status and cannot therefore be
casually extinguished. As for any aboriginal free exercise rights under section 2(a), this
provision is of fairly recent vintage and its effectiveness in this context remains to be

proven. Similarly, the relationship besween section 2(a) and section 35 requires elucidation.

¢ Rannow, R. (1982). "Religion: The First Amendment and the American Indian Religious Freedom Act of
1978." American Indian Law Review: 151-166, 162.
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10.2 United States

10.2.1 Introduction

Tribal sovereignty is robust in the United States and any adverse development
affecting tribal land can usually be prevented by the tribe, as the Navajo did with rock
climbing on Shiprock, a sacred site in 2003.” Alternatively, it could be defeated as a
violation of the federal trust relationship, although A#takai v. U.S® held that this applies
only on a tribe’s own land and not on that of another tribe.” However, it is on public land
long since alienated by, or stolen from, the tribes that the tensions primarily occur.

There is no discrete rubric of sacred site protection in federal land management and
therefore any protection under historic preservation, environmental laws or endangered
species legislation is incidental."” It is a bitter irony that the Tennessee Valley Authority was
temporarily prevented by injunction from building the Tellico Dam, which is the subject of
the Sequoyah case, on the grounds that it would harm the habitat of the Snail Darter, a tiny,
oily, inedible, and unattractive fish with the considerable good fortune to be endangered.11

The American Indian Religions Freedom Act (AIRFA) (1978) was a congressional
apologia for the history of religious suppression carried out by the federal government and
seemed to signal new respect for sacred sites. It boldly proclaimed that “henceforth it shall
be the policy of the United States to protect and preserve for American Indians their
inherent right of freedom to believe, express, and exercise the traditional religions of the
American Indian, Eskimo, Aleut, and Native Hawaiians, including but not limited to access
to sacred sites, use and possession of sacred objects, and the freedom to worship through
ceremonials and traditional rites.”'? It provided no substantive cause of action, had no
penalty provisions and was little more than a policy statement. At most, it required

. . . 1 . . 1
courts to consider Indian interests'* and thus did not require “any result, only process.”"’

7 Albert, M. (2008) gp.cit., p480.
8746 F. Supp. 1395 (D. Ariz. 1990)
9 Harris, S. (2005) gp.cit.,, p15
10Ward, R. (1992) op.cit., p804.

11 Russell, S. (2008) gp.cit., p215.
12PL. 95-341, 92 Stat. 469

13 Pevar, S. L. (2004) op.cit., p264

14 Wilson v Block 708 F2.d 735, 746 (DC Cir.) (1983)
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10.2.2 Case Law

In many sacred site cases Indians have been required to prove that the site was
“central or indispensable” to their religions. In Sequayah v Tennessee Valley Authority'® the
Cherokees failed to stop the construction of the Tellico Dam as the potentially flooded
area was not regarded as the cornerstone of, or sufficiently central to, their religion.'” The
claims were described as personal cultural preferences and not convictions shared by an
organized group.”” There was thus no need to proceed to the compelling interest test.
This central or indispensable threshold is greater than that required in non-Indian cases
reviewed in Chapter 8. Indeed the centrality requirement in non-Indian cases such asYoder
and Woody merely served to gualitatively illustrate the religious nature of a seemingly secular
activity in order to overcome unfamiliarity to the dominant society. It was not intended to
act as a quantitative threshold for First Amendment protection.19 In essence, such a
requirement means that a religion must be threatened with virtual extinction before
attracting First Amendment relief.”

There was some comfort in the Seguoyah ruling as, crucially, it was acknowledged
that Indians need not have a property interest in the land at issue to have a First
Amendment right.”' As the Cherokees had successfully argued, environmental and
endangered species claims had never been disabled by the lack of a property right.
Indeed, as the court remarked, this was particularly poignant “in view of the history of the
Cherokee expulsion from Southern Appalachia followed by the “Trail of Tears” to
Oklahoma.”*

15> McDonald, A. (2004). "Secularizing the Sacrosanct: Defining Sacred for Native American Sacred Sites
Protection Legislation." Hofstra Law Review 33: 751-784,767.

16 620 F.2d 1159 (6th Cir.)(1980)
7 Trope, . (1992) gp.cit., p378.
18 Ibid at 1164-1165

19 Boradiansky, T. (1990). "Conflicting Values: The Religious Killing of Federally Protected Wildlife." Natural
Resources Journal 30: 709-754, 739

20 Falk, D. (1989) gp.cit,, p557.

2L Fish, J. (1990). "Sacred Site Free Exercise Claims on Government Land: The Constitutional Slighting of
Indian Religions." New Mexico Law Review 20: 113-134, 123.

2 At 1164
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In Badoni v Higginson,” Navajo gods were submerged under a lake in the pursuit of
recreational boating with any potential accommodation of the Navajos regarded as an
Establishment for First Amendment purposes. Yet the protection of a non-proselytising
minority faith from government action can hardly be said to violate the Establishment
Clause by acting as a coercive, evangelical force. The courts in Sherbert and Yoder,
discussed in Chapter 8, managed such accommodation without inadvertently establishing
the Seventh Day Adventist religion in South Carolina or the Amish in Wisconsin.**

The Badoni court established a specific limitation on the accommodation of Indian
religion on public lands: the “[e]xercise of First Amendment freedoms may not be
asserted to deprive the public of its normal use of an area.”” In addition, excluding
tourists would mean creating a “government-managed religious shrine.”*The district
court analogised the case to someone claiming that the Lincoln Memorial was a religious
shrine and seeking to exclude visitors. Yet this ignored the fact that Rainbow Bridge had
been a sacred site long before the United States came into being and the Navajos were
not seeking exclusive possession.”

In Crow v Gullett”® the construction of viewing platforms, parking areas and trail
roads trumped the necessary tranquillity required for Lakota prayer as tourism was a
sufficiently compelling interest. Thus the grotesque result was that the non-Indians’ right
as a spectator of Indian religion outweighed the right to practice it in peace. The Indians
failed to establish “that they are being injured or penalized by their adherence to the
tenets of their religion, or that their conduct in the course of exercising their beliefs has
been unduly restricted.”” Religious practices needed to be #ndispensable to be worthy of
protection.”

This case exceeded in crass insensitivity the other cases in that Bear Butte was

being deliberately marketed as a tourist attraction for non-Indian consumption due to its

23638 F.2d 172 (10th Cir. 1980), cert. denied, 452 U.S. 954 (1981).
24 Brown, B. E. (1999) gp.cit., p53

%5638 F.2d at 179

26 At 179

27 Brown, B. E. (1999) op.cit., p46

28706 F.2d 856 (8th Cit.), cert. denied, 464 U.S. 977 (1983).
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spiritual significance to Indians.” Any establishment concern in accommodating the
Indians was surely defeated by the fact that the Butte had indeed been purchased by the
state in the knowledge that it was something of a religious shrine, and thus there was
already an entanglement. Indeed, there was conceivably an endorsement of Indian
religion, not gzua religion and out of deference to the practitioners, but merely as a tourist
attraction and spectacle. Indeed, the state remarked in the trial that “the Indian religious
tradition helps define the value and importance of Bear Butte to this region.””

It was at this point in a dismal catalogue of the destruction of Indian religious
practice at sacred sites that the Supreme Court made its definitive statement on the

relationship between Indian free exercise of religion and the government’s property rights

in Lyng v Northwest Indian Cemetery Association.”

10.2.2.1 Lyng

This case concerned the building of a logging road on public land through an area
of California considered sacred by various Indian tribes. The Supreme Court, in an
opinion written by Justice O’Connor, determined that there was no free exercise
infringement as there was no governmental coercion.” She admitted that the threat to the
Indian religion was extremely grave yet seemed to take an inviolate and absolute view of
the government’s property rights to use its land as it wished: “whatever rights the Indians
may have to the use of the area, . . . those rights do not divest the Government of its right
to use what is, after all, its land.”” O’Connor did remark that “a law [actually] forbidding
the Indian respondents from visiting the area would raise a different set of constitutional
questions.”” There was no such barrier to physical access, yet when the government
destroyed the tranquillity needed for spiritual access the First Amendment was not

implicated.

31 Brown, B. E. (1999) gp.cit., p93
32 ibid p106
3485 U.S. 439 (1988).

3 Michaelsen, R. (1988). "Is the Minet's Canaty Silent? Implications of the Supreme Court's Denial of
American Indian Free Exercise of Religion Claims." The Journal of Law and Religion: 97-114, 114.

3 Lyng at 453

36 I yng at 453



177

In his dissent Justice Brennan questioned Justice O’Connor’s comparison to Rey,”

in which the Court had remarked that the “Free Exercise clause cannot be understood to
require the Government to conduct its own affairs in ways that comport with the religious
beliefs of particular citizens.”” He rejected the characterisation of the matter as being
merely an internal affair of the government as the land use decision had “substantial
external effects that government decisions concerning office furniture and information
storage obviously will not, and they [should therefore be] correspondingly subject to public
scrutiny and public challenge.”” Indeed, as Brown remarks, “Iyzg involved 5000 tribal
members plus various environmental organizations, not one citizen (Rgy) challenging a
rational federal scheme of social security.”* Ironically, in Ry, O’Connor herself had
strenuously resisted the call for a wider abandonment of the compelling interest test for
government behaviour indirectly burdensome to religion.*

As a result of Lyng once the conduct has been categorised as an internal
governmental matter, the sole inquiry the court makes is whether the government is
directly coercing or imposing a penalty on a religious practice. It is a purposive rather than
effects-based inquiry. This excessive formalism, as Falk describes it, relies on form rather
than substance, intent rather than effect.”

As Justice Brennan commented: “The incongruous result is that when the
government forces an individual or group to choose between their beliefs and a benefit, it
is an impermissible burden, yet when the government prevents a practice and entirely
eliminates the element of choice, no burden exists...”* He remarked that the Indian tribes
faced a destruction far greater and more immediate than the Amish had faced in Yoder*

Furthermore, the “respondents here do not even have the option, however unattractive it

37 Please see Chapter 8

3 Roy at 699

3485 U.S. at 470-71.

40 Brown, B. E. (1999) op.cit., p156
4 4bid p159

4 Falk, D. (1989) op.cit., p546.

# Loesch, M. (1993) gp.cit., p 355

# Brown, B. E. (1999) gp.cit, p165
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might be, of migrating to more hospitable locales; the site-specific nature of their belief
system renders it non-transportable.”"

The sacred site was eventually saved when Congress passed protective
legislation in 1990 adding the area to Siskiyou Wilderness.” Yet this was protection

of wilderness, not Indian religion,"’and does not alter the adverse precedent.

10.2.2.2 Post Lyng Case Law

Although the Lyng sacred site was eventually saved by environmental legislation, in
general, Indian attempts simultaneously to invoke environmental concerns have been
unsuccessful. For example, in 1996 they failed to prevent the construction of an
observatory on the top of Mount Graham, an Apache sacred site," when they
unfortunately allied with conservationists and their Red Squirrel crusade. Eventually, after
protracted litigation and expensive lobbying, Congress exempted the telescope project
trom the Endangered Species Act and so the Red Squirrel, and incidentally the sacred mount,
were doomed. University of Arizona astronomers were said to have beaten a Red Squirrel
pifiata to pulp in celebration.”

Again, parallel environmental concerns were incidentally raised to no avail in Navajo
Nation v United States Forest Service. The Court confirmed that a ski resort extension, using
treated sewage effluent to make artificial snow on the most sacted Navajo mountain, did
not violate the Religions Freedom Restoration Act’’ as it “does not place a substantial burden on
their exercise of religion by forcing them to act contrary to their religion under the threat of
a legal penalty or choose between their religion and the receipt of a government benefit.””*

The dissent remarked, “[A] court would surely hold that the government had imposed a

4 At 467-468

46 Falcone, B. (1994). "Legal Protection (or the Lack Thereof) of American Indian Sacred Religious Sites."
Federal Bar News and Journal 41: 568-575, 573.

47 Griffin, R. (1995). "Sacred Site Protection against a Backdrop of Religious Intolerance." Tulsa Law Review
31: 395-420, 407.

4 Suagee, D. (19906) gp.cit., p165. Mt. Graham Red Squirrel v. Madigan, 954 F.2d 1441 (9th Cir. 1992)

4 Williams Jr, R. (1993). "Large Binocular Telescopes, Red Squirtrel Pinatas, and Apache Sacred Mountains:
Decolonizing Environmental Law in a Multicultural World." West Virginia Law Review 96: 1133-1164,1136.

50535 F.3d 1058 (2008)

51 Please see Chapter 8 for a discussion of RFRA.

52 http://www.gallupindependent.com /2009 /04April /042709tribeslook.html [Accessed 20 October 2011]
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‘substantial burden’ on the ‘exercise of religion’ if it purchased by eminent domain every
Catholic Church in the country.” Yet on this analysis the government would not be
coercing Catholics to act contrary to their beliefs under the threat of sanctions nor would
there be the conditioning of a government benefit.™

To conclude, according to Lyng and progeny, it is only government activity on

public land which penalizes or coerces religion that violates the First Amendment.”

10.2.3 Executive Accommodation

Lyng determined the minimum protection for Indian sacred sites provided by the
Free Exercise Clause of the First Amendment. Yet government agencies can give greater
protection as long as there is no violation of the Establishment Clause of the First
Amendment. Thus executive accommodation is about what is constitutionally permissible,

whereas the Lyzng case was about what was constitutionally required.”

10.2.3.1 Executive Order 13007

Executive Order 13007 directed “executive branch agencies to (1) accommodate access to
and ceremonial use of Indian sacred sites by Indian religious practitioners and (2) avoid
adversely affecting the physical integrity of such sacred sites.””” The language was hardly
mandatory with phrases such as “to the extent practicable, permitted by law, and not
clearly inconsistent with essential agency functions” and “[w]here appropriate, agencies
shall maintain the confidentiality of sacred sites.”

Ultimately, Executive Order 13007, like AIRFA, does not create rights of action, is
dependent on administrative good will, and does not actually prevent administrative agencies

from adversely affecting sacred sites.”

53 Navajo Nation, 535 F.3d at 1090.

5 Wiles, J. (2010) op.cit., p481.

% Fish, J. (1990) op.cit., p131.

% Dussias, A. (2000) p.cit., p38.

57 Exec. Order 13,007, 61 Fed. Reg. 26,771 (1996).

8 Lee, S. (2000). "Government Managed Shrines: Protection of Native American Sacred Site Worship." Val.
UL Rev. 35: 265-308, 296.
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10.2.3.2 Case Law on Executive Accommodation

In Bear Lodge Multiple Use Ass'n v. Babbitt”” a National Park Service Management
Plan, which included a voluntary ban on rock climbing at the Indian sacred site of Devils
Tower, was challenged on the grounds that it violated the Establishment Clause by
favouring Indian religion. The court dismissed the challenge and found that the potential

threat of a mandatory climbing ban was hypothetical and not an injury-in-fact.”

As for any
establishment concerns, such accommodation could hardly be coercive by forcing rock
climbers to either participate or encouraging a feeling of alienation that they are not full
members of the Sioux religious community.*'

In 2004 the Tenth Circuit upheld a Park Service Management Plan requesting
similar voluntary compliance on the part of tourists who were asked to refrain from
walking beneath a sacred Navajo natural arch.” These examples illustrate that agencies
may, but are not required to, accommodate sacred sites.”

Again, a recent Forest Service ban on all rock climbing at Cave Rock, a sacred site
of the Washoe Indians, but the permitting of non-invasive recreational activity such as
boating fishing and picnicking, was held not to violate the Establishment Clause.”
Significantly, the rock climbing involved permanent bolts and the construction of a
masonry floor within the cave. Applying the Lemon Test, (discussed in Chapter 8) the
secular purpose was satisfied by the preservation of a cultural historic area. As for the
second and third prongs, advancing religion or excessive entanglement, the plan passed
constitutional muster as it did not impose a total ban on recreational activity, which was the

Washoe preferred option, nor did it attempt the imposition of a Washoe orthodoxy.”

59 Bear Lodge Multiple Use Ass'n v. Babbitt, 2 F. Supp. 2d 1448, 1450 (D. Wyo. 1998)

0 Bear Lodge Multiple Use Ass'n v. Babbitt, 175 F.3d 814, 821-22 (10th Cir. 1999), cert. denied, 529 U.S. 1037
(2000). Bluemel, E. (2004). "Accommodating Native Ametican Cultural Activities on Federal Public Lands."
Idaho Law Review 41: 475-563, 509.

o1 Cross, R. and Brenneman, E (1997). "Devils Tower at the Crossroads: The National Park Service and the
Preservation of Native American Cultural Resources in the 21st Century." Public Land & Resources Law
Review 18: 5-45, 33.

62 Bear Lodge Multiple Use Ass'n v. Babbitt, 2 F. Supp. 2d 1448, 1450 (D. Wyo. 1998)

3 Carpenter, K. (2008). "Real Property and Peoplehood." Stanford Environmental Law Journal 27: 313-395,
333.

4 _Access Fund v. United States Department of Agriculture, 499 F.3d 1036 (9th Cir. 2007).

65 Albert, M. (2008) gp.ci,, p508.
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When cries of Establishment Clause violations by excessive entanglement are raised
it must be remembered that federal agencies are already heavily entangled with religion,
particularly Christianity. Indeed, the National Park Service (NPS) owns and leases churches
and other religious properties on government lands imposing restrictions on interference
with services. Additionally, twice a year at Tumacacori National Historic Park in Arizona,
the Park Service waives park fees and even sponsors a Catholic mass re-enacting 18th
century religious traditions.”” The NPS also manages the church in which Martin Luther
King was a pastor, closing it periodically for religious services,”” and furthermore endorses

a non-profit Christian proselytisation mission in 35 national parks.68

Even the Pope was
allowed to conduct a mass on the National Mall in Washington DC.” Thus, as Carpenter
reminds us, Christians have been permitted to exclude the public at least temporarily.”” As
for the solemn duty to climb rocks this is banned on Mount Rushmore which incidentally

is closed to visitors on Christmas Day.”" The disappointed tourist must also find other

entertainment during religious services at Arlington Cemetery.”

10.2.4 Culture or Religion

In some sacred sites cases the courts have categorised the Indian activity as cultural,
which has two important implications. Firstly, it appropriates the ability of Indians to self-
define their own culture. Secondly, it should circumvent the Establishment Clause as the
federal government cannot violate the Constitution by establishing a culture. Indeed, it
could be claimed that the federal government has a positive mandate, via the Trust
Relationship, to support Indian culture. Of course any privileging of Indian culture, by
means of the Trust Relationship, is theoretically circumscribed by the concept of Equal

Protection.” However, following Morton v Mancari, this is merely subject to rational basis

% Brady, J. (1999). “ ‘Land Is Itself a Sacred, Living Being”: Native American Sacred Site Protection on
Federal Public Lands Amidst the Shadows of Bear Lodge.” American Indian Law Review 24: 153-186, 170.

¢"Dussias, A. (2000) op.cit., p30.
% Langford, M. (2003) gp.cit., p135.

9 Zellmer, S. (2002). "Sustaining Geographies of Hope: Cultural Resources on Public Lands." University of
Colorado Law Review 73: 413-520, 458.

0. O'Hair v. Andrus, 613 F.2d 931, 937 (D.C. Cir. 1979). [FN58] From Carpenter, K. (2006) op.cit., pp37-55.
" Carpenter, K. (20006) op.cit., p44.
72 Brady, J. (1999) ap.cit., p170.

7 Bluemel, E. (2004) gp.ciz., p496.
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review. It may therefore be beneficial for the Indian litigant himself to plead that the
activity is cultural,” or paradoxically collaborate with a judiciary that regards it as little more

than pagan superstition.”

10.2.5 The Religious Land Use and Institutionalized Persons Act 2000

The Religions Land Use and Institutionalized Persons Act 2000, although introduced to
enable religious land use to, in certain circumstances, circumvent zoning laws, held out
some promise for sacred sites. It mandated the compelling interest test for land use that
restricts religious practice. However, it is not applicable to land use decisions on public
land,” and only applies when the plaintiffs have a property interest in the religious
institution or place,77 such as “an ownership, leasehold, easement, servitude, or other
property interest in the regulated land or a contract or option to acquire such an interest””
In Northern Cheyenne v. Martine”” an Indian nation successfully asserted a property interest
sufficient to trigger application of RLUIPA by virtue of owning small parcels of land
adjacent to Bear Butte, and furthermore all had a right of access to the Butte which also
constituted a sufficient property interest.”

In Cutter v Wilkinson® the Supreme Court recently held that the institutionalized
portions of the act, which have similar provisions (Section 3), were constitutional but
made no comment on the land use provisions.* If the land use provisions of RLUIPA are

ultimately determined to be constitutional it means that Congress can specifically, but not

7 ibid pA97

7 Sewell, E. (1984). "The American Indian Religious Freedom Act." Arizona Law Review 25: 429-472, 463.

76 See Navajo Nation v. U.S. Forest Serv., 535 F.3d 1058, 1077 (2008).“ RLUIPA applies only to government land
use regulations of private land—such as zoning laws—not to the government's management of its own land.”
FN147 FROM Key, J. (2010). "This Land is My Land: The Tension Between Federal Use of Public Lands
and the Religious Freedom Restoration Act." AFL Rev. 65: 51-106.

7 Carpenter, K. (20006) op.cit., p996.

7842 U.S.C. s 2000cc-5(5).

7 Plaintiff's Third Amended Complaint for Preliminary and Permanent Injunction, N. Cheyenne Tribe v.
Martinez, No. Civ. 03-5019 (D.S.D.W.D. May 23, 2003).

80 The case concerned a challenge to a shooting range on private land which would have had detrimental
effects on Indian worship at Bear Butte, a state park purchased from private owners in 1961. Leach, J. (2005).
"A Shooting Range at Bear Butte: Reconciliation or Racism." SDL Rev. 50: 244-292, 279

81125 S. Ct. 2113 (2005).

8 Brucker, S. (2008) gp.cit., p280.
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generally, enact remedial legislation.”” In attempting to satisfy the congruence and
proportionality requirement of Boerne the legislative history listed several examples of land
use regulations and their effect on religion.** This was an attempt to avoid the
disproportionality objection raised in Boerne to congressional remedial enforcement, by
way of the RFRA, of the Fourteenth Amendment by section 5. For the RLUIPA,
Congtess drew on a study by Professor W. Cole Durham of Brigham Young University
which found that minority religions, although representing only 9% of the population,
were involved in over 49% of cases over the right to use religious buildings at a local site
and over 33% of cases that sought approval of accessory uses. He argued that this
demonstrated that minority religions were overrepresented in zoning disputes.™

The difficulty, as discussed in Chapter 8 in the context of RFRA, is that applying
ILyng may mean that a “substantial burden” is never found to trigger application of the
statutes.” This would mean that RLUIPA merely changed the definition of the exercise of

religion88 not the test of a substantial burden.”

10.2.6 Establishing a Property Right

The diverse property interests that were recognised in RLUIPA as triggering the
Act’s protection were “an ownership, leasehold, easement, servitude, or other property
interest in the regulated land or a contract or option to acquire such an interest”” There
are several advantages of a property rights framework: Firstly, they run with the land thus

negating fears of a lack of perpetuity.”’ Secondly, they can protect a greater range of

85 See FN 121 Schragger, R. (2004) . "The Role of the Local in the Doctrine and Discourse of Religious
Liberty." Harvard Law Review 117: 1810-1892 FOR ALL CASES

84 Jensvold, S. (2001) gp.cit., p3.For Boerne case please see Chapter 8.

85 Adams, C. (2001). "The Constitutional Validity of the Religious Land Use and Institutionalized Persons Act
of 2000: Will Rluipa's Strict Scrutiny Survive the Suptreme Coutt's Strict Scrutiny." Fordham 1. Rev. 70: 2361-
2408, 2371. Please see Chapter 8

86 jbid p2381

87 Bluemel, E. (2004) gp.ciz., p490

88 “any exercise of religion, whether or not compelled by, or central to, a system of religious belief.” 42 U.S.C.
s. 2000bb-2(4) (2006) (citing to 42 U.S.C. s. 2000cc-5(7)(A)'s definition of "religious exercise™).

8 Skibine, A. (2009). "Exhibiting Culture: Museums and Indians. Culture Talk or Culture Wart in federal
Indian Law?" Tulsa I.. Rev. 45: 89-109, 102.

%0 42 U.S.C. s 2000cc-5(5).

91 Bluemel, E. (2004) gp.cit, p557
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interests than the Constitution and its free exercise protection.”” Thirdly, property-based
claims can be pleaded alongside constitutional or treaty claims as there is no conflict and
often no significantly different remedy sought.” Lastly, property rights can compel/ agency
action.”

The framing of claims within a property rights paradigm runs the risk of diluting
the free exercise component. However, as Worthen remarks, relying purely on the First
Amendment has had little success anyway.” Two examples, easements and adverse

possession may be relevant in the context of sacred sites.

10.2.6.1 Easements and Adverse Possession

There is no federal law establishing easements.”” Prescriptive easements are
established under szafe law by demonstrating that the “claimant’s use of the property was
open, notorious, exclusive, adverse or under claim of right, continuous and uninterrupted
for the statutory period.””” Because state-imposed statutory periods for such establishment
do not run against the federal government there may be a difficulty for federal public
land.”® Furthermore, a defence of “permissive use” may be raised as evidenced by
government recognition of the importance of the use of public land by Native Americans
for cultural (but of course not necessarily religious) practices.”

More promising is the use of prescriptive easements against private land, for
example the Zuni successfully gained access rights to a path across private land that they

had been reportedly using since 1540. The court found that their use was “actual, open

9 ihid p558
% ibid p561
% ihid p562

% Worthen, K. (2001). "Protecting the Sacred Sites of Indigenous People in U.S. Courts: Reconciling Native
American Religion and the Right to Exclude." St. Thomas Law Review 13: 239-258, 253.

% ibid
97 Bluemel, E. (2004) gp.cit, p550
% ihid p548
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and notorious, continuous and uninterrupted.”’” The statutory time period of 10 years
was easily evidenced by the four yearly pilgrimage documented since 1924.""'

Easements are not absolute: the owner in certain circumstances may change the
servient parcel which for a sacred site would be disastrous. Furthermore, only individuals
may obtain easements, which is problematic when tribes seek to establish a right.'”” Should
an easement be found then a declaratory judgement as to continued use or other equitable
remedy should be requested; monetary damages for infringement would of course be
inappropriate.'”However, the threat of money damages could be used as leverage to exact
other more relevant concessions.'"

Claims for adverse possession are also not generally available against a government.
Yet some state lands not reserved for public use may be so acquired as well as sub-state
government owned land."” The denial of adverse possession was held in one case as
“inconsistent with the federal posture of trust and vigorous protection of Indian rights.”'"

The bitter irony is that “[as] American law stands today, organized churches can
acquire title through adverse possession by praying on a site for less than a lifetime, while

Indians’ prayers do not make out title even after a millennium.”"”’

100 United States ex rel. Zuni Trive v. Platt, 730 F. Supp. 318, 321 (1990)

101 Carpenter, K. (2005) "'A Property Rights Approach to Sacred Sites Cases: Asserting a Place for Indians as
Nonowners,." UCLA Law Review 52: 1061-1148, 1095.
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106Schaghticoke Tribe of Indians v. Kent Sch. Corp., 423 F. Supp. 780, 784 (D. Conn. 1976).

107 Dalton, S. (1994). "Saving Native American Religious Sites: The Haskell Medicine Wheel." Kansas Journal
of Law & Public Policy 4: 61-69, 64.
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10.2.7 Historic Preservation and Environmental Legislation

Two potential sources of sacred site protection, albeit incidental, are the National
Historic - Preservation  Act (1966)(NHPA)'"™ and the National Environmental Policy Act
(1969)(NEPA)."” The NHPA has been described as a procedural statute or a “stop, look
and listen” statute.""” It authorised the Secretary of the Interior to “maintain a register of
structures, areas and districts considered significant in American history, architecture,
archaeology, engineering and culture.”''! However, it was the first preservation law to
require Native American involvement,'” as the 1992 amendment gave tribes the option of
taking over the role of Preservation Officer for sites within tribal lands and gave them the
statutory right to be consulted in the section 106 consultation process, should a federal
undertaking potentially affect a historic property.'"” The 1992 amendments also specifically
added “properties of traditional religious and cultural importance” to Native American
tribes as types of properties eligible for listing.'"*

The parameters of the duty of agency consultation vary from mere notice to actual
consent. In Attakai v United States the court remarked that the NHPA regulations “clearly
require that an Indian Tribe participate as a consulting party and that it must concur in any
agreement regarding undertakings which affect 7z lands.”'"’

Bluemel criticises the act as ineffective as there is no private right of action to
prevent the destruction of sacred sites on public land."® Tt is merely a procedural statute

requiring consultation, although consent if on Indian lands."” Injunctive relief is available

10816 U.S.C. ss 470a to 470w-6
10942 U.S.C. ss 4321-4347

10 _Apache Survival Coalition v. United States, 21 F.3d 895, 906 (9th Cir. 1994); 1llinois Commerce Comm'n v. ICC,
848 F.2d 1246, 1261 (D.C. Cit. 1988)

11116 U.S.C. s 470a (1982).

112 De Meo, A. (1994). "More Effective Protection for Native American Cultural Propetty through Regulation
of Export." Ametican Indian Law Review 19: 1-72, 29.

113 Suagee, D. (1999) gp.cit., p523.
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but only for failure to pursue the required procedures, not for a substantive destruction.
Importantly, it did contain a special mandate to keep information about traditional cultural

2 ¢

properties confidential if such disclosure could result in an “invasion of privacy,” “risk

harm to the historic property”, or “impede the use of a traditional religious site.”'"

Although environmental concerns were incidentally pleaded in the Mount Graham
and Navajo Nation cases above, the National Environmental Policy Act (NEPA) provides an
explicit framework for considering Indian concerns. Under NEPA consultation is with
tribal leaders, in contrast to NHPA when it is with tribal and religious leaders.'"”
Unfortunately, it is also a largely procedural statute with the major requirement being to
produce an Environmental Impact Statement (EIS) and/or Environmental Assessment.
Failure to complete an EIS when renewing geothermal leases caused them to be set aside in
Pit River Tribe v. U.S. Forest Service.’”’ Yet there is no substantive protection of Indian
religion as religion and only procedural protection for the environment.

National antiquities laws, such as NHPA and the ARPA (discussed in Chapter 9),
recognise the importance of secrecy for Indian sacred sites by permitting agencies to refuse
to disclose the “location or character” of historical or archaeological sites whenever there is
a “substantial risk of harm, theft, or destruction.”"" For environmental legislation there is
no specific mandate but rather a reliance on generic administrative procedure.'” In
administrative proceedings on the adverse impact of a hydroelectric project on the
Kootenai religion, the Judge refused a blanket protective order over details of Kootenai
rituals, vision quests, and the names and functions of spiritual entities but ruled that any
such materials should remain confidential.'” In effect, the final decision was split into two
parts, one for full distribution and the other containing the sensitive information for

restricted distribution.”” However, as Barsh remarks, judges are often reluctant to

118 NHPA s 304, 16 U.S.C. s 470w-3.from FN 153 FROM Suagee, D. (1999) op.cit., p517.

119 Stern, W. (2009). Developing Energy Projects on Federal L.ands: Tribal Rights, Roles, Consultation, and
Other Interests ( A Developet's Perspective). Rocky Mountain Mineral Law Foundation: Energy
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120469 F.3d 768 (9th Cir. 2006)

121 FN 198 from Barsh, R. (19806). "The Illusion of Religious Freedom for Indigenous Americans." Oregon
Law Review 65: 363-412. “National Historic Preservation Act, 16 U.S.C. s 470w-3 (1982) and Archaeological
Resources Protection Act, 16 U.S.C. s 470hh (1982). 5 U.S.C. s 552 (1982).”
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compromise Sixth Amendment requirements of a public tribunal.'” Indeed the Freedom of
Information Act (FOIA) creates a judicially enforceable public right to agency records in
particular the Environmental Impact Assessment produced pursuant to NEPA.™
Furthermore, since the decision in Klamath, which held that the Trust Relationship was not
sufficient to exempt information from FOIA,'"” there is no automatic protection from the

disclosure provisions of the FOIA.'™®

10.2.8 Treaty Rights

The reserved rights doctrine may be useful to establish a continuing right of
worship, or religious usufruct, on ceded lands in the same way that it has been employed
to establish water, fishing and hunting rights.'” These implied rights were to accord with
Indians’ reasonable expectations at the signing of the treaty. Similarly, a tribe could argue
that only the exclusive right of occupation of the ceded land was relinquished by treaty,
not the lesser right of visitation.™ It could also be argued that compensation from the
Indian Claims Commission was merely for economic uses of the land and was not
intended to, and indeed could not, compensate for spiritual use.”!

Should a retained treaty right be demonstrated then this would circumvent First
Amendment and Equal Protection analysis. Furthermore the Indian Canons of
Construction, which state that treaties should be liberally read in favour of the Indians
with ambiguities resolved in their favour, could be deployed. Thus it may not be necessary

or indeed possible to find the words “religious” or “sacred” in treaties.'*

125 Barsh, R. (1986) gp.cit.,, p393
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127 Department of the Interior v. Klamath Water Users Protective Association, 532 U.S. 1 (2001).
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In all 60 Indian treaties contained reserved rights on public land."”

The argument
goes that the reservation of hunting and fishing rights would have included an implicit right
to travel, camp and even pray in the ceded grounds." Yet, as Carpenter remarks, any
implication of retained religious rights for those treaties that were signed during the period
of suppression in the Nineteenth Century is problematic."”> When the federal government

had embarked on a relentless criminalisation and assimilation programme an implied and

retained right to continue with such “heathenism” seems hardly plausible.

10.2.9 Congressional Land Grants

Much of the above is vulnerable to the caprice of an unsympathetic Executive and
Judiciary, requires an imaginative interpretation of treaty rights, or involves a circuitous
recruitment of heritage and environmental protection law. Direct congressional legislative
intervention circumvents these difficulties. One example in 1970 was legislation that gave
trust title to approximately 48,000 acres of federal land in New Mexico. This had been
taken from the Taos Indians in 1906 by presidential order and without the payment of any
compensation. Although the Taos Indians had been granted a fifty year special use permit
in 1933 they wanted a more permanent and exclusive arrangement, in particular at Blue
Lake, one of their more sacred shrines. This would enable non-Indian use to be restricted
and give more privacy to their religious practices.” Even President Reagan signed the
“Zuni Heaven” bill,”" which protected a Zuni sacred place.'” This expanded the Zuni land
base to include an area named Ko/hu/wala:wa, which is also called Zuni Heaven or Kachina

Village."” Other legislative interventions include protection of the El Malpais monument in

133 Nie, M. (2008). "The Use of Co-Management and Protected Land-Use Designations to Protect Tribal
Cultural Resources and Reserved Treaty Rights on Federal Lands." Nat. Resources J. 48: 585-647, 597

134 Carpenter, K. (2005) op.cit., p1104

135 Carpenter, K. (2002). "In the Absence of Title: Responding to Federal Ownership in Sacred Sites Cases."
New England Law Review 37: 619-633, 630.

136 Fisher, L. (2001). "Indian Religious Freedom: To Litigate or Legislate?" American Indian Law Review 27:
1-39, 17.

137 Zuni Indian Tribe Lands Bill (P.L. 98-408; 98 Stat. 1533),

138 Harjo, S. (2004). "The American Indian Religious Freedom Act : Looking Back and Looking Forward."
Wicazo Sa Review 19(2): 143-151, 150.

139 Mills, B. and Ferguson, T (1998). "Preservation and Research of Sacred Sites by the Zuni Indian Ttibe of
New Mexico." Human Organization 57(1): 30-42, 39.
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1987 and the Timbisha Shoshone Homeland Act in 2000, which purchased strips of land that
were part of tribal ancestral homeland.'"’

This case by case congressional intervention is a more definitive outcome than
relying on judicial whim or agency accommodation. In addition, any repatriation of
ancestral lands can be justified more easily if the federal government had appropriated the
land for a specific purpose which has now been fulfilled. For example in 2000, the
Department of the Army transferred part of the land base of the former Fort Wingate

Army Depot in New Mexico to the Bureau of Indian Affairs for the use of the Navajo and

Zuni Tribes.""!

10.2.10 Sacred Site Statute

These specific congressional interventions are welcome, if sporadic, whereas a
generic sacred site statute would be a more comprehensive solution. Such a statute should
include a wide-ranging definition of the adverse effects to the site that are prohibited, in the
absence of a compelling interest, such as “any action that would, directly or indirectly,
desecrate, destroy, disturb, inhibit, interfere, infringe upon, substantially alter or burden a
Native American sacred site or the free exercise of traditional religious and cultural
activities that are conducted at a sacred site.”'*” “Religious and cultural” are included to
avoid any characterisation dilemma and pre-empt establishment concerns, but a statute
preserving the status quo of uninhabited federal land would hardly be an excessive
entanglement.143 In any case, no court as yet, that has considered the merits of a violation
of the Establishment Clause by governmental accommodation of sacred sites, has held
such action unconstitutional."*

Alternatively, a sacred site statute need not explicitly create a denominational
preference. The preference may simply be to site-specific religions, Indian or non-Indian.
The fact that non-Indian religions do not have such an intimate relationship with the land

in North America is beside the point. As Winslow remarks, a law exempting religions from

140 Zellmer, S. (2002) gp.cit., p456.
141 Tsosie, R. (2003) gp.ci,, p306.
142 Tee, S. (2000) gp.cit.,, p299

143 Johnston, D. (2001) gp.cit., pA51.

144 Suagee, D. and Trope, J. (2008) op.cit.,, p5
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gender discrimination would favour the Catholic Church, but if there were no explicit
mention of a denomination it would pass muster.'*

Both public and private land could be included in access provisions. There would
be a specific confidentiality provision and a facility for a temporary closure to non-
practitioners, but this would need to be narrowly drawn up both geographically and
temporally.””” There should also be a criminal penalty for any intentional damage to a site
and for releasing confidential information.'"’Access by non-Indians cannot be completely
denied. However any lack of confidentiality could provoke what Professor Nash calls the
“irony of victory” in which the revelation of the site encourages desacralisation by tourists

and bzlckpackers.148

10.2.11 Summary

Lyng was a seminal case in that the Court definitively held that any accommodation
of Indian use of federal public land was not reguired by the Free Exercise Clause. Agency
accommodation is pemmitted provided there is no violation of the Establishment Clause.
When federal property rights, mining interests or engineering projects are at stake or even
the sacred right to tourism is infringed, the nation’s first residents must usually yield. The
greater the non-Indian interest at stake the less chance of any meaningful accommodation
of aboriginal spirituality. Magnanimity must above all be cost-effective.

Other circuitous uses of treaty rights and property rights are uncertain and require
litigation to establish which is expensive and protracted. Direct congressional intervention
to delineate and protect sacred sites has been sporadically successful, but is a more
permanent solution which is less susceptible to governmental whim. A sacred site statute,
carefully drafted to circumvent establishment concerns and circumscribe the number of

sites, would be an attainable objective.

145 Winslow, A. (1996) gp.cit., p1334

146 Neal-Post, J. (1994). "Sacred Sites and Federal Land Management: An Analysis of the Proposed Native
American Free Exercise of Religion Act of 1993." Natural Resources Journal 34: 443-478, 461

147 Lee, S. (2000) gp.cit., p305

148 Ward, R. (1992) op.cit., p841
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10.3 Canada

10.3.1 Introduction

The Indian Act sets aside reserves for Indian bands and, while the Crown retains
legal title and the A¢# circumscribes activities that can be carried out therein, sacred sites
within their boundaries have been left largely within band control.'” This has not been
based on any serious recognition of tribal sovereignty but perhaps due to the fact that
reserves in Canada account for only 0.5% of the land mass compared to 3% for
reservations in the United States."”

For sacred sites outside reserves certain legislation provides for consultation. For

example the British Columbia Heritage Conservation Act section 13(4)"

requires the minister,
before making any decisions, to provide “an opportunity for consultation with the First
Nations whose heritage sites or objects would be affected.””* Similarly, section 12(1) of the
Canada National Parks Act instructs the Minister to “where applicable provide opportunities
for public participation at the national, regional and local levels including participation by
aboriginal organizations ...”"> Such hortatory provisions do not impose a requirement of
First Nations consent and so their effectiveness as a protection for sacred sites on public
land is limited.

There are several other reasons for the vulnerable state of sacred sites on public
land. Firstly, there has been no Indian-specific free exercise legislation such as the US
American Indian Religions Freedom Act 1978 which, although flawed, did at least articulate a
certain empathy. Secondly, there have been no executive orders entreating, if not
mandating, executive agencies to protect sacred sites. Thirdly, there is a much less vigorous
and mature general free exercise jurisprudence in Canada that can be invoked. Finally,
treaty-reserved rights have been articulated to a lesser extent than in the United States.

As to the final point, there is a general lack of clearly defined and delineated
aboriginal rights in Canada. In particular, as discussed in Chapter 7, much uncertainty
remains because of the latent acknowledgement of the potential existence of continuing

aboriginal title over wide areas of Canada due to the lack of wholesale title extinguishment

149 Ross, M. L. (2005) gp.cit., p13

150 With 1.5% and 0.9% of the respective populations being Indian. Morse, B. (1997) gp.cit., p23.
151 R.S.B.C 1996 c.187

152 FN 12 Ross, M. L. (2005) gp.cit., p183

153 §.C. 2000 c32
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by treaty that was pursued in the United States. Such uncertainty could paradoxically be an
advantage: a claim for putative aboriginal title over sacred sites cannot be peremptorily
dismissed particularly since section 35 of the Constitution Act 1982 constitutionalised such
a right. Such a claim may prompt interim relief due to such uncertainty which, due to the
protracted enquiry required to prove or disprove such title, is certainly not a matter suitable
for summary disposal. It is such interim relief that presently provides the best strategies for

protecting sacred sites.

10.3.2 Interlocutory Injunctions

Interlocutory injunctions have been employed to protect aboriginal rights from a
variety of threats. They have been granted to prevent forestry operations on Crown
Land,"” mineral exploration, ™ golf course construction,"™ restrain pesticide spraying'>’ and
the construction of a railway line.”™ Indeed as Sweeney remarks, the issue of an
interlocutory injunction led to the negotiation of the James Bay and Northern Quebec
Agreement."””

There are several difficulties in granting such injunctions based on a putative
aboriginal title or aboriginal right of undisturbed access to a sacred site.'” Firstly, as the
injunction is likely to remain in place for some time, due to the evidential complexity in
preparing for trial, there may be considerable judicial reluctance. Indeed the aboriginal
claim may be so unclear and inchoate at this stage that even granting interlocutory relief
may be premature. Secondly, the other party may be acting on the basis of statutory rights
and a suspension of activity may result in hardship. Thirdly, a large industry may be
suspended raising public interest concerns. Fourthly, laches or unreasonable delay may be

raised against the aboriginal claim. Lastly, straitened finances of the aboriginal claimants

154 MacMillan Bloedel 1.¢d. v. Mullin (1985) 2 CN.L.R. 28 (C.A.), (" Meares Isiand case'); Hunt v. Halean 1.og Services
Lz, (1986) 4 CN.L.R. 63 (S.C.) (involving both Aboriginal title and treaty rights); Westar Timber 1.td. v. Ryan
(1989) B.C.L.R. (2d) 352 (C.A.)

155 Hamlet of Baker Lafke v. Minister of Indian Affairs and Northern Development [1979] 1 F.C. 487; (1978) 87 D.L.R.
(3d) 342,7 CE.LR. 75 (F.C. TD.).

156 Jules v. Harper Ranch Lid. [1989] 3 CN.L.R. 67 (B.C. S.C.),
157 Bolton v. Forest Pest Management Institute (1985) 66 B.C.L.R. 126,
158 Pasco v. Canadian National Railway Company (1986) 69 B.C.LL.R. 76

15 Sweeney, D. (1992). "Interlocutory Injunctions to Restrain Intetference with Aboriginal Title-The Balance

of Convenience." University of Queensland Law Journal 17: 141-168, 144.

160 For criteria necessary to prove such title or rights please see Chapter Seven.
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may prevent the paying of monetary damages at an eventual trial, thus discouraging
interlocutory relief.'"

Lord Wilberforce listed the common law criteria for granting an interlocutory
injunction in Hoffman La Roche v. Secretary of State for Trade and Industry [1975].'* A three step
inquiry is made. Firstly, there must be a serious issue to be tried. Secondly, there must be a
likelihood that the plaintiff will suffer irreparable harm in the absence of relief. Lastly, the
balance of convenience must favour the relief requested.'”

As for the serious issue test, the British Columbia Court of Appeals in MacMillan
Bloedel Ltd. v. Mullin remarked that “a great amount of factual evidence will have to be
heard and considered, opinion evidence of those knowledgeable in these matters will have
to be assembled and related to the factual evidence and there will have to be a meticulous
study of the law.”'* The complex issues thus favoured the granting of interlocutory relief
as such a determination could not be made at an early stage and must await determination
at a full trial.

To prove irreparable harm it must be demonstrated that the nature of the harm is
such that it cannot be adequately remedied by eventual monetary damages. In the case of
spiritual sites an analogy can be made with specific performance in real estate transactions
in which the uniqueness of each parcel is relevant. Monetary damages would clearly be
inappropriate and insufficient.'®

The balance of convenience test is especially problematic when different types of
irreparable harm will ensue, which is the typical scenario in aboriginal title cases. For non-
Indian interests irretrievable damage to a going concern could be caused by delay.'® This
was rejected in the logging case of MacMillan Bloedel 1td. v. Mullin: “If an injunction
prevents MacMillan Bloedel from logging pending trial and it is decided that MacMillan
Bloedel has the right to log, the timber will still be there”'® Yet other cases may reach

another conclusion should a “window of opportunity” close on private finance or a spike

161 jbid p145

162 A.C. 295, 355

163 Sweeney, D. (1992) gp.cit., p146
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: . 168
in natural resource prices demands an urgent development.”’

Ultimately, the status quo
may be preserved in finely balanced cases, which underscores the importance of an early
application before any major expenditure or significant work has been completed. Thus in
Macmillan the injunction was granted, yet in other cases, when logging had already
commenced, it was not.'”’

The public interest can influence the balance of convenience test with the spectre
of a floodgates scenario and the consequent paralysis of all commercial activity.'” Public
interest arguments have been successful in building new roads where existing ones were

171
unsafe

and the preservation of employment.'”” By contrast, double-tracking a railway to
increase capacity was not regarded as a serious enough public interest to prevent an
injunction.]73 In the Westar case, the Gitksan and Wet’suwet’en, who were the same
plaintiffs in the Delgamunkw case described in Chapter 7, asserted both a claim of title and
jurisdiction over their traditional territories when requesting an injunction to stop logging
activities. The decision was a partial victory as an injunction was granted over logging

174

operations on part of the territory. © The court recognised that certain specific and

localized sites with unique qualities should be protected, yet the public interest and
economic consequences did not support a total and widespread injunction.'”

The question of the plaintiff being in a position to make an undertaking to pay any
subsequent damages was highlighted by Lord Diplock in Awerican Cynamid Co. v. Ethicon

Ld.: “If damages in the measure recoverable under such an undertaking would be an

adequate remedy and the plaintiff would be in a financial position to pay them, there would be no

168 Sweeney, D. (1992) gp.cit., p153
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reason on this ground to refuse an interlocutory injunction”*However, the inability to
make such an undertaking will not preclude an injunction yet will be weighed in the
balance of convenience. In Ominayak v. Norcen Energy Resources 1.td"”" and Hamlet of Baker
Lake v. Minister of Indian Affairs and Northern Development'” the plaintiffs conceded they were
not in a financial position to provide such an undertaking, yet this was only regarded as
one factor to be taken into account. In MacMillan Bloedel 1.td v. Mullin'” and Pasco v.
Canadian National Railhway Company'*’no undertaking was actually requested. By contrast, in
Tlowitsis Nation v. MacMillan Bloedel 1.td.""the plaintiffs’ ability to pay subsequent damages
was a factor in the refusal of an injunction.

As an injunction is an equitable remedy laches may be pleaded by the defendants
which of course emphasises the importance of acting promptly. In the Meares Island case
Seaton J.A. remarked: “The Indians have pressed their land claims in various ways for
generations. The claims have not been dealt with and found invalid. They have not been
dealt with at all. Meanwhile, the logger continues his steady march and the Indians see
themselves retreating into a smaller and smaller area.”"® Injunctions can have long-lasting

183

effects, the one relating to Meares Island is still in effect. ™ However in the Westar case the

injunction was removed on 31 March 1995."*
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10.3.3 Judicial Review and the Duty to Consult

In addition to the interlocutory injunction strategy discussed above, a further
strategy based on judicial review also asks a court to give effect to an asserted but un-
established aboriginal right.'"” Yet what Ross calls the Haida strategy asks the court for a
declaration that their rights a/ready have a measure of legal effect, rather than that they have
1.18()

such potential at a later tria

Supreme Court of Canada on 18 November 2004 (Taku River and Haida Nation)"

The doctrine stems from two decisions issued by the

confirming that un-established aboriginal title and rights already trigger the Crown’s
constitutional duties of consultation and possibly accommodation.'®

The Taku River case concerned a challenge to a decision by the Minister of Energy,
Mines and Petroleum Resources and the Minister of Environment, Land and Parks to
reopen a copper mine and construct a service road 160km long in the heartland of the
Tlingit people’s ancestral land, thus threatening their economic sustainability.'™ The court
doubted that a duty of consultation only applied to those rights that had been established
in the courts by litigation. If so, then the recognition and affirmation of constitutional
rights in section 35 would be limited to say the least. Thus some legal effect must attach to
such putative rights prior to their definitive recognition at trial."”

The actual Haida case also concerned the Crown’s sanctioning of resource
exploitation, this time timber. Like the Tak# case this occurred after the Supreme Court’s
Delgamunkw decision.”’ The Haida successfully challenged a minister’s decision to grant
logging licenses on the grounds that they had a presumed aboriginal title which, until
rebutted, remained an encumbrance on the land within the meaning of section 35 of the

Forest Act,"”* and also that it existed as an equitable encumbrance triggering the Crown’s

185 bid p73
186 jbid p73
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fiduciary duty. Furthermore, they successfully showed that the minister had failed to
consult with the Haida nation in good faith before granting the licence.'”

To summarise this doctrine, there is a duty on the Crown, both at the federal and
provincial level, to consult and possibly even accommodate aboriginal rights that are
asserted but only if the Crown has notice either from First Nations claims or having been

established by the courts.'”*

10.3.4 Section 35 and Section 2(a) of the Constitution Act 1982

In addition to putative section 35 aboriginal rights discussed above there may also
be a section 2(a) freedom of religion claim. There can be confusion as to which provision
provides the best protection for Canadian Indian religious rights. Switlo argues that section
35 and the Sparow framework for permissible infringements'” is less protective than the
section 2(a) protections which can only be infringed in extremely rare circumstances such
as the safety of the person.'” As mentioned in Chapter 7, section 25 of the Charter states
that the rights contained within the Charter (including 2(a)) do not interfere with aboriginal
rights guaranteed under section 35 thus the more advantageous right can be adopted.
Although the criteria required to justify an infringement may be more demanding for
section 2(a) it must be remembered that section 35 rights may ultimately be more
protective as they also bind private parties, whereas section 2(a) only applies to
governments. Furthermore, section 2 rights are vulnerable to a section 33 legislative
override."”

There has been very little pleading on section 2(a) grounds due perhaps to the
relatively recent enactment of the Charter and also the co-existing more specific section 35

198

rights. In the Kitkatla “case, which concerned British Colombia’s decision to issue permits

for the cutting down of 40 out of 178 culturally modified trees, a section 2(a) argument
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was not raised and only section 35 was argued. Furthermore, the plaintiffs in Kitkatla
challenged the legislation on federalism grounds claiming that it fell outside provincial
competence in that it was pertaining to “Indians and land reserved for Indians” which,
according to section 91(24) of the Constitution Act, was a federal competency. Furthermore,
the permit system had the potential to destroy aboriginal rights. The Supreme Court
disagreed saying that the act was in pith and substance related to “property and civil
rights” and thus within provincial matters by virtue of section 92 (13), and that even
though there may be a disproportionate effect on aboriginal people it did not single them
out. As Ziff and Hope remark, such legislation could still be challenged on federalism
grounds by proving that it went to the core of Indianness."”

It must be admitted that the courts in Canada, apart from specific questions of
putative aboriginal title, have focussed mainly on the physical effects such as deforestation,
the reduction in wildlife resources, pollution and the physical destruction of burial sites
with little concentration on the cultural and spiritual effects per se.*” In Tlowitsis Nation v.
MacMillan Bloedel 1.44”"" the argument that the effect of logging would be a desecration to
sacred ground was summarily dismissed.”” Three months later the Lil’'wat were similarly
unsuccessful in a case which held that aboriginal rights on unoccupied Crown land were
merely usufructuary and non-exclusive, and that the Lil’'wat were still free to roam the area
and absorb the spiritual surroundings.”*” In the same year the Poplar Point Ojibway failed
to obtain an injunction to protect a sacred burial site.” Lastly, the Siska were equally
unsuccessful in the Siska Indian Band v British Columbia (Minister of Forests)* case in which

they failed to demonstrate the uniqueness of a sacred site to obtain an injunction.
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10.3.5 Heritage and Environmental Legislation

Heritage and environmental legislation have various sporadic and hortatory
provisions relating to aboriginal people. The Historic Sites and Monuments Act (1985)*"
establishes a Board to designate certain places of national significance and approximately
10% of the 900 sites are of aboriginal relevance.””

British Columbia’s Heritage Conservation Act (1996) aims to protect and conserve
heritage property within the province, such sites include those that have “heritage value to
British Columbia, 2 community or an Aboriginal people.” ** Should a site be designated
then prima facie they are protected against desecration or alteration, although crucially the
province can issue a permit to override this, which is subject to a balancing approach.zog
The Yukon Historic Resonrces Act (2002)*' is similar but has a more proactive approach to
First Nations consultation. Significantly half of the advisory and appeals boards are First
Nations representatives.”"’

The Canada National Parks Act (2000)*? covers parks and park reserves and
provides for the protection of cultural resources and their use by aboriginal people for
spiritual and ceremonial purpose as well as designation as a national park. Other provincial
park acts have no express acknowledgement of aboriginal rights. One exception is
Saskatchewan’s Wanuskewin Heritage Park Act’™ which incidentally states that one purpose
is to contribute to the “interpretation and preservation of Indian culture through the
heritage sites, artefacts and knowledge.”*"*

As for environmental protection, the Crown Forest Sustainability Act came into effect

in Ontario on 1 April 1995%" and has several provisions for indigenous consultation: the
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Forest Service Report must contain, snfer alia, “sites of local archaeological, historical,
religious and cultural heritage significance to those communities; including indigenous

7210 together with notice and consultation

graveyards, spirit sites and burial sites;
requirements, which may trigger application for interim relief. The spiritual relevance of
forested areas finds specific recognition in British Columbia’s Forest Practices Code which
refers to sustainable use as ‘balancing productive, spiritual, ecological and recreational
values of forests to meet the economic and cultural needs of peoples and communities,
including indigenous peoples.”*"”

As in the United States much of this legislation merely provides for consultation

and possible accommodation. Thus they facilitate, but do not mandate, the protection of

aboriginal cultural and religious sites.

10.3.6 Treaty Rights

A retained right to visit sacred sites within ceded land could be implied in a treaty
with the Canons of Construction operating in a similar fashion to the United States. Yet as
discussed in Chapter 7, vast swathes of Western Canada were never subject to a
comprehensive treaty process. Furthermore, the retention of water and other rights has
not been as extensively recognised in Canada and thus an extrapolation to sacred sites may
be ambitious.

First Nations cultural sites in Canada may be more effectively protected by virtue
of a property right under a modern treaty such as the Nisga’a Treaty. Indeed the preferred
solution is of course the return of ancestral lands to aboriginal ownership. The greatest
indigenous success is the creation of Nunavut, a self-governing Inuit territory. With such a
land base and self-government then religious site protection becomes an exclusively

internal matter.”"® Expecting more large-scale conveyances may be optimistic.
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10.3.7 Summary

The lack of a comprehensive system of Indian treaties over much of the Canadian
landmass leaves the potential for un-extinguished aboriginal title and other aboriginal rights
of access to sacred sites. Since the passage of section 35 such rights cannot be casually
disregarded, certainly not at the interlocutory stage. Thus the government’s historical
disregard of Indian rights may prove advantageous in the modern era.

Environmental and heritage legislation, as in the United States, hold out little concrete
hope to protect sacred sites as sacred and provide merely a hollow process of consultation.
A more proactive approach to the pleading of section 2(a) freedom of religion rights would
be beneficial, if for no other purpose than clarifying to the dominant society what is at
stake for indigenous peoples. The negotiation of large real estate agreements with
corresponding rights of self-government provides a better if not entirely practical solution.

An ideal solution would be a judicially-recognised aboriginal right of undisturbed
access to a// sacred sites. The judiciary may however baulk at the implications of such a
step, considering that such a right would enjoy constitutional status by virtue of section 35.
This would obviate the costly and time-consuming establishment of access by litigation on
a case by case basis. However, such an aboriginal right would be susceptible to the claims
that access to certain sites had been extinguished prior to 1982.

A more democratically acceptable option for non-Indians would be a sacred site
statute with similar provisions to the suggested U.S. version above. Unlike the United
States there would appear to be no establishment concerns for privileging Indian religion
quite apart from the fact that there is already a constitutional mandate under s91(24) to
treat Indians as a discrete object of legislation. This is because Canadian jurisprudence on
establishment, via its section 2(a) free exercise provision, requires coercion, peer pressure
and an obligation to make a statement about religion, none of which would be triggered.””

Alternatively treaties could be negotiated providing access to sacred sites. Such
treaties would enjoy constitutional status due to section 35 (3), which clarified that the
treaty rights entrenched by section 35(1) “includes rights that now exist by way of land
claims agreements or may be so acquired.” They would also obviate any concern of pre-

1982 extinguishment as they would, in effect, be new rights.

219 Eisgruber, C. and Zeisberg, M (20006) gp.cit., p261
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10.4 Conclusion

Sacred sites are vulnerable on both sides of the 49" parallel. U.S. tribes rely on a
combination of the AIRFA 1978; Executive Order 13007 and executive agency
accommodation; First Amendment free exercise rights; and incidental protection by
environmental and heritage legislation.

In Canada the situation is somewhat different as the concept of aboriginal rights is
a relatively recent phenomenon. Yet paradoxically this means that one such right,
aboriginal title, remains an important if inchoate concept as much of the Canadian land
mass has not been subject to treaty extinguishment. Although heritage and environmental
legislation, a recently articulated free exercise right, and duties to consult all have a role, it is
the novelty of the claim for aboriginal title that forces the government to the table. Its use
to potentially paralyse the forestry and other industries may ensure that projects are
designed around sacred sites not through them.

In the absence of a large scale conveyance of North America to the aborigines, one
solution would be judicially recognised rights, in each jurisdiction, to sacred site access
similar to the U.S. water and fishing rights. A judicially-recognised generic right of access to
all sacred sites without case by case recognition would be better still; such a right in Canada
would enjoy constitutional protection by virtue of section 35. An effective lobby of the
legislature resulting in a sacred site statute would perhaps be more realistic and palatable
politically, rather than a judicially-imposed right. Negotiated treaties guaranteeing access
would be another option and would enjoy constitutional status in Canada by virtue of

section 35(3).
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CHAPTER ELEVEN

11 International Law and Indigenous Peoples

11.1 Introduction

Chapter One described how the inchoate discipline of International Law, or more
accurately the European Law of Nations, articulated the Doctrine of Discovery by which
the confiscation of the North American continent was given a veneer of legality and
legitimacy. For several centuries International Law was largely silent on the rights of
indigenous peoples, who were regarded as a solely domestic competency. Indeed, until the
decolonisation movement, which emerged following the two worlds wars of the Twentieth
Century, imperial rule remained largely unchecked by any supranational censure.

This campaign to secure self-determination, according to the United Nations
Charter' and subsequent human rights documents,” failed to encompass indigenous
enclaves within states. That would have amounted to secession and violated the territorial
integrity of the state. This received endorsement in the 1960 General Assembly Declaration
on the Granting of Independence to Colonial Countries and Pegples which rejected “any attempt
aimed at the partial or total destruction of the national unity and the territorial integrity of a
country.”  Any decolonisation of “peoples” referred to the entire population of a
geographically discrete entity, the parameters of which were transformed by u# possidetis
from administrative conveniences into inviolable borders.

In this context any specific indigenous rights were regarded as unnecessary, as the
regime of individual human rights sufficed.* Furthermore, the indigenous were merely

offered the emollient of equality and absorption into the colony. Indigenous peoples were

1 Articles 1(2) and 55 of UN Charter

2 For example article 1 of both the International Covenant on Civil and Political Rights 1966 and the International
Covenant on Economic, Social and Cultural Rights 1966 and General Assembly Resolution 1541 1960 from
http://www.un.otg [Accessed 20 June 2010]

3 UNGA "Resolution 1514: Declaration on the Granting of Independence to Colonial Countries and
Peoples" (14 December 1960).

4 Gibson, J. (2008). "The UDHR and the Group: Individual and Community Rights to Culture." Hamline
ournal of Public Law and Policy 30(1): 285-317, 298.
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regarded simply as disadvantaged minorities whose greatest aspiration was supposedly
affiliation and homogeneity with the majoritarian mainstream.

This last chapter will chart the evolution of International Law on indigenous
peoples from the ILO Conventions to the United Nations Declaration. In particular, how
the realisation slowly dawned that indigenous peoples actually wanted a tribal, communal,
and culturally sovereign existence somewhat removed from Western Liberalism. It must be
admitted however, that much of International Law on indigenous peoples has either a

limited global subscription, or exists as soft law with an ambiguous status.

11.2 The International Labour Organization Conventions 107 and 169

The International Labour Organization (ILO), founded in 1919, is the oldest of the
United Nations specialized agencies and its mandate includes establishing international
standards on work-related issues.” The ILO also assumed competence over wider social
justice issues and gradually began to concern itself with indigenous peoples, although not
without receiving criticism for exceeding its remit.’

ILO 107 (Convention Concerning the Protection and Integration of Indigenous and other Tribal
and Semi-Tribal Populations in Independent Countries, June 26, 1957) seemed to reflect the
contemporary view that indigenous peoples’ aspirations were assimilation into majoritarian
society. Its language was unfortunate in parts, referring as it did to “less advanced.” The
rights were heavily qualified, for example article 7(2) protected customs and institutions of
indigenous populations only where “these are not incompatible with the objectives of
integration programmes.”

By contrast, ILO 169 (Convention Concerning Indigenons and Tribal Peoples in Independent
Countries, June 27, 1989), was less assimilative and more empathetic. It recognised
indigenous peoples’ aspirations to preserve their own culture and traditions, develop their
own institutions and progress their own community development. Among the relevant
provisions was article 5, which stated that, ‘in applying the provisions of this Convention:
(a) the social, cultural, religious and spiritual values and practices of these peoples shall be
recognized and protected.” In addition, article 14 stated that, “measures shall be taken in

appropriate cases to safeguard the right of the peoples concerned to use lands not

5Leaflet No. 8: The ILO and Indigenous and Tribal Peoples from www.ohchr.org [accessed 29 October 2011]

¢ Korman, S. (2010). "Indigenous Ancestral Lands and Customary International Law." University of Hawaii
Law Review 32: 391-462, 444
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exclusively occupied by them, but to which they have traditionally had access for their
subsistence and traditional activities.””” The major limitation imposed by the ILO 169 was
that any “right to retain their own customs and institutions” must not be “incompatible
with fundamental rights defined by the national legal system and with internationally
recognised human rights.”

The ILO conventions 107 and 169 have only 18 and 20 parties respectively and in
neither case did the U.S. or Canada participate. Thus the limited subscription must cast
serious doubt over their status as establishing or evidencing customary law.” When viewed

alongside each other they do perhaps reflect a limited evolution in international thought

between 1957 and 1989.

11.3 The International Covenant on Civil and Political Rights (1966)"

This is the most widely-subscribed, complete and detailed articulation of human
rights within the United Nations system. Both Canada and the United States have ratified
the Covenant, but only Canada has ratified the Optional Protocol which permits individual
petition."

Article 27 expresses the principal international minority, although not specifically
indigenous right:12 “In those States in which ethnic, religious or linguistic minorities exist,
persons belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practise their own

religion, or to use their own lzmguage.”13 This seemed to affirm a limited communal

8 Article 8.2
9 Korman, S. (2010) gp.cit., p444.

10 The companion International Covenant on Economic, Social and Cultural Rights (1966) has not been ratified by the
United States. (Canada acceded on 19 May 1976) This will not be discussed due to space constraints and the
fact that there is no Optional Protocol permitting individual complaints. Furthermore, although article 15
obliges “state parties .. to recognise the right of everyone to take part in cultural life” the language overall is
heavily qualified as states are requited to undertake steps “to the maximum of their available resources, with a
view to achieving progressively the full realization of the rights recognized in the present Covenant by all
appropriate means, including particularly the adoption of legislative measures” (article 2)

11 Sucharitkul, S. (2002). "The Inter-Temporal Character of International and Comparative Law regarding the
Rights of the Indigenous Populations of the World." The American Journal of Comparative Law 50: 3-31, 30.

12 Kingsbury, B. (2001). "Reconciling Five Competing Conceptual Structures of Indigenous Peoples' Claims

in International and Comparative Law." New York University Journal of International Law and Politics 34:
189-250,204

13 International Covenant on Civil and Political Rights, 1966, (ICCPR).
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expression of rights."*

As to the meaning of article 27, case law has been limited, although in Ominayak v.
Canada” the Human Rights Committee held that historical failure to provide a reservation
for the Lubicon Lake Band, combined with the continuing threat of the oil and timber
industries, constituted a threat to their culture under section 27.' Similarly, in Lovelace v
Canada,”” the committee found an infringement of article 27 as well as articles 2 (1), 3, 23
(1) and (4) and 26 of the ICCPR by section 12 (1) (b) of the Indian Act and its exclusion of
Indian status to an Indian woman marrying a non-Indian man together with her children,
although this exclusion had been upheld by her own Indian band." This led to an
amendment of the Indian Act.

As for any domestic application, the US Senate inserted a non self-executing
clause which means it has no legal effect within the United States."” It has also not been
explicitly implemented in Canada, * yet the Canadian Supreme Court has stated that the
rights in the Charter of Rights and Freedoms should be at least as great as in similar
international human rights documents.”’ Furthermore, they are relevant in assessing

section 1 justifications of derogations from the Charter.

14 Charters, C. and Stavenhagen, R (2009). Making the Declaration Work : The United Nations Declaration
on the Rights of Indigenous Peoples. Copenhagen, INGIA ; [New Brunswick. p35

15> Ommniyak v. Canada, UN. GAOR, 45th Sess., Supp. No. 40, Annex 9, at 27, UN. Doc. A/45/40 (1990).
16 Kingsbury, B. (2001) p.cit., p207.

17 Lovelace v. Canada, Report of the Human Rights Committee, U.N. GAOR, 36th Sess., Supp. No. 40, Annex
18, at 166, U.N. Doc A/36/40 (1981).

18 Kingsbury, B. (2001) gp.cit., p207.

19 Gabrieldis, A. M. (2006). "Human Rights Begin at Home: A Policy Analysis of Litigating International
Human Rights in US State Courts." Buff. Hum. Rts. L. Rev. 12: 139-195, 147.

20 De Mestral, A. and Fox-Decent, E. (2008). "Rethinking the Relationship Between International and
Domestic Law." McGill 1] 53: 573-648, 624. See Ahnani v Canada (4.G) (2002), 58 O.R. (3d) 107

21 Harland, C. (2000). "The Status of the International Covenant on Civil and Political Rights ICCPR) in the
Domestic Law of State Parties: An Initial Global Survey through UN Human Rights Committee

Documents." Human Rights Quarterly 22: 187-260, 210.
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11.4 The Inter-American System of Human Rights

There are three sources of law in the Inter-American system. The American
Declaration of the Rights and Duties of Man and the Organization of American States Charter are
binding on all member states. The Awerican Convention on Human Rights is only binding on
those states that have ratified it. Neither the Convention nor the Declaration specifically

. . . 22
mentions mdlgenous peoples.

11.4.1 The Inter-American Commission

The Commission is an autonomous body of the Organization of American States and all
member states are subject to its jurisdiction. It investigates complaints of human rights
violations with regard to the American Declaration of the Rights and Duties of Man and the
American Convention on Human Rights. Neither the U.S. nor Canada is a party to the
Convention so any complaints must be framed under the Dedaration.” The Commission
may also investigate complaints of violations of jus cogens norms irrespective of any formal
inclusion in a document.”* The Commission also publishes reports on human rights
situations within selected countries, thus heightening the embarrassment factor and
exacting political forfeit.

If there has been no ratification of the Conmvention, that is the end of the matter.”® If
the Convention has been ratified and the state has formally accepted the Inter-American
Court’s jurisdiction then complaints still begin with the Commission but can subsequently
proceed to the Court for a binding judgement.”” There is no individual petition to the

Court, only the Commission can refer cases should the states be parties. For the U.S. and

22 Hetzel, K. (2002). "Reaching Regional Consensus: Examining United States Native American Property

Rights in Light of Recent International Developments." Tulane Journal of International and Comparative
Law 10: 307-331, 311.

2 Cline, C. (1990). "Pursuing Native American Rights in International Law Venues: A Jus Cogens Strategy
after Lyng v. Northwest Indian Cemetery Protective Association." Hastings Law Journal 42: 591-633, 615.

2 4bid p616
25 Al Attar, M et al (2008) gp.ciz., p324
26 Pasqualucci, J. (2009). "International Indigenous Land Rights: A Critique of the Jurisprudence of the Inter-

American Court of Human Rights in Light of the United Nations Declaration on the Rights of Indigenous
Peoples." Winconsin International Law Journal 27: 51-98, 52.

27 Thompson, T. (2009). "Getting Over the Hump: Establishing a Right to Environmental Protection for
Indigenous Peoples in the Inter-American Human Rights System." Journal of Transnational Law and Policy
19: 179-209, 194
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Canada the Commission is the sole competent body™ and this prevents difficulty in
enforcement. For example in the Dann case the Commission, although holding that the
U.S. extinguishment of Western Shoshone land title had not complied with international
human rights norms as the treaty had only been executed by one of their constituent bands,
could not proceed the case any further. U.S. arguments that the gradual encroachment of
settlers had extinguished title to their ancestral lands were rejected.” The Commission
emphasised the importance of land which provided the “geographic space necessary for the

cultural and social reproduction of the group.””

11.4.2 The Proposed American Declaration on the Rights of Indigenous Peoples

Negotiations have been ongoing since 1998. The participation of Indigenous
Peoples was initially discouraged by some states but since 2003, in a similar way to the UN
Declaration, they have played an integral role.”’ Many of the provisions are similar to the UN
Declaration, such as rights to a spiritual relationship with traditional lands, (Article XXIV)
access to sacred sites (Article XV) and the right to “full enjoyment of all human rights and
fundamental freedoms” (Article TV).”

The proposed Awmerican Declaration may already be influential. For example, in Carrie
and Mary Dann v. The United States the Commission applied principles from the Draft
Declaration.”® Furthermore, Canada is a prominent OAS member and, irrespective of the
present status of the Draft Declaration, would be susceptible to the politics of “naming,

blaming and shaming.”34

2 ibid p191.

2 Anaya, S. and Williams, R.Jr (2001). "The Protection of Indigenous Peoples' Rights over Lands and Natural
Resources under the Inter-American Human Rights System." Harvard Human Rights Journal 14: 33-86, 40.

30 Dann v. United States, Case 11.140, Intet-Am. C.H.R., Report No. 75/02, 0EA/Ser. L.N/IL.117, doc. 1 rev. 1
€128 (2003).

31 Overview of United Nations’ Structure with Particular Regard to Indigenous Peoples from
Indian Law Resource Center website http://www.indianlaw.org/en/node/412 [accessed 20

December 2010]

32 Please see Comparative table of the OAS Draft Declaration and UN Declaration on the Rights of
Indigenous peoples (October 24, 2007) at the Indian Law Resource Center website zbid

33 Al Attar, M et al “Indigenous Cultural Heritage Rights in International Human Rights Law” in Bell, C. E.
and Paterson, R. K (2008) op.cit.. p325

3 ibid p326
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11.5 The International Convention on the Elimination of Racial

Discrimination 1965
Both Canada and the United States have ratified the Convention but neither has made

a declaration under Article 14 authorising individual complaints to the Committee on the
Elimination of Racial Discrimination (CERD). Yet circuitous monitoring is possible under the
Early Warning and Urgent Action Procedure.” This is the procedure by which the CERD
heard the Dann case.” In a judgement rendered by the Committee in March 2006°" the
United States was directed to stop the violation of Shoshone land rights under article 5.”
The decision found that the attempt to deny the right of the Shoshone “to use and occupy
their lands and their natural resources in accordance with their traditional land tenure
patterns™ was discriminatory and also condemned any action “disregarding the spiritual
and cultural significance they give to their ancestral lands.”* This was the first
determination by a UN committee on US Indian law and policy." The US has ignored the
ruling.”

The CERD had previously criticised the unilateral abrogation of Indian treaties by
the US government as a violation of the equal protection rights in article 5(c) of the

Convention.” Similarly, the failure to protect sacred sites and traditional religious practice

violated article 5(d)(vii) and (€)(vi) of the Convention.** Moreover, the CERD has expressed

. McCauley, M. T. (2009). "Empowering Change: Building the Case for International Indigenous Land
Rights in the United States." Ariz. St. 1.] 41: 1167-1204, 1182

36 McCauley, M. T. (2009) gp.cit., p1191.

3 Decision 1(68) (United States of  America), CERD, 68t Sess., from
http://www.unhcht.ch/tbs/doc.nsf/898586b1dc7b4043c1256a450044£331 /25eeac288211beec9c1257181002a
3cfb/$FILE/G0641251.pdf [accessed 5 November 2010]

% Evans, M. (2005) ibid p95.

¥ Decision 1(68) supra n172 para 6

40 ibid para 8

4 McDonald, B. (2009). "How a Nineteenth Century Indian Treaty Stopped a Twenty-First Century
Megabomb." Nev. 1] 9: 749-774, 759.

4 McCauley, M. T. (2009) gp.cit., p1200

$CERD 2001 Concluding Observations at para. 400; CERD General Recommendation 23 at para. 4(d). From
EXECUTIVE SUMMARY OF THE REPORT OF THE WORKING GROUP ON INDIGENOUS PEOPLES

P9 http:/ /ilrc.xinsys.net/es/node/77

4 “The right to freedom of thought, conscience and religion” and “The right to equal participation in cultural
activities” respectively
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shock that the US relies on Johnson v M’Intosh” and the Doctrine of Discovery as the
foundations of its Indian law.*

The CERD has also criticised Canada for the requirement that aboriginal claimants
must relinquish aboriginal rights and natural resources in settlement of land claims and the
disproportionate costs to aboriginal litigants.””  Of course recommendations, general

comments and observations on treaties by UN supervisory bodies are not legally binding.*

11.6 United Nations Declaration on the Rights of Indigenous Peoples

(2007)

Eide and Daes of the working group for the Declaration on the Rights of Indigenous

Pegples (2007) pointed out three differences between the aspirations of minorities and
indigenous peoples. Firstly, minorities usually seek “institutional integration,” whereas
indigenous peoples prefer “institutional separateness.” Secondly, minorities seek to
exercise individual rights, whereas indigenous peoples’ rights tend to be collective. Thirdly,
indigenous peoples seek “self-government, whereas minorities seek non-discrimination.”"
The international law documents detailed above were an expression of what
traditional western liberalism believed was the universal aspiration of all minorities. By
contrast, the Declaration, being the product of consultation with the indigenous peoples
themselves, revealed their desire for a more discrete, communal and culturally sovereign
status. Indeed, such was the indigenous input that during the protracted gestation period of
25 years an informal procedure evolved that required any substantive change to the text to

have broad indigenous acceptance.50 Thus the Declaration has made indigenous peoples

subjects rather than objects of International Law.”'

4 Please see Chapter One
46 Fishel, J. A. (2007) gp.cit.,, 77

47 Press Release, March 8, 2007 ““The UN Committee on the Elimination of Racial Discrimination calls upon
Canada to immediately endorse the United Nations Declaration on the Rights of Indigenous Peoples” from

http://www.treatycouncil.org/PDF/CR%20Press Release CERD 3%208%2007.pdf [accessed 20 January
2011]

4 Ward, T. (2011). "The Right to Free, Prior, and Informed Consent: Indigenous Peoples' Participation
Rights within International Law." Northwestern University Journal of International Human Rights 10: 54-72,
57.

4 Kymlicka, W. (2008). "The Internationalization of Minority Rights." International Journal of Constitutional
Law 6: 1-21,4

50 Charters, C. and Stavenhagen, R. (2009) gp.cit., p79

5t ibid p265
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The Declaration is the most comprehensive statement on the rights of indigenous
peoples yet produced, although as a mere General Assembly Resolution its legal effect is
uncertain. It was adopted on 13 September 2007 with 143 in favour, 4 against (Australia,
Canada, the United States and New Zealand) and 11 abstentions.” Subsequently, Australia
and New Zealand, in April 2009 and April 2010 respectively, retracted their opposition and
endorsed the Declaration.” The Canadian Government eventually endorsed the Declaration,
on November 12" 2010.>* President Obama also signalled U.S. support for the Declaration
on 16" December 2010, although the accompanying exhaustive explanation described it as
“not legally binding or a statement of current international law” but as expressing

. . 55
“aspirations.”

11.6.1 Provisions

Quite rightly there is no definition of “indigenous peoples” in the Declaration
which is consistent with the trend of self-identification.® Among the relevant provisions,
Article 25 states, “Indigenous peoples have the right to maintain and strengthen their
distinctive spiritual relationship with their traditionally owned or otherwise occupied and
used lands, territories, waters and coastal seas and other resources and to uphold their
responsibilities to future generations in this regard.”57 There have been several
endorsements of this article (or its draft predecessor) in the Inter-American system. In
Saramatka Peoples v. Suriname it was held that indigenous peoples had a right to maintain their
“spiritual relationship with the territory they have traditionally used and occupied.””

Similatly, in Plan de Sanchez Massacre v. Guatemala indigenous peoples the court held the view

52 Errico, S. (2007). "The UN Declaration on the Rights of Indigenous Peoples is Adopted: An Overview."
Human Rights Law Review 7(4): 756-759, 757.

3 Organick, A. (2009). "Listening to Indigenous Voices: What the UN Declaration on the Rights of

Indigenous Peoples Means for US Tribes." U.C. Davis Journal of International Law and Policy 16: 171-212,
175.

54 http://www.ainc-inac.gc.ca/ap/ia/dcl/stmt-eng.asp [accessed 20 March 2011]

% Announcement of U.S. Suppott for the United Nations Declaration on the Rights of Indigenous Peoples

from http://www.state.gov/documents/organization/153223.pdf [accessed 20 March 2011]

56 Barelli, M. (2009). "The Role of Soft Law in the International Legal System: The Case of the United
Nations Declaration on the Rights of Indigenous Peoples." International and Comparative Law Quarterly
58(04): 957-983,961.

57.61/295 from http://daccessdds.un.otg/doc/UNDOC/GEN/N06/512/07/PDF/N0651207
[accessed 20 June 2010]

58 Saramatka Pegple v. Suriname, 2007 Inter-Am. Ct. H.R. (ser. C) No. 172, 9 95 (Nov. 28, 2007).
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that “harmony with the environment is expressed by their spiritual relationship with the
land.””

Other significant provisions include the first explicit recognition of the “right to the
full enjoyment, as a collective ....of all human rights and fundamental freedoms,”(Article
T)and the protection of sacred sites and ceremonies by Article 12: “Indigenous peoples
have the right to manifest, practise, develop and teach their spiritual and religious
traditions, customs and ceremonies; the right to maintain, protect, and have access in
privacy to their religious and cultural sites,” and the right to the “use and control of their
ceremonial objects.”

Importantly, Article 19 requires governments to obtain the “free, prior and
informed consent before adopting and implementing legislative or administrative measures
that may affect them.” Article 46 (1) seems to circumscribe the self-determination right of
article 3 by qualifying all the preceding rights as not to be “construed or authorizing or
encouraging any action which would dismember or impair, totally or in part, the territorial
integrity or political unity of sovereign and independent states.” Indeed, the self-
determination right in the Declaration is linked to the “exercise of autonomy or self-
government in matters relating to internal and local affairs” (Article 4) implying purely
internal self-determination, which is the minimum that indigenous peoples have repeatedly
demanded.” Tt must also be remembered that self-determination is a process and its
manifestation may not necessarily reach the endpoint of statehood but perhaps a looser
cultural aggregate or similar endpoint.” Indian threats to secede are in fact rare, the only
specific example being the James Bay Cree Indians who threatened to secede from Quebec
if Quebec had seceded from Canada.” Self-determination may also mean merely the
collective rights to make decisions on the preservation of religion and language rights.”

Attempts by some countries to exclusively domesticate indigenous rights were

resisted, although Article 46 (2) states that “the exercise of the rights set forth in the

59 Plan de Sanchez Massacre v. Guatemala, 2004 Inter-Am. Ct. HR. (ser. C) No. 116, § 85 (Nov. 19, 2004). Also
see Mayagna (Sumo) Awas Tingni Cmty. v. Nicaragna, 2001 Inter-Am. Ct. HR. (ser. C) No. 79, § 149 (Aug. 31,
2001).

60 7bid p364

61 Charters, C. and Stavenhagen, R. (2009) gp.cit., p189

02 Wiessner, S. (2008). "Indigenous Sovereignty: A Reassessment in Light of the UN Declaration on the
Rights of Indigenous People." Vand. |. Transnat'l L. 41: 1141-1176, 1160

0 Kingsbury, B. (2001) gp.cit., p231
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Declaration shall be subject only to such limitations as are determined by law, and in

accordance with international human rights obligations.”(’4

11.6.2 Influence of the Declaration

Of course there is no international dispute mechanism for the Declaration, but article 42
stipulates that, “The United Nations, its bodies, including the Permanent Forum on
Indigenous Issues, (PFII) and specialized agencies, including at the country level, and States
shall promote respect for and full application of the provisions of this Declaration and
follow up the effectiveness of this Declaration.” The PFII advises the ECOSOC on
indigenous issues and half of its 16 members are indigenous.”

Monitoring would also include the Expert Mechanism on the Rights of Indigenous Peoples
(EMRIP) and the Special Rapporteur on the Situation of Human Rights and Fundamental
Freedoms of Indigenous People. The PFII has indicated that it will use the Declaration as
its legal framework and both the Special Rapporteur and EMRIP have stated the
Declaration to be their normative framework.”” The Special Rapporteur on Indigenous
Peoples produces periodic reports which combine promotion of the Decdaration and
individual state recommendations. Although advisory and non-mandatory, the political
costs of ignoring such a report may be considerable.”’

Ultimately, much of the influence of the Declaration will depend on its perceived
legitimacy. This depends on “the justice inherent in its content, and the extent to which
international actors, be they individuals, civil society, trans-national corporations, states,
indigenous peoples and so on, engage with it.”*

Fundamental fairness of content was evidenced by the involvement of indigenous
peoples at all stages. Indeed, as mentioned above, during the myriad revisions, many states
refused to countenance any change to the agreed text without the specific endorsement of

indigenous peoples.(’gConceptual coherence was more elusive due to the differing situations

64 Charters, C. and Stavenhagen, R. (2009) gp.cit., p81

% Firestone, J., Lilley, J.et al. (2004). "Cultural Diversity, Human Rights, and the Emergence of Indigenous
Peoples in International and Comparative Environmental Law." Am. U. Int'l L. Rev. 20: 219-292, 258.

% Charters, C. and Stavenhagen, R. (2009) gp.cit., p305
67 ibid p331
08 ibid p280

% ibid p286



215

of indigenous peoples, although there is enough flexibility in the document to adapt to
parochial variations with minorities’ rights, individual and collective rights and sui generic
rights.”"” Ultimate determinacy was perhaps neither achievable nor desirable as this would
freeze the rights and discourage any interpretational evolution.”

Legitimacy by engagement will depend on a relentless promotion, quotation and
reiteration. Indigenous peoples can facilitate this by framing claims in terms of the
Declaration which will oblige states to at least engage with it.”” Charters argues that, under
the [Zenna Convention on the Law of Treaties (1969), the Declaration is also relevant to the
interpretation of other human rights law and the ILO conventions.”

In essence, the perceived legitimacy of the Declaration can encourage adherence to a
formally non-binding document even when this is politically inconvenient. A momentum
can build almost obliging a state’s compliance should political costs and international
opprobrium be the alternative. Moreover, the overwhelming vote in favour perhaps already
suggests a moral and political obligation to comply. A similarly overwhelming vote was
observed for the Universal Declaration on Human Rights which may itself have evolved into
Customary International Law.™

Bartolome Clavero gives reasons why the Declaration may already be legally binding.
First, the language of article 42 “uses the strong expression of full application”, as distinct
from other similar human rights instruments.” Second, the Declaration “is the first
Declaration that describes its own binding character without a foundation either in a
Convention or a Treaty, or, for that matter, in a relevant Committee” and thus with no
need for consummation by ratification. Lastly, the Declaration had significant input from
indigenous peoples themselves.” As Bartelli remarks, the constant use of the term “shall”

illustrates the intentions of the drafters.”

70 ibid p289
7t ibid 291
72 ibid 294

3 ibid p294. Article 31 (3) (c) Treaties should be interpreted in the light of “any relevant rules of International
Law applicable in the relations between the parties.”

74 ibid p356
5 Charters, C. and Stavenhagen, R. (2009) gp.cit., p317

76 Barelli, M. (2009) gp.cit., 972
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Nevertheless, this does not negate the clear difference in International Law
between a declaration and a convention or treaty even though, often in the field of
human rights, the distinction between the binding nature of hard and soft law has often
been more theoretical than practical.” As for any claim that the Declaration represents

Customary International Law, that is indeed controversial.

11.6.3 The Declaration as Customary International Law

Customary International Law is an exception to the doctrine that only parties to a treaty are
bound by it. It is not a universally accepted phenomenon: United States Supreme Court
Justice Scalia has described it as a “20th-century invention of internationalist law professors
and human rights advocates.”” Nevertheless, the Declaration is binding in the United States
to the extent that it codifies exis#ng Customary International Law, which, in the recent case
of Sosa v Alavarez-Machain, was described by the Supreme Court as federal common law,
enforceable in US courts.” The Supreme Court has also used international and foreign
human rights law as an aid in interpreting the Constitution, for example in Roper v Simmons,
in which the Eighth Amendment was held to prohibit the execution of juveniles.”
International Law, in the domestic setting, remains ultimately however “subject to the
Constitution™" and merely provides at best an indirect effect by virtue of the doctrine of
consistent interpretation,82 or alternatively as a persuasive element.*’

In Canada, the Doctrine of Adoption holds that Customary International Law, in the

absence of express legislative derogation, is part of Canadian law without enactment.*

77 FN21 FROM 7bid  Dinah Shelton. "Commentary and Conclusions," in Shelton, Dinah (ed) (2004).
Commitment and Compliance: The Role of Non-Binding Norms in the International Legal System (Oxford: Oxford
University Press), 449, 458 (noting that, in actual practice, "it becomes difficult to separate the impact of the
non-binding instruments from the treaty obligations").

8 Sosa v. Alvarez-Machain, 542 U.S. 692, 750 (2004)

7 Paulus, A “The Emergence of the International Community” in Nijman, J. E. and A. Nollkaemper (2007).
New Perspectives on the Divide between National and International Law. Oxford, Oxford University Press
pp240-241.

80 7bid p236

81 Boos v Barry (1988) 121 ILR

82 Paulus, A supra p238

83 HLRA (2003). "International Law as an Intetpretative Force in Federal Indian Law." Hatv. L. Rev. 116:
1751-1773, 1764.

8 R.p. Hape, [2007] 2 S.C.R. 292.
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Furthermore, international human rights norms are regarded as “persuasive and relevant”
when interpreting the Canadian Charter of Rights and Freedoms.”

To establish Customary International Law there must firstly be state practice that is
relatively uniform and by a substantial number of states; and secondly gpinio juris or a belief

86

that such practice is required by law.” The Chronological Paradox questions the

requirement that there already be “evidence of a belief that this practice is rendered
obligatory by the existence of a rule of law requiring it.”*’

The extent of state practice necessary is difficult to define, but the behaviour of
specially affected states, such as Canada and the United States would be especially
pertinent. Yet the danger in accepting state practice as establishing a constellation of
indigenous rights would be to ignore the differing nature and variety of such rights. For
example indigenous property rights exist as a myriad of different domestic schemes and
doctrines worldwide which lack the uniformity required to evidence state practice.” Opinio
Juris is similarly difficult to prove but may be evidenced by government statements or votes
in favour of UN Assembly resolutions yet problematically involves a subjective element
which thus imports a psychological analysis.”

The status of other General Assembly Resolutions was addressed by the
International Law Association in 2000 and it was concluded that as a general rule “they do
not zpso facto create new rules of customary law” but can “constitute evidence of the
existence.... contribute to the formation of ...or help to crystallize emerging customary

laW 9591

Very exceptionally “resolutions accepted unanimously or almost unanimously and
which evince a clear intention on the part of their supporters to lay down a rule of
international law, are capable.....of creating general customary law by the mere fact of their

adoption.”” Absent unanimity, then all affected states should consent and any dissenter

85 Staight Communications v Davidson, [1989] 1 S.C.R. 1038

86 Aust, A. (2005). Handbook of International L.aw. Cambridge, Cambridge University Press, p7.
87 North Sea Continental Shelf Cases (FR.G./Den.; FR.G./Neth.), 1969 1.CJ. 3, 44 (Feb. 20)

88 Korman, S. (2010) op.ciz., p441

89 jbid p403.

%Committee on the Formation of Customary (General) International Law from http://www.ila-
hq.otg/en/committees/index.cfm/cid/30 [accessed 20 November 2011]

9Nibid section 28, Such evidence of gpinio juris for declarations was endorsed in the Nicaragua Case: Military and
Paramilitary Activities in and against Nicaragna (Nicaragua v United States ) Metits, [1986] 1.C.J. Rep. 14.

92 7bid section 32
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enjoys the benefit of the persistent objector exemption.”

Canada and the United States, with their large indigenous populations, have
consistently maintained that the Dedlaration is non-binding.”* Yet, it could also be argued
that by participating in the negotiations for many years these states may have at least
accepted the framework of the Declaration’s indigenous rights if not the exact parameters.”
Indeed, as Korman argues, Canada and the United States objected initially more on the
grounds of the vagueness of language rather than the overall message.”

Although elements of the Declaration are reflective of existing international law such
as the prohibitions against racial discrimination”” and genocide™ and the right to self-
determination” the Declaration as a whole does not yet represent customary international

100

law.™™ The International Law Association was itself unsure whether the Declaration as a

whole had as yet “crystallised into customary law.”""" Perhaps the balanced view is that it is

contributing to the formation of such law.'"

93 ibid section 32

% ibid p450

% Wiessnet, S. (2008) gp.cit., p1165.

% Korman, S. (2010) gp.cit., p454

o7 Articles 1, 2, 8(2)(e), 9, 14, 15(2), 16(1), 17(3), 21(1), 24(1), 29(1), 46(2) and 46(3).
% Article 7

9 Articles 3 and 4

100 Joffe, P. (2010). "UN Declaration on the Rights of Indigenous Peoples." National Journal of
Constitutional Law 26(2): 121-228, 207.

101 Korman, S. (2010) gp.cit., p460
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11.7 Conclusion

Although the ILO conventions have a limited subscription and other International
Law instruments have concentrated on discrimination against minorities, an evolution can
be seen from a promise of individual equality to a recognition of communal difference. The
United Nations Declaration on the Rights of Indigenous Pegples is the culmination of this process,
yet only elements of it can be regarded as expressing Customary International Law.

Ultimately, the North American governments determine the level of engagement
with International Law to serve their own ends. The Doctrine of Discovery was embraced
as an instrument of colonisation and subordination and moreover remains part of the
Indian law canon. By contrast, the United Nations Declaration and 11.O Conventions, with
their messages of decolonisation and empowerment, are either rejected or deprecated.
Indians remain, as ever, powetless objects of such caprice.

This does not mean such International Law is completely redundant. For example
states’ periodic reports to human rights bodies should be scrutinised for inconsistency and
anomaly, with the greater use of shadow reports being produced by indigenous lobbyists.

Ultimately, in the domestic context, it may be better tactically to argue that any
relevant soft law and putative Customary International Law are merely persuasive and an
aid to interpretation. This is because a forlorn claim of a legally binding status may
concentrate judicial minds on refuting such a bold assertion, rather than on engaging with

the substantive human right in question.103

103 Gabrieldis, A. M. (2006) op.cit., p157.
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CONCLUSION

“The Indian plays much the same role in our American society that the Jews played in Germany.
Like the miner’s canary, the Indian marks the shift from fresh air to poison gas in our political
atmosphere; and onr treatment of Indians even more than our treatment of other minorities, reflects
the rise and fall in our democratic faith.”

The Doctrine of Discovery had its origins in the late middle ages and was a
manifestation of the European Law of Nations, which, at the time, consisted merely of
Christian tenets disguised as temporal law. The Doctrine was derived from the
pronouncements of Popes and Christian Kings and reinforced by biblical authority that
seemed to consign anyone who refused to subdue the earth to a rather precarious
sovereignty and land rights. Despite these medieval origins it continues to resonate as it
remains the foundation for much of the legal relationship between the Colonials and the
Indigenes. Some Christians have the good grace to remain embarrassed by this, for
example the Episcopal Church in the United States passed a resolution in 2009 at its 76"
General Convention, repudiating and disavowing the Doctrine of Christian Discovery.”
The Catholic Church remains intransigent, despite requests by indigenous peoples at the
Parliament of the World’s Religions in 2003 to revoke the Inter Caetera of 14937 and in
2009 to disavow the Doctrine of Discovery." Yet it is the North American governments,
more than the churches, which need to renounce this Doctrine that continues to dominate
Indian law. As Newcomb has remarked, “Indian nations have been denied their most basic
rights ... simply because, at the time of Christendom's arrival in the Americas, they did not
believe in the God of the Bible, and did not believe that Jesus Christ was the true

s 5
Messiah.”

I Cohen, F. S. (1953). "The Erosion of Indian Rights, 1950-1953: A Case Study in Bureaucracy." The Yale
Law Journal 62: 348-390, 390.

2“An Indigenous Peoples’ Statement to the World” from
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[accessed 30 December 2011]
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Discovery was originally intended to merely confer pre-emption rights between
European nations in a vacant New World. When confronted with the inconvenience of an
existing population, it evolved to sweep away the legal rights of non-Christians and
undermine their land title, with derisory compensation and the hollow consolation of the
bible offered in exchange. In the words of Indian scholar Vine Deloria, “First you had the
Book and we had the Land. Now we have the Book and you have the Land.”

Although the United States, with the Marshall Trilogy in the early Nineteenth
Century, subsequently articulated a common law model of internal tribal sovereignty, to
temper the absolute nature of the Doctrine, Indians, being infidels, were only permitted
to exercise a de facto internal sovereignty that remained subject to an overarching and de
Jure Christian sovereignty. However, any intrusions into tribal sovereignty had to be at
least justified on some doctrine, however tenuous, such as the Plenary Power or Trust
Relationship. By contrast, in Canada any common law recognition of tribal sovereignty
had to wait until the Calder case in the 1970s. Moreover, the S? Catherine’s Milling case in
1899 had rejected any form of land tenure in favour of a mere usufruct, or right to roam.
This also highlights the fact that Indian Law in the United States has been developed over
200 years, whereas in Canada the concept of aboriginal rights has only gained traction
within the last 40 years. Yet Canada, by virtue of section 35 of the Constitution Act 1982,
constitutionalised her aboriginal rights, which are therefore less well defined, but better
protected. It is submitted that, just as Canada can learn from her neighbour’s prolonged
jurisprudence, the United States could follow Canada’s example and pursue the
constitutional entrenchment of her aboriginals’ rights.

In the Eighteenth Century and early Nineteenth Century, during the power
struggle between the United States, France and Great Britain, Indians often held the
balance of power, at least at a local level. Thus in the eatly years of the Great Republic,
when there was still a vestigial threat to her territorial integrity, the United States pursued
a bilateral and conciliatory treaty-based policy with the Indians and realism dictated that
the Doctrine of Discovery’s mandate lay dormant. When peace broke out between the
European states, any accommodation of the Indian interests was regarded as no longer
necessary and so the relationship became more coercive and unilateral, with the
overarching sovereignty of the Doctrine manifesting itself in incremental legislative
intrusions into tribal sovereignty. Similarly, in Canada, before the existence of a critical

mass of Buropean settlers, the attitude towards the Indians was accommodating and

¢ Delotia, V (1969) gp.cit., p101
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deferential. This changed during the middle of the Nineteenth Century, when the
comprehensive Indian Act regime casually swept away any internal tribal sovereignty and
assumed, without any serious debate or justification, complete competence over all
aspects of Indian life both tribally and individually.

Towards the end of the Nineteenth Century, with the Indians rendered largely
quiescent and confined to reservations, the U.S. government sought to assimilate them,
using the churches as the instruments of government policy. This seemed a direct
contradiction of the claim to have perfected the division between church and state as,
although Christianity had provided the rationale for the Doctrine of Discovery and served
to justify the legal relationship with the Indians, the United States had purported to order
their own affairs to reflect enlightenment attitudes and create a secular polity, by means of
the Establishment Clause. The Peace Programme, which involved the employment of
missionaries from only selected denominations as Indian agents, was a flagrant violation of
this Establishment Clause. Children were also targeted in an attempt to eradicate the
vertical transmission of culture. The vehicle chosen was the denominational contract
school, which, had it stuck to a secular education but with a sectarian vehicle, could have
survived such an establishment challenge. Yet the relentless proselytisation and suppression
of Indian religion was surely a breach of both clauses of the First Amendment. It therefore
appeared that any establishment tensions were only triggered when one mainstream
Christian church was given preference over another, not seemingly when one church was
favoured over no church. Similarly, any freedom of religion in Nineteenth Century United
States extended to a free choice between mainstream variants of Christianity, anything else
seemed beyond comprehension. As the Supreme Court remarked, without apparent irony,
as recently as 1989, "[t]his Nation is heir to a history and tradition of religious diversity that
dates from the settlement of the North American Continent."’

In contrast to the United States, Canadian missionaries did not enjoy much of an
executive role and were not employed as Indian agents. However, in the case of
denominational residential schools, there was significant church-state collaboration. Yet
such collaboration provoked little suspicion in a country without an Establishment
Clause. Indeed the right to denominational education was thought worthy of

constitutionalisation in 1867 and thus its application to Indian children raised no

7 County of Allegheny v. ACLU, 492 U.S. 573, 589 (1989)
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difficulty. However, treaty provisions, stipulating as they did a reserve-based education,
were undoubtedly breached. The most generous assessment of the death toll in Canadian
residential schools (and also U.S. schools) would suggest criminal neglect, yet conceivably
they operated as systematic extermination programmes.”

Despite these evangelical efforts Indians remained largely unconvinced of the
advantages of Christianity and so the governments initiated a comprehensive suppression
of their religious practices. Having crushed them physically the government sought to
crush them spiritually. The U.S. Courts of Indian Offenses, as mentioned above, were
flagrant breaches of the constitutional guarantees of Free Exercise, Due Process, Formal
Accusation and Witnesses, Jury Trial and Bail. This is in addition to the glaring
infringements of tribal sovereignty by these dubious fora.

Canadian suppression of Indian religious practices was just as vigorous yet could
proceed without a constitutional right to freedom of religion, or indeed other substantive
constitutional fundamental rights, as nominal obstacles. Moreover, the rejection of the
Doctrine of Discovery’s emollient of internal tribal sovereignty meant that Canadian
Indians were vulnerable to any legislative intrusion. Furthermore, the specific mandate
given to the federal government over “Indians and land reserved for Indians” under s91
(24) of the Constitution Act ensured there was no infringement of federalism.

As well as the spiritual destruction there were differing levels of physical
destruction. In 1877 Prime Minister Alexander Mackenzie described the Canadian policy to

Indians as “humane just and Christian.””’

He contrasted the “deplorable war waged
between the Indian tribes of the United States territories and the government of that
country” with the fact that “no difficulty had arisen with the Canadian tribes living in the
immediate vicinity of the scene of hostilities.”"” Such an assessment is “general and
impressionistic.”'" Although more United States Indians than Canadian Indians were shot

during the Nineteenth Century this was probably due to geography and the relative lack of

an acquisitive frontier European population rather than a policy of benevolence. "

8 Please see Appendix B for further discussion.
9 St. Germain, J. (2001).gp.cit.,.pxvii

10 Zbid
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The direct suppression of Indian religions became less prevalent in the Twentieth
Century but instead the governments endorsed an acquisitive attitude to cultural artefacts.
The resultant alienation of sacred objects seriously impacts the contemporary practice of
Indian religious rites and therefore amounts to another infringement of the freedom of
religion. Thus there has been an escalating campaign for the repatriation of such material
which has resulted in the laudable, if flawed, U.S Native Amserican Graves Protection and
Repatriation Act NAGPRA) of 1990. Yet this fails to secure the return of sacred objects
held by non-federal entities and thus more comprehensive legislation mandating the
return of all sacred objects, with market value compensation, is required.

In Canada, although the plunder of sacred objects was not as systematic or
widespread, there has also been less of an attempt to correct past abuses. The continued
alienation of such objects also infringes the recently introduced right of free exercise of
religion provided by section 2 of the Canadian Charter of Rights and Freedoms of 1982.
Although some progress has been made there is a need for national repatriation legislation,
similar to the United States NAGPRA, to bolster the provincial laws of varying compulsion
and the collection of hortatory repatriation po/icies. Better still would be the recognition of
an aboriginal right to all sacred objects, entrenched by virtue of section 35, which would
also bind private parties.

U.S. initiatives for the repatriation of sacred objects are commendable attempts to
decolonise Indian culture and religion but have come with minimal governmental forfeit.
The treatment of Indian sacred sites confirms that there is a limit to governmental largesse
when powerful commercial stakeholders have diametrically opposed interests. Tourists,
mining companies, logging interests and transport infrastructure projects often trump any
free exercise rights. Any executive accommodation of Indian sacred site worship provokes
cries of government establishment of religion and a violation of the Establishment Clause
of the First Amendment, yet surely such concerns should be inversely proportional to the
size of the denomination. In the final analysis, it would seem that any extension of First
Amendment protection to the country’s first inhabitants must be, above all, affordable. A
sacred site statute, conferring exclusive rights of access, would perhaps be an attainable
objective, provided that there was reasonable geographical and temporal circumscription.
The comprehensive treaties of land cession in the United States, carried out during the
Nineteenth Century, although coercive and usually representing a fraction of fair value,

mean that any claim of lingering aboriginal title to their sacred sites is largely futile.
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The situation in Canada differs as, due to the relative lack of land treaties, there
remain putative Indian property rights that may be a more effective encumbrance on the
commercial despoliation of such sites, binding as they are on governments and private
parties. Therefore, paradoxically the lack of any historical recognition of aboriginal rights
and title in Canada and their subsequent treaty extinguishment can prove an advantage.
First Nations in Canada should combine this aboriginal title approach with, as in the
United States, a more pro-active pleading on the grounds of an infringement of the free
exercise of religion at their sacred sites. A judicially-conferred aboriginal right of access to
sacred sites would perhaps be a little ambitious, due to the fact that the courts may be
reluctant to establish what would be an entrenched right by virtue of section 35. Again, a
sacred site statute from the legislature may be a more democratically palatable objective. A
negotiated treaty guaranteeing access to sacred sites would be another option, which in
Canada would enjoy entrenchment as an aboriginal right.

The opening chapter described the Christian origins of the Doctrine of
Discovery. In the final chapter the evolution of International L.aw on indigenous peoples
in the Twentieth Century was described and the promise of the reintroduction of a more
secular International Law was offered to reverse the centuries of colonisation. Yet much
of the International Law specifically on indigenous peoples has either been soft law or has
failed to attract Canada and the United States as signatories. Ultimately, the North
American governments have selectively embraced supranational law to suit their ends: the
Doctrine of Discovery’s mandate to deprive the indigenes of rights was enthusiastically
adopted, yet more recent International Law, with messages of empowerment and
decolonisation, are consistently rejected.

The United Nations Declaration on Indigenous Peoples (2007) was a comprehensive
statement yet any claim that it reflects Customary International Law is premature. Indeed,
it may be tactically more astute to argue that it is merely persuasive, rather than risk
antagonising a hostile judiciary by an over-ambitious claim that it is legally binding. The
Declaration did consolidate the paradigm shift started by ILO Convention 169, from the
promise of an individual and assimilated equality to a communal, discrete and collective
existence. This was primarily due to the fact that indigenous peoples were, for the first
time, actually consulted during the prolonged gestation period. Ultimately, its
effectiveness may depend on its ability to invoke supranational censure or perhaps
provoke national embarrassment, assuming countries are capable of such an emotion. To

this end, a detailed study of U.S. and Canadian compliance with each individual provision
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of the Declaration would reinforce the dissonance with international indigenous legal
norms and could be a worthwhile future project. So just as the unwritten principles of
International Law, together with the Papal-inspired European Law of Nations, sustained
the Doctrine of Discovery and the dispossession of the indigenes, the hope that a more
secular, contemporary International LLaw may conceivably be used to call to account the
heirs of the discoverers is perhaps premature.

Thus we may see that both countries’ treatment of their indigenous populations
has amounted to spiritual, and in some instances physical genocide. Canadian treatment
has perhaps been more ignorant than malevolent in comparison to the United States.
Commendable, if sporadic, attempts have been made to reverse at least some of the
cultural destruction within the last century, more so by the United States. The present
may be less sanguinary than the past, yet the future is less than sanguine."” Indian religions
are not regarded with the same level of horror of a century ago but depreciated in a more
subtle and insidious manner. It remains the case that, whatever generosity of spirit that

the dominant societies have demonstrated has needed to be, above all, cost-effective.

It matters little where we pass the remnants of our days. They will not be many...But why should 1
mourn at the untimely fate of my people?...Y our time of decay may be distant, but it will surely
come, for even the white man, whose God walked and talked with him as friend, cannot be exempt
from the common destiny. We may be brothers after all, we will see.” (Chief Seattle in 1855)

13 Vecsey, C. (1991) op.cit., pp15-16

14 Rosenstiel, A. (1983) op.cit., . p126
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APPENDICES

A) Methods and Methodologies

Methods and Challenges

This research was library-based, both at the university and electronically. Without a
direct, live and immediate informant there is of course the danger that research can become
“a post-colonial ventriloquism of speechless subalterns” with Indians as “objects rather
than subjects of study.”" There is perhaps no conclusive answer to this criticism, except to
confirm that a generous hearing was given to native legal and cultural scholars. Perhaps of
greater relevance was the danger that the use of semi-structured interviews would have
imported an asymmetry, as the inquiry was part-historical, and thus some voices have been
forever stilled. Moreover, selecting individual tribes for a more detailed and ethnographic
study would have been partial, superfluous and incomplete as there are several hundred
tribes on the North American continent. The study is in any case one of conflict with the
dominant legal systems and must therefore focus on that point of contact and
corresponding jurisprudence, rather than a more detailed, theoretical and intra-tribal
enquiry.

As Geertz remarks, there is also a danger that any study of Indian religions is
incomplete without an immersion in indigenous languages as spiritual concepts may have
no English equivalent.” Indeed, “any student of Eastern religions without knowledge of
Sanskrit, Chinese or Japanese would not be taken seriously.””” To situate any study within
its rightful place in the overall culture one perhaps needs to reside within the community
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“as a relative.” However, as mentioned previously, this is not a pure study of Indian

religions but a treatment of them in the majoritarian legal system, and any description of

! Feldman, A. (2000). "Othering Knowledge and Unknowing Law: Oppositional Narratives in the Struggle
for American Indian Religious Freedom." Social & I.egal Studies 9(4): 557-579 575

2 Geertz, A. W. (1996). "Contemporary Problems in the Study of Native North American Religions with
Special Reference to the Hopis." American Indian Quarterly 20(3/4): 393-414, 397

3 ibid

4 Jocks, C. R. t. (1996). "Spirituality for Sale: Sacred Knowledge in the Consumer Age." American Indian
Quarterly 20(3/4): 415-431, 424
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beliefs and practices will only be intended to illustrate differences between mainstream
faiths and to highlight difficulties with the dominant jurisprudence.

One of the main practical challenges was the imbalance between the amounts of
material available in the two countries. In the United States the academic discipline of
Indian Law dates from the earlier Cohen handbook of the 1940s, whereas in Canada,
Indian Law was not deemed a serious subject for study until the 1970s. There is also less
jurisprudence, even accounting for the disparity in population. For example, Morse found,
in a study of 1995 litigation, much less on Indian issues in Canada: only 48 aboriginal cases
compared to 399 in the United States,” despite the populations in Canada and the United
States being 0.75 million (1.9% of the population) and 2.2 million (0.9% of the population)
respectively.’ Despite this, sufficient material was found to enable comparisons to be made
in the areas covered. Had this thesis required an exhaustive treatment of all Indian rights,
rather than an illustrative comparison of Indian religious freedom, this would have posed a
greater problem.

A significant limitation is perhaps the ethnicity of the author (white European), a
matter over which I have no control. Indeed it must be admitted that “non-Indians can
know about Indians but can never assume that they know what it means to be Indian.”’
There is a general debate over the legitimacy of those “made powerful by colonial history

presuming to speak for those marginalised by colonial history.”®

A plea of disinterest is
only partially convincing as many academics, and indeed putative doctorates, have
considerable financial and professional interest in the discipline. Yet being Indian is not
necessarily a sign of authority although it is a unique standpoint.” It imports an “embodied
authenticity” but not an exclusive voice."” Furthermore, regarding any inquiry as illegitimate

that does not involve one’s own culture would reduce any thesis to the level of

“autobiographical confession.”'" A balance must be struck, and sufficient engagement with

5> Morse, B. (1997) gp.cit., p140.
¢ Morse, B. (1997) op.cit., p121

7 Zimmerman, L. J. (1996). Native North America : Belief and Ritual, Spirits of Farth and Sky. London,
Duncan Baird Publishers p7.

8 Bucko, R “Religion” in Biolsi, T. (ed) (2004). A_Companion to the Anthropology of American Indians.
Malden, MA, Blackwell Pub. pp171-196, 173

? Bucko, R (2004) op.cit., p173

10 Grimes, R. L. (1996). "This May Be a Feud, but It Is Not a War: An Electronic, Interdisciplinary Dialogue
on Teaching Native Religions." American Indian Quarterly 20(3/4): 433-450, 444

11 bid p436
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the native voice, although written, will avoid what Pommersheim describes as “Indian Law
Liberalism,” '* a non-Indian attitude which assumes that it knows what is best for Indians
without listening to their perspective. Ultimately, the research into another’s culture must
be undertaken with “humility and open ears.”"

As for a European purporting to comment on North American jurisprudence,

sometimes the topography can only become clear when viewed from a distance.

Methodologies

The framework of inquiry is Historical and Comparative, with a qualified
contribution from anthropology, whereas the perspective is Realist, or more accurately a
form of Realism which is as yet without name, but which I have tentatively labelled Critical
Indigenous Legal Theory. As described in the Introduction, this is an amalgam of Critical

Legal Studies, Peri-Colonialist study, Critical Race Theory and American Legal Realism.

Historical

“Even more than other domains of law the intricacies and peculiarities of Indian Law
demand an appreciation of history.” (Justice Blackmun)"

There is perhaps no domestic legal discipline in North America that is more
dependent on a historical inquiry than Indian Law. Indeed, the historian’s intervention can
be decisive: the outcome of the United States v. Siouxc Nation” case, which determined the
Black Hills controversy, turned on the unearthing of a letter by historian Fred Nickleson in
1975 that had been written by President Grant 100 years before.'” The letter described
Grant’s secret withdrawal of protection of the Sioux homeland, which had originally been
promised in the Fort Laramie Treaty (1868), in favour of permitting exploitation by gold

prospectors. Similarly, in the case of Harjo v Klgppe'” both sides agreed to use Angie Debo’s

12 Pommersheim, F. (1997). "Representing Native People and Indian Tribes: A Response to Professor
Alegretti." Fordham Law Review 66: 1181-1184

13 Grimes, R.L. (19906) gp.cit., p437
Y South Carolina v. Catawba Indian Tribe inc. , 476 U.S. 498, 511 (1986)
15 United States v. Siouxc Nation, 448 U.S. 371 (1980)

16 Valencia-Weber, G. (1994). "American Indian Law and History: Instructional Mirrors." Journal of Legal
Education 44(2): 251-266, 260.

17 Harjo . Kleppe 420 F.Supp. 1110 (D.D.C. 1976)
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seminal histories of the Creek Nation as accepted fact.'” When historical accounts are used
to such an extent then the Indians’ concept of a cyclical time frame, where ancestors and
the living reside and the past and present co-exist is especially relevant; the past not merely
informing but determining the present.

Much of the development of Indian Law can indeed only be understood by a
contextualised history. For example, the Marshall Trilogy of cases must be situated in the
context of the Cherokees’ vain attempts to resist the ethnic cleansing policy of the
Jacksonian presidency. Similarly, the introduction of the Courts of Indian Offenses in the
United States and the Potlatch laws of Canada must be viewed alongside the assimilation
policies of both countries in the late Nineteenth Century."”

The contribution of history is of course also seen in aspects of the Common Law,
in particular the interpretation and application of historical precedent to contemporary
judicial determination. Yet Indian Law requires almost a double-retrospect. It is the fact
that it is both heavily driven by case law and dependent on history evidentially that
distinguishes it from other elements of North American legal theory in its reliance on the
past.

These factors require the historian to sometimes undertake an unfamiliar task. As
McHugh remarks, “the common lawyer [is] concerned with problem-solving in the present,
the historian with problem-solving in the past.”” The historian may be uncomfortable with
a role as forensic rather than academic historian;” with an adversarial rather than
inquisitorial use of history.”” Unlike the lawyer, whose quest is for courtroom finality and
ultimate resolution, the historian usually proffers a qualified opinion, not intended for
calcification by “laches, estoppel, res judicata ....and stare decisis.”>

Indian legal theory embraces (Relativistic) Historicism. The Canons of
Construction were developed as a judicial tool to emphasise and privilege the Indians’

contemporary understanding of Nineteenth Century treaties, particularly as they were

18 “And Still the Waters Run” and ”The Road to Disappearance” from zbid
19 See generally Prucha, F. P. (1976) op.cit.,. Pettipas, K. (1994) gp.cit.,; Cole, D. and 1. Chaikin (1990) gp.ciz.,

20 McHugh, P. (1998). "Common-Law Status of Colonies and Aboriginal Rights: How Lawyers and
Histotians Treat the Past, The." Saskatchewan Law Review 61: 393-429, 394.

21 Valencia-Weber, G (1994) gp. cit., p263
22 7bid p261

2 ibid p264
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drafted in a foreign language and according to an alien legal culture.” Of course Relativistic
Historicism has been mobilised to excuse and even justify much injustice in the American
past, Plessy v Ferguson and the contemporary acceptability of “separate but equal” being one
example.” Yet its use as an aid to contextualisation, rather than as retrospective doctrinal
apologia can inform the present, and can be used to that extent.

Thus we may see how history can provide more than just a picturesque backdrop
to Indian Law but can actually be integral and determinative in modern litigation. Similarly,
any academic study of the development of Indian Law would be impossible if not situated
within a fully contextualised history. The evolution of Indian Law treated as an arid

“history of law” in isolation would tell but half the story.

Anthropology

“Into each life, it is said, some rain must fall. Some people have bad horoscopes others
take tips on the stock market. McNamara created .....the Edsel. Churches possess the
real world. But Indians have been cursed above all other people in history. Indians have
anthropologists.”(V ine Deloria)”

Anthropologists have been a mixed blessing for the Indians. In some respects the
preservation of cultural data is invaluable, but if this comes at the cost of an alien intrusion
and ultimate control of sacred knowledge by the outsider, then some argue it would be
better lost forever.”” There is moreover an attempt often to fossilize the Indian, particularly
in regard to religion, which is an attitude that can be shared by the dominant society at
large. The U.S. American Indian Religious Freedom Act, although laudable in intent, discussed

the preservation of their “traditional religions,”**

thus perhaps marginalising the syncretic
tradition of the Native American Church, a mixture of traditional use of sacramental

Peyote and Christianity.”

24 Myers, H., Smith, C.et al. (2004). American Indian Law Deskbook. Boulder, Colo., University Press of
Colorado. p17

2 Balkin, J. (2005). "Wrong the Day It Was Decided: Lochner and Constitutional Historicism." Boston
University Law Review 85: 677-725.

26 Deloria, V. (1969) op.cit., p78.
27 Bucko, R “Religion” in Biolsi, T. (ed) (2004) gp.cit., p172
2842 U.8.C. 51996

2 Stohr, G. (1999). "Repercussions of Orality in Federal Indian Law, The." Arizona State Law Journal 31:
679-703, 702
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This is what Martin would describe as the “discourse of the disappearing
Indians.”” In particular, an over-reverence and uncritical reliance on texts that deal solely
with the purified and traditional forms of Indian spirituality and that holds simply that
“savages dance out their religion.”” This is typified by the “canonical status™” afforded the
Black Elk Speaks memoir, which neglected the fact that Black Elk had been a practising
Catholic for 20 years. Indeed, Black Elk is reputed to have been baptised into three
denominations.” Yet his “conversion” to Christianity was not a replacement of his
traditional spirituality but more of a co-existence, and his ecumenism was not of someone
who practised two separate traditions, but rather attempted their integration.” This study,
as far as it described Indian spirituality, focused on religious practices of aboriginal people,
not solely on practices that have existed ab origine.

There is also the danger that, just as chronological primitivism proposes a nostalgic
view of human life as necessarily better in the past, so does cultural primitivism consider
indigenous culture as some lost idyll.” This attempt to preserve an Indian culture in aspic is
typified by the occasionally retouched photographs of the famous photographer Curtis,
one example being the removal of an alarm clock between two Piegan Indians.” Geertz has
suggested that such primitivism is perhaps an attempt to assuage Christian guilt and
reconcile the “age-old myth of man’s fall from Paradise.””” Indian communities were
regarded as “Edenic communities of untainted purity but primitive backwardness.”” The

Christian longs for his “lost purity and looks for it in a far-distant time or place.”” This

30 Martin, J. W. (1991). "Before and beyond the Sioux Ghost Dance: Native American Prophetic Movements
and the Study of Religion." Journal of the American Academy of Religion 59(4): 677-701, 678
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modern phenomenon contrasts with Nineteenth Century European self-confidence and
arrogance which was responsible for much of the Christianization process. Of course,
Indians would simply prefer to be left alone, neither converted nor romanticised, so both
extremes must be avoided.

This is not to completely deny the relevance of anthropology. Like the historian,
the anthropologist is often integral to the litigation process thus importing a considerable
responsibility which may be unfamiliar and discomforting. Innocent and theoretical
musings on cultural practices may be crystallised into legal doctrine and precedent. As
McNeil remarks, anthropological evidence of the indigenous use of land in Canada at first
contact has been used to determine not just the existence of such a right but also its extens."
Similarly, in the United States anthropological evidence is often decisive when tribes are
claiming federal recognition as it must be demonstrated that the tribal entity “comprises a

distinct community and has existed as a community from historical times to the present.”"'

Comparative

“If the Great Spirit had desired me to be a white man he would have made me so in the
frst place. He put in your heart certain wishes and plans, in ny heart he put other and
different desires. Each man is good in his sight. 1t is not necessary for eagles to be crows.”
(Sitting Bull)”

One aim of this thesis was to provide something of practical use for indigenous
communities in North America. To this end, a comparative approach can emphasise
different trajectories and undermine the “taken for granted” development of jurisprudence
in one country.” This can have practical benefits in terms of cross-fertilisation between
jurisdictions of successful legal strategies and in the search for common ground solutions.

On the other hand, a comparative approach adds to the complexity and range of
the inquiry which will inevitably involve a lack of some detail and may involve the
sacrificing of analysis for description. Furthermore, a comparative treatment may be seen

as an artificial posture of originality which may conceal other weaknesses of the thesis with

40 McNeil, K “The Meaning of Aboriginal Title” from Asch, M. (ed) (1997). Aboriginal and Treaty Rights in
Canada : Essays on Law, Equity, and Respect for Difference. Vancouver, UBC Press. pp153-154

4 C.F.R.s83.7 (b)
4 Deloria, V. (1973) op.cit., p205

43 Salter, M. and Mason, J. (2007). Writing Taw Dissertations : An Introduction and Guide to the Conduct of
Legal Research. Harlow, Longman. p189
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the various elements being treated alongside, rather than as an integral whole."" There
seems to be no satisfactory refutation of these concerns except to suggest that, on balance,
the benefits of a cross-border dialogue and potential importation of strategies prevail over
these difficulties.

In addition to the overall comparative treatment between Canada and the United
States, this study had several other comparisons: there were treatments of the different
worldviews of the Indian and Western peoples, together with their differing religious
traditions, and a general comparison between liberalism and tribalism. The different
relationships of spirituality and legality were assessed within each culture and also how
Indian religious traditions fared within majoritarian jurisprudence, both in comparison to
other minority religions, and mainstream Judaeo-Christian traditions. Although there have
been at least two quantitative studies on the comparison of the success of minority

religions in North American litigation this study was mainly qualitative.®

B) Genocide

The Residential Schools as Death Camps

Although the question of whether there was actual physical genocide was not the main
enquiry of this thesis, the number of children that perished in the schools must be
mentioned. The death rate for Indian children in US schools has not been comprehensively
documented and in practice children were often sent home to die, thus forming part of
reservation statistics.” Data for individual schools may be extrapolated: In the first year of
the Catlisle school, 21 out of 136 died; between the years 1881 and 1894 only twenty-six
out of 73 Shoshone and Arapaho pupils at Carlisle, the Genoa Industrial School and the
Santee Indian boarding schools surived.!” Indeed, William McConnell a BIA inspector
commented in 1899 that, “The word ‘murdet’ is a terrible word, but we are little less than

murderers if we follow the course we are now following after the attention of those in

4 ibid p190
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4 Churchill, W. (2004) gp.cit., p34
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charge has been called to its fatal results.”**The main killer was Tuberculosis, with a
Smithsonian Institution Study of 1908 concluding that only one out of every five children
was entirely free of the disease. The causes were poor diet, sanitation, overcrowded
accommodation, and lodging the sick with the healthy.”Later in 1924 an American Red
Cross report was so damning in its findings as to the health of the pupils that it was
conveniently buried by the Commissioner Charles Burke.”

Reverend Annett describes the equivalent Canadian schooling system as a
systemized extermination camp.”’ Approximately fifty per cent of students passing through
the system died for a total of approximately fifty thousand dead.”” Many of the bodies have
never been recovered. Forcible sterilization of adolescents, widespread sexual abuse, rape,
medical experimentation, deliberate infection with tuberculosis, torture, mental cruelty and
general degradation were some of the techniques used.” Legislation passed as late as 1933
in British Columbia and 1928 in Alberta permitted the sterilization of any residential school
inmate.” In 1920 British Columbia made it compulsory for native children to attend
residential schools; this was despite the territorial government’s acknowledgment that the
death rate was higher than non-native schools.” The per capita basis of funding encouraged
the admission of unhealthy children: “the existence of the school is made to depend on the
Government Grant, and if the healthy children cannot be secured then the unhealthy are
taken, to the destruction of all.””’Dr Josef Mengele is reputed to have honed his skills on
residential school native children in collaboration with the notorious Montreal psychiatrist

Ewen Cameron at the Upjohn and Bayer laboratories in Ontario.”’
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The last government residential school closed in 1983.° The Canadian
Government of Jean Chretien issued an apology on January 7 1998 and set aside a “healing
fund” of $350 million for victims of the schools.” This was primarily intended to
compensate for the sexual and physical violence, rather than the cultural destruction and

provided a Common Experience Payment.

International Law on Genocide

The problem with the list of seemingly protective International Law documents in
Chapter 11 is that they are either soft law and unenforceable, such as UN declarations, or
that the United States and Canada are not parties to the relevant conventions.” Similarly,
indigenous peoples often lack legal personality to pursue their interests in international
fora. Thus International Law on Indigenous Peoples sets at best a framework for
determining more substantive rights, at worst it is a mere vacuous exhortation.

Yet International Law is not completely redundant, should there indeed be a
relevant ratified and implemented treaty or alternatively where the issue is so grave as to
constitute jus cogens Customary International Law. The Genocide Convention is one example of
implemented law as well as its undoubted jus cogens status.

Nazi attempts to extinguish large sections of non-Aryan Europeans during the
Second World War provided the stimulus for the adoption of the United Nations Genocide
Convention (1948). Article 11, lists the five activities that constitute genocide: “killing
members of [a national, ethnical, racial, or religious group, as such|” (Ila) “Causing serious
bodily or mental harm to members of the group” (IIb) ; “Deliberately inflicting on the
group conditions of life calculated to bring about its physical destruction in whole or in
part” (Ilc) ; “Imposing measures intended to prevent births within the group” (IId) ; and
“Forcibly transferring children of the group to another group.” (Ile)

In the context of native residential schools, described in Chapter 5, arguably all
five elements of article II were committed by the United States and Canada. For our

purposes article Ile, the forcible transfer of children to residential schools was definitely

8 Thorner, T. and Frohn-Nielsen, T. (2003) gp.cit., p404

% Government of Canada “Statement of Reconciliation” from Thorner, T. and T. Frohn-Nielsen (2003)
op.cit., p418

6 Such as the ILO conventions and the American Convention on Human Rights
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pursued and any, not all, of the activities constitute genocide.” As Curcio remarks, the
school attendees could also have claims, under II(a), II (b) and II (c), that there was
deliberate killing, the infliction of serious bodily injury or mental harm, as well as general
conditions of their confinement which deliberately inflicted conditions of life “calculated
to bring about physical destruction in whole or in part.”’* Evidence for an organized
killing programme is perhaps controversial. The infliction of mental harm is more easily
demonstrable by the suppression of languages, religion and identity together with a
systematic denigration of their culture. As for inflicting “conditions of life calculated to
bring about physical destruction” the lodging of the sick with the well was a policy that
was pursued in order to maximise revenue due to the per capita system, even though it was

well understood that this spread diseases such as tuberculosis.

Forced sterilisation, in violation of II (d), was also carried out on adolescents.
Indeed, in the United States a systematic campaign of forced sterilization of adult Indian
women began in the 1930s and continued until much later: it has been estimated that
between the early 70s and early 80s more than 42% of women of childbearing age were
involuntarily sterilized.”

Of course the Convention cannot be applied retrospectively to actions before 1948,
although it is possible that the prohibition against genocide was Customary International
Law before then, as evidenced by the Nuremberg Principles. In any case, the North
American Governments continued such activities long after 1948.

Lemkin, who coined the term genocide, originally included “cultural genocide” or
“ethnocide” in the definition: “a coordinated plan of different action aiming at the
destruction of essential foundations of the political and social institutions, of culture,

language, national feelings, religion.”64 Canada and the United States lobbied successfully
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Wiggers, R. (eds) (2002). Canada and International Humanitarian Law : Peacekeeping and War Crimes in the
Modern Era. Halifax, Centre for Foreign Policy Studies p3.

62 Curcio, A. (20006) op.cit., p114
63 Glauner, L. (2001). "The Need for Accountability and Reparations: 1830-1976 the United States

Government's Role in the Promotion, Implementation, and Execution of the Crime of Genocide against
Native Americans." DePaul Law Review 51: 911-961, 939.

4 Chrisjohn, R.D. et al (2002) gp.cit., p4. Any litigation aimed at cultural loss is debateable as it has limited
relevance as a cause of action in tort. Indeed there is limited recognition of communal loss by the
individualistic paradigm of tort (Hutchinson, C. (2007) op.cit., p427) Oxaal suggests the primary tort of
intentional infliction of mental suffering as a potential basis of compensation for cultural loss. However, at
the moment, an action in negligence for mental suffering relies on a primary physical injury which cultural
loss does not constitute.(Oxaal, Z. (2005) gp.cit., p388.) In Plint (W.R.B. v. Plint (2003), [2004] 235 D.L.R. (4th)
60 ) the BCCA rejected an attempt at aggravated damages for loss of culture (in a sexual abuse case) as this



271

against this inclusion hoping to restrict the definition to mass killing, which would give
them an excuse to disavow the Convention on the grounds that such action was already
punishable by domestic law.*

Canada’s parliament voted in 1952 to bring its laws into line with the Convention yet
only two of the prohibited acts found their way into Canadian law. The sections of the
Canadian Criminal Code that implemented the Convention do not include:”Causing serious
bodily or mental harm”, “Imposing measures intended to prevent births”, and “Forcibly
transferring children.”® The Customary Law nature of the Convention arguably circumvents
these omissions.

The United States ratified and implemented the Convention by the Genocide
Convention Implementing Act of 1988 (Proxmire Act),’” with two reservations requiring firstly,
U.S. consent to the jurisdiction of the International Court of Justice and secondly, making
the Convention subject to the U.S. Constitution.

The U.S. reservations have been criticised as being at odds with the purpose of the
treaty and thus legally unacceptable. However, due to the potentially jus cogens nature of the
law against genocide, the Proxmire Act is arguably irrelevant.”® Furthermore, obligations are
erga omnes.” As a matter of International Law the United States is bound internationally by
its signing and ratification of the Conmwvention so although a domestic prosecution may be
impractical any competent tribunal would suffice. Yet finding a tribunal to which the
United States has accepted jurisdiction and in which Indians would have /cus standi is not
straightforward. It would be a brave country indeed that sought a prosecution of a

government official or church member who happened to be in transit in its country on the

was regarded as a violation of the tort principle of placing the victim in the state absent the tort. The rationale
being that attendance at residential school would have resulted in cultural loss in any case and that the sexual
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basis of the Universal Jurisdiction that attaches to genocide.”” Canada has however
accepted the jurisdiction of the ICC."

As for any defence of limitation periods the Conmvention on the Non-Applicability of
Statutory Limitations to War Crimes and Crimes against Humanity has not been ratified by the
United States or Canada but it is arguably jus cggens Customary International Law.”
Additionally, Indians could argue that any limitation period has not begun, or that the
harm is ongoing due to intergenerational effects, or that the failure to redress the harm is
actually a harm in itself.”

In summary, both countries’ unforgiveable treatment of Indian boarding school
children arguably amounts to at least one, if not all five, definitions of genocide. Should the
governments’ conduct not be regarded as secular genocide, the history of the treatment of

Indian religion both sides of the border has undoubtedly amounted to spiritual genocide.
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